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PROLE  V.  SOADY.  2?J?;  ^  ^^t*! 

TioV/i. 
HIS  bill  was  filed  by  the  Infant  children  of  Charlotte  ^.^ .    .^^^ 

Ruth  Prole,  deceased,  against  the  devisees  under  Dr.  fanta  against 

.  °  the  devisee  of 

Dickson's  will,  and  against  their  father  and  the  trustees  their  grand- 

of  an  alleged  settlement  made  on  the  marriage  of  their  establish  a 

mother  deceased,  praying,  waUnd  per- 

First,  that  it  may  be  declared  that  the  plaintiffs,  under  sonai  estate 

the  circumstances  aforesaid,  are  entitled  to  have  the  estate  been  made  or 

and  property  at  Edrington,  and  the  sum  of  105,000  sicca  f^'^^j^^e 

rupees  in  the  bill   mentioned,  now   invested  in   India  of  their 

m  /.      X  o       1      1    1  parents.    The 

Transfer  Loan  Stock,  duly  settled  pursuant  to  the  agree-  Ck)urt,  on  parol 
ment  and  representation  of  the  said  Anthony  Dickson,  the  Semajriago 
testator ;  and  that  the  defendants  Soady  may  be  decreed  ^^f^^®"^ 
to  do  all  such  acts  as  are  necessary  for  the  due  settlement  the  faith 
thereof,  and  that  it  may  be  declared  that  they  are  trustees  tions  made  by 
for  that  purpose,  and  may  be  decreed  to  deliver  over  the  prev^usiy '^to 

said  documents.  the  marriage, 

and  on  cvi- 

Secondly,  that  it  may  be  declared  that,  in  respect  of  the  dence  of  re- 
presentations 
made  by  him  after  the  marriage,  directed  a  settlement  in  accordance  with  such  rcpresenta- 
tSons,  though  the  biU  was  not  filed  until  seventeen  years  afterwards. 
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matters  aforesaid^  the  plaintiffs  are  creditors  on  the  real 
and  personal  estate  of  the  said  Anthony  Dickson^  and 
that  such  relief  may  be  given  them  as  is  consistent  with 
their  being  such  creditors ;  and  that  this,  so  far  as  it  is 
necessary,  and  in  particular  in  respect  of  the  plaintiffs' 
interest  in  the  said  stock,  may  be  taken  as  a  suit  on  behalf 
of  themselves  and  all  other  the  creditors  of  the  said 
Anthony  Dickson,  and  that  for  the  purposes  aforesaid  all 
proper  directions  may  be  given. 

Thirdly,  that  the  plaintiffs'  interest,  whether  under  or 
against  the  said  will  and  codicil,  may  be  duly  secured, 
and  all  requisite  directions  given  for  that  purpose.   * 

The  bill  also  prayed  for  an  injunction  to  restrain  the 
receipt  of  the  rents,  and  from  dealing  with  the  said  pro- 
perty generally. 

The  bill  alleged  that  Charlotte  Ruth  Prole  was  the 
daughter  of  Dr.  Dickson,  who  had  resided  in  India,  and 
in  1830  returned  to  Scotland,  where  he  purchased  the 
Edrington  estate;  that  in  1835,  Dr.  Dickson  married  his 
second  wife;  that  about  1837,  the  defendant  W.  W. 
Prole  became  acquainted  with  Dr.  Dickson,  which  ac- 
quaintance was  renewed  in  1839,  when  he  met  Dr. 
Dickson  at  Jersey,  where  he  was  temporarily  resident 
with  his  wife,  his  daughter  Charlotte  Ruth  Dickson,  and 
his  niece,  now  Mrs.  Soady,  the  defendant.  That  Dr. 
Dickson  informed  W.  W.  Prole  of  a  marriage  which  had 
recently  taken  place  between  his  niece  and  Major  Soady, 
and  said  he  had  been  induced  to  give  his  niece  a  con- 
siderable sum  as  a  marriage  portion,  to  get  her  off  his 
hands ;  and  that  all  the  rest  of  his  property,  including  the 
estate  at  Edrington,  except  some  legacies  to  distant 
relations,  would  now  go  to  his  said  daughter.  That  on  the 
faith  of  these  representations,  the  defendant  W.  W. 
Prole  proposed  for  Miss  Dickson  and  was  accepted.  Dr. 
Dickson  giving  his  consent  with  great  pleasure.  After 
the  consent  to  the  marriage,  it  was  agreed  between  W» 
W.  Prole  and  Dr.  Dickson,  that,  in  consideration  of  the 
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marriage,  and  of  Prole  settling  a  famUy  estate  in  Devon-  3-^'. 
shire  to  which  Prole  was  entitled  in  tail,  subject  to  his 
&ther's  and  mother's  life  interest.  Dr.  Dickson  should 
settle  the  Edrington  estate  (subject  to  200/.  a  year  to  his 
then  wife  and  his  own  life  interest),  on  Charlotte  Ruth 
Dickson  and  W.  W.  Prole  for  their  lives,  and  after  their 
decease  on  their  children,  if  any.  It  was  also  arranged, 
that,  as  Dr.  Dickson  had  given  all  his  spare  ready  money 
to  his  niece  as  a  marriage  portion,  no  fortune  should  be 
given  with  his  daughter  on  her  marriage ;  but  he  agreed 
to  settle  the  105,000  sicca  rupees,  which  he  stated  he 
always  intended  his  daughter  to  have  at  his  decease,  on 
his  daughter  and  her  husband  for  life,  and  then  in  favour 
of  their  children,  and  that  he  would  do  so  irrevocably. 
He  also  promised  to  leave  his  daughter  all  his  other 
property,  which  was  considerable ;  the  estate  at  Edrington, 
and  the  sicca  rupees,  he  spoke  of  and  treated  as  to  be  at 
once  irrevocably  settled.  The  marriage  settlement  of 
W.  W.  Prole  proceeded  entirely  on  the  faith  of  the  set- 
tlement which  Dr.  Dickson  first  promised  and  afterwards 
represented  he  had  made.  The  said  Dr.  Dickson  re- 
quested W.  W.  Prole  to  write  to  his  father  and  mother 
requesting  their  consent,  which  was  done,  Mr.  Prole 
having  written  back  his  consent,  and  invited  Dr.  Dickson 
to  visit  him  at  Croyde  (Devon),  to  which  Dr.  Dickson 
sent  the  following  reply  : — 

'*  Royal  Hotel,  Jersey,  March  22d,  1839. 
'♦Dear  Sir, — The  receipt  of  your  letter  has  given 
Mrs.  Dickson  and  myself  the  most  sincere  pleasure,  and  it 
is  most  satisfactory  for  us  to  learn  that  your  son's  selection 
of  my  daughter  meets  with  your  approbation.  Your  son  is 
all  that  I  could  wish  him  to  be,  with  one  failing  only,  that 
is  being  rather  inclined  to  extravagance,  but  this  we  must 
endeavour  to  cure.  I  hope  that  you  will  be  pleased  with 
my  daughter;    she  has  good  natural  abilities,  a  sweet 
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temper,  and  I  am  convinced  that  she  will  make  a  carefbl 
and  an  economical  helpmate.  At  my  decease  her  fortune 
will  be  considerable.  In  the  same  kind  and  fiiendly 
manner  in  which  it  is  given,  J^Irs.  Dickson  and  myself 
accept  your  invitation  to  Croyde,  and  upon  our  return 
firom  the  Continent  shall  have  the  pleasure  of  waiting 
upon  you.  Mrs.  Dickson  and  myself  beg  to  present  our 
most  kind  regards  and  best  wishes  to  yourself  and  fiunily ; 
and,  in  the  anticipation  of  much  real  happiness  fix>m  our 
Tisit  to  Croyde, 

*^  I  have  the  honour  to  be,  dear  Sir, 
"  Yours  truly, 

"  A.  Dickson." 

W.  W.  Prole  shortly  afterwards  went  to  England,  and 
made  his  solicitor  prepare  a  settlement  of  his  property  in 
Devonshire,  dated  the  16th  of  April,  1839,  whereby  the 
estate  at  Croyde,  subject  to  the  life  estates  of  his  parents, 
was  conveyed  to  the  defendant  G.  F.  Knight,  George 
TumbuU  (Dr.  Dickson's  solicitor),  and  Robert  Chapman, 
their  heirs  and  assigns,  upon  trust,  after  the  marriage  to 
pay  the  rents  and  profits  to  Charlotte  Ruth  Prole  for  her 
separate  use  for  life,  renuunder  to  the  use  of  W.  W.  Prole 
for  life,  renuunder  to  the  eldest  son  of  the  marriage  in 
tail ;  and  in  defisiult,  to  the  use  of  the  daughters  of  the 
same  marriage  in  t^l,  as  tenants  in  conunon;  and  in 
default,  remainder  to'W.  W.  Prole,  his  heirs  and  assigns. 
The  indenture  also  assigned  to  the  trustees  a  policy  of 
5000i,  payable  if  W.  W.  Prole  died  in  his  parents'  life- 
time, the  proceeds  of  which,  with  the  consent  of  Charlotte 
Ruth  Prole,  were  to  be  invested,  the  interest  to  be  paid 
to  her  for  life,  remainder  to  the  children  of  the  marriage 
as  she  should  direct;  and  in  default  of  and  subject  to 
such  directions,  equally  among  her  children  at  twenty-one 
or  marriage ;  and  in  defeult  of  children,  then  as  Charlotte 
Ruth  Prole  should  appoint ;  and  in  defeult,  on  trust  for 
W.  W.  Prole,  his  executors,  administrators,  and  assigns. 


CASES  IX  CIIANCEUV. 


The    16th   and    17th   paragraphs  of  the  bill  were  as 
follows : — 

"  The  said  Anthony  Dickson,  after  he  had  approved  the 
said  settlement^  and  before  tlie  execution  thereof  by  the 
sidd  William  "Watson  Prole,  read  over  to  the  defendant 
William  Watson  Prole  certain  documents,  which  he  stated 
were  the  settlement  he  had  promised  to  make.     It  was  in 
the  Scotch  form,  and  one  of  such  documents  purported  to 
convey  and  assign  the  estate  at  Edrington,  and  all  his  the 
said  Anthony  Dickson's  other  property,  to  the  said  George 
TurnbuU,  since  deceased,  and  the  defendant,  the  Reverend 
George  Fulton  Knight,  upon   such   trusts   as  the   said 
Anthony  Dickson  should  direct,  by  instructions  to  be  signed 
by  him ;   and  the  other  of  such  documents  contained  the 
instructions  concerning  the  said  Anthony  Dickson's  pro- 
perty  comprised  in  the   former    document,   and   which 
instructions  directed  that  the  trustees  named  in  the  first- 
mentioned  document    should    hold    the    said    estate  at 
Edrington  and  the  said  105,000  sicca  rupees  in  the  5  per 
cent.    India  Loan   Stock,  upon  trust  for  the  benefit  of 
the  said  Charlotte  Ruth  Prole  for  her  life,  and  after  her 
decease  for  the  benefit  of  the  said  William  Watson  Prole 
for  his  life,  and  after  his  decease  for  the  benefit  of  the 
children  of  the  said  intended  marriage,  subject  neverthe- 
less^  as  to  the  said  estate  at  Edrington,  to  the  payment 
of  the  sum  of  200/.  a  year  to  the  said  wife  of  the  said 
Anthony  Dickson  for  her  life;  and  the  said  Anthony 
Dickson  also  stated,  with  respect  to  the  rest  of  his  pro- 
perty not  comprised  in  the  said  instructions,  that  it  would 
all  belong  to  the  said  Charlotte  Ruth  Prole,  subject  to 
certain  legacies.    The  said  last-mentioned  documents  were 
duly  executed  by  the   said  Anthony   Dickson,  and,  as 
is  believed,  in  the   presence   of  Colonel  Browne  (since 
deceased),  and  Colonel  Baldock,  now  in  Australia.     The 
said  Anthony  Dickson  stated  and  represented  to  the  said 
William  Watson  Prole,  that  the  said  deeds  or  documents 
were  irrevocable,  and   never  could  be  altered.     There 


1859. 


Statement, 


'Statement* 


CASES  IN  CHANCERY. 

1869.  were  trustees  named  in  them  ;  the  property  was  purported 
Prols  to  be  conveyed  and  assigned  to  them  in  trust;  George 
80ADT.  Fulton  Knight  is  the  survivor  of  the  said  trustees,  and 
he  has  declined  to  take  any  proceedings  as  plwntiff," 

17.  "  The  defendant  William  Watson  Prole  made  and 
afterwards  executed  his  aforesaid  settlement  of  the  said 
estate  in  Devonshire,  in  consequence  of  and  in  reliance  on 
the  said  promise  and  agreement  and  representation  of  the 
said  Anthony  Dickson;  it  was  prepared  in  the  belief 
that  the  settlement  promised  by  the  said  Anthony 
Dickson  would  be  made  by  him;  and  it  was  executed 
previously  to  and  in  contemplation  of  the  said  marriage 
which  was  solemnized  in  the  belief,  on  the  part  of  the  said 
William  Watson  Prole,  that  the  said  Anthony  Dickson 
had  in  and  by  the  said  document  and  deeds,  and  in  manner 
aforesaid,  irrevocably  settled  both  Edrington  and  the  said 
sum  of  sicca  rupees ;  and  the  said  William  Watson  Prole 
believed  the  aforesaid  representations  of  the  said  Anthony 
Dickson  to  be  true,  and  acted  on  the  faith  thereof,  by 
marrying  and  executing  the  aforesaid  settlement  on  his 
part.  The  daughter  of  the  said  Anthony  Dickson  also 
acted  and  married  on  the  faith  thereof." 

The  bill  further  alleged  that  the  marriage  between  W,  W. 
Prole  and  Charlotte  Ruth  Dickson  was  solenmized  at  Jersey 
in  April,  1839,  shortly  after  the  execution  of  the  said  deeds ; 
the  said  marriage  was  solemnized  on  the  faith  of  the  afore- 
said representation,  and  in  the  belief  that  Edrington  and 
the  said  sum  of  sicca  rupees  were  irrevocably  settled  in 
the  manner  and  on  the  trusts  aforesaid.  It  was  arranged 
between  Dr.  Dickson  and  W.  W.  Prole,  that,  after  the 
marriage.  Chapman,  one  of  the  trustees,  should  take  the 
deeds  to  London,  and  send  the  settlement  made  by  Dr. 
Dickson,  and  a  copy  of  that  made  by  Prole  to  Mr.  George 
Turnbull,  a  writer  to  the  signet  and  a  trustee  of  both 
settlements.  This  was  doi^e,  and  Mr.  Turnbull  wrote  to 
Mr.  Chapman  the  following  letter: — 
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"  Edinburgh,  June  3,  1839. 

"  Dear  Sir, — I  have  the  pleasure  to  acknowledge  the 
receipt  of  your  letter  of  the  3d  ult,,  with  a  copy  of  a 
disentailing  deed  granted  to  B.  J.  Chapman,  Esq.,  by 
Messrs.  W.  &  W.  W.  Prole,  dated  the  9th  of  April  last; 
and  also  a  copy  of  the  deed  of  settlement  of  the  marriage 
of  W.  W.  Prole,  Esq.,  and  Miss  Dickson,  dated  the 
16th  April  last.  The  parcel  conttuned  a  packet  addressed 
by  Dr.  Dickson  to  me.  I  am  glad  to  learn  all  our  friends 
are  welL 

"  I  remain,  dear  Sir, 

"  Your  most  obedient  servant, 

"  George  Turnbull." 

That  the  packet  contained  what  had  been  represented, 
and  what  W.  W.  Prole  believed,  to  be  an  irrevocable  set- 
tlement of  the  Edrington  l^tate  and  the  sicca  rupees. 
After  the  celebration  of  the  marriage,  W.  W.  Prole  and 
his  wife  went  to  France,  and  were  joined  there  by 
Dr.  Dickson  and  his  wife;  and  in  September  returned 
to  England,  where  they  paid  a  visit  to  W.  Prole,  senior, 
at  Croyde,  where  Dr.  Dickson  frequently  represented 
and  stated  he  had  irrevocably  settled  the  Edrington  estate 
and  other  property  on  his  daughter  and  her  husband  and 
children,  but  that  they  would  have  to  pay  Mrs.  Dickson 
200/.  a  year  out  o^  Edrington  for  life.  Dr.  Dickson 
presented  his  daughter  on  that  occasion  with  very  valuable 
jewels,  which  had  been  her  mother's.  In  1840,  Dr.  Dickson 
returned  to  Edrington.  In  May,  1847,  Charlotte  Ruth 
Prole  died,  leaving  the  two  infant  plaintiffs,  and  in  1850 
W.  W.  Prole  married  again.  In  1851,  Mrs.  Dickson 
died. 

The  bill  then  proceeded  to  allege  that  Dr.  Dickson 
was  very  advanced  in  years;  that  he  resided  with  the 
defendants.  Major  and  Mrs.  Soady,  and  that  the  latter 
had  great  influence  over  him,  and  prevented  him  from 
seeing  his  daughter's  children  and  his  nearest  relatives. 
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particularly  during  his  last  illness^  which  she  concealed 
from  the  plaintiffs ;  and  that  she  and  her  husband  used 
their  influence  with  Dr.  Dickson  to  defeat  their  rights, 
and  to  obtain  the  making  of  the  will  and  codicil. 

Dr.  Dickson  died  in  December,  1855,  being  domiciled 
in  Scotland,  having  by  liis  will  devised  the  Edrington 
estate  to  Mrs.  Soady  and  the  heirs  of  her  body.  He 
bequeathed  to  the  plaintiffs  a  bond  of  their  father's  for 
3000/. ;  and  he  appointed  Mrs.  Soady  his  sole  executrix, 
and  gave  5000/.  to  Messrs.  TurnbuU  on  trust  as  to  2500i 
for  the  plaintiff  Eonald  L.  D.  Prole,  to  be  paid  at  twenty- 
one,  and  as  to  the  remaining  2500/.,  on  trust  for  the 
plaintiff  Charlotte  A.  D.  Prole  at  twenty-one,  or  marriage, 
under  the  declaration  applicable  to  females.  He  directed 
the  income  to  be  applied  for  the  maintenance  and  educa- 
tion of  the  plaintiffs,  with  a  proviso  in  case  of  the 
plaintiffs'  death  under  twenty-^ne,  or  as  to  Charlotte  A.  D. 
Prole's  death  under  that  age  or  marriage,  the  legacies  or 
legacy  should  become  part  of  the  residue  of  his  estate. 
The  testator  reserved  his  own  life  interest  out  of  the 
Mains  estate,  reserving  power  to  revoke  the  instrument,  in 
whole  or  in  part ;  but  declaring  that  the  same,  so  fiir  as  not 
altered,  should  be  valid,  though  found  lying  in  hie  repo- 
sitory or  in  the  custody  of  any  person  to  whom  he  might 
intrust  the  same  undelivered  at  the  time  of  his  death, 
with  the  delivery  whereof  he  had  dispensed  and  did 
thereby  dispense  for  ever,  and  consented  to  the  registra- 
tion thereof  By  a  codicil  dated  the  17th  of  March,  1855, 
he  restricted  to  4000/.  the  legacy  of  5000/.  given  to 
George  and  John  TumbuU,  and  instead  gave  to  John 
TurnbuU,  George  being  dead,  4000/,  on  trust  to  pay  to 
each  of  the  plaintiffs  2000/. 

On  accidentally  hearing  of  the  death  of  Dr.  Dickson, 
W.  Prole  wrote  to  George  TurnbuU  for  a  copy  of  the 
settlement,  but  was  informed  by  John  TurnbuU  that  he 
ha/1  not  got  it.  Mr.  Knight,  the  trustee,  subsequently 
directed  a  Mr.  Capels,  a  writer  of  the  signet,  to  sec 
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Mr,  John  TurnbuU  on  the  subject,  which  led  to  a  long         1850. 
correspondence,  which  resulted  in  the  plaintiffs'  filing  this 
bill     The  51st  paragraph  of  the  bill  was  as  follows : — 

"  The  plaintiffs  show  that  the  said  Anthony  Dickson, 
previously  to  and  in  contemplation  and  in  consequence  of 
the  marriage  of  their  father  and  mother,  not  only  promised 
and  agreed  to  settle  in  manner  aforesaid  the  said  sum  of 
sicca  rupees  so  invested  as  aforesaid  and  the  Edrington 
estate,  but  in  addition  thereto  signed  and  executed  an 
instrument  containing  the  complete  terms  of  such  settle- 
ment, which  he  represented  to  be  irrevocable,  and  it  was 
Believed  by  the  said  William  Watson  Prole  to  be  irre- 
vocable ;  and  even  if  it  was  not  in  terms  irrevocable,  any 
revocation  thereof  was  a  fraud  on  .the  part  of  the  said 
Anthony  Dickson,  and  contrary  to  the  agreement  he 
entered  into,  and  the  representations  he  made  and  the 
engagements  he  had  entered  into. 

The  evidence  on  which  his  Honour,  in  his  judgment, 
mainly  relied  was  to  the  following  effect.  William  Watson 
Prole  (paragraphs  9  to  17)  deposed  as  follows : — 

9.  "  The  said  Anthony  Dickson  informed  me  of  the 
marriage  which  had  just  taken  place  between  Major  Soady 
and  his  niece,  and  said  he  had  been  induced  to  give  her  a 
considerable  sum  as  a  marriage  portion  to  get  her  off  his 
hands ;  and  that  all  the  rest  of  his  property,  including 
Edrington,  except  some  legacies  to  distant  relatives, 
would  now  go  to  his  daughter. 

10.  "  On  the  faith  of  these  representations  I  proposed 
to  Charlotte  Ruth  Prole  and  received  her  permission  to 
ask  Dr.  Dickson's  consent  to  our  marriage,  which  he 
readily  gave,  saying  it  was  what  he  had  long  wished  for 
and  that  he  gave  his  consent  with  great  pleasure. 

11.  **  After  the  marriage  had  been  consented  to  as 
aforesaid,  it  was  arranged  and  agreed  upon  by  me  and 
Dr.  Dickson,  that,  in  consideration  of  the  marriage  and  of 
my  settling  a  family  estate  in  Devonshire  to  which  I  was 
entitled  in  tail,  subject  to  my  father  and  mother's  life 
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ifitereet.  Dr.  Dickflon  wcnild  ^fctde  llip  Ediinglini  otite 
(flol^ert  to  tlie  parnent  of  200L  a  yen*  to  bis  then  wife 
for  fife  asd  to  hk  aim  fife  biterestu  <m  Ids  dai^kter 
sod  nrrwif  ibr  o>iir  fires,  snd  s&ier  our  deadi  on  our 
duUrai,  if  sdt.  It  was  also  arrayed  tkat  as  Dr. 
Dickaon  bad  giren  all  las  spare  readr  wmaotj  to  bis  meee 
as  a  laaiiiage  portiaBy  bo  fiatme  shoold  be  giren  wiA 
bos  dangler  at  llie  tiaw  of  ber  Barrage,  bat  be  ^reed 
to  Ktde  *oB  Us  death  lOSjOOO  sieca  iwpces  wbicb  be 
bad  imreetad  on  5  per  cat.  InfiaLioaB  Stoc^  wbicb  be 
stated  to  me  be  ahri^s  istnded  C.  &  Prole  flbonld  bare 
on  Ins  decease.  He  agreed  to  settle  lUs  in  fimnr  of  Us 
dangbtfT  and  mjsdf  fiir  onr  fires,  and  tben  in  firroor  of 
our  cUdren,  and  tibat  be  wooM  do  so  irrerocablj.  He 
also  pransed  to  leare  to  ber  all  Us  odm-  propertf,wlndi 
was  eonadenble,  on  bis  deatb,  orer  and  abore  diat  at 
Edrii^tcm  and  the  aoca  ropees.  Tbe  Edrii^ton  estate 
and  tlie  sieca  mpees  he  ep^e  of  and  treated  as  to  be  at 
onee  irrevoeaUr  settled,  and  mj  marriage  and  settkmeiit 
proceeded  otirdj  <m  die  fiuth  of  die  setdemoit  wbidi 
Dr.  Dickson  first  promised  and  afleiwatdi  represented  be 
bad  made." 

Pangraphs  12  and  IS  stated  that  Dr.  INdmon  requested 
W.W.  Prole  to  write  to  bis  parents  asldi^  their  consent; 
that  he  did  so;  that  bis  fiither,  in  replj,  consulted,  and 
imrited  Dr.  IKckson  to  Oroide,  who  wrote  the  letter  of 
the  22d  of  Mazt:h,  1839,  vide  oaCr,  page  S. 

14.  »ABDr.DidkBonint«idedtotTa¥el,itwa8arrai^ 
diat  the  marriage  shoold  take  place  imme&tel  J.  I  went 
to  England  and  instrocted  mj  solicitor  to  prepare  the 
necessary  setdonent  of  the  Deronshire  property. 

15.  *' That  I  returned  to  Jersey  in  the  beginningof  April, 
1839,  with  the  setdement,  which  was  approved  by  Dr.  Dick- 
son.'' llien  fi^wed  the  setdement  by  which  the  estate 
at  Croyde  was  conveyed  subject  to  the  life  estate  of  hi« 
parents,  ^  to  the  use  of  G.  F.  Knight,  6.  Tumbull,andB. 
(3iJi¥i>>^  ^1>^  heirs  and  asrigns,  on  trust  to  pay  the  rents. 
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&c.;to  C.  R.  Prole  for  life,  remainder  to  W.  W.  Prole  for 

life,  reminder  to  the  eldest  son  of  the  marriage  in  tail,  and 

in  default  to  the  use  of  the  daughters  in  tail,  and  in  default  to 

the  use  of  W-  W.  Prole,  his  heirs  and  assigns.   W.  W.  Prole 

also  assigned  to  the  trustees  a  policy  for  6000Z.  payable  in 

case  of  his  predeceasing  his  parents,  the  proceeds  to  be  paid 

to  C.  R.  Prole  for  life,  remainder  as  she  should  appoint, 

and  in  de&ult,  among  the  children  of  the  marriage,  and 

in  default  of  children,  as  she  should  appoint,  and  In 

default  to  W.  W.  Prole,  &c. 

16.  **  The  said  Anthony  Dickson,  after  he  had  approved 

the  siud  settlement,  and  before  the  execution  thereof  by 

me,  read  over  to  me  certain  documents  which  he  stated 

were  the  Settlements  he  had  promised  to  make.     It  was, 

I  believe,  in  the  Scotch  form,  and  one  of  such  documents 

purported  to  convey  and  assign  the  estate  of  Edrington, 

and  all  his  the  said  Anthony  Dickson's  other  property,  to 

the  best  of  my  recollection  and  belief,  to  the  said  Geoi'ge 

Tumbull,  since  deceased,  and  the  defendant  the  Rev. 

George  Fulton  Knight,  upon  such  trusts  as  the  said 

Anthony  Dickson  should  direct  by  instructions  to  be 

signed  by  him ;  and  the  other  of  such  documents  contidned 

the  instructions  concerning  the  said  Anthony  Dickson's 

property  comprised  in  the  former  document,  and  which 

bstractions  directed  that  the  said  trustees  named  in  the 

first-mentioned  document  should  hold  the  said  estate  Ht 

Edrington,  and  the  said  105,000  sicca  rupees  in  the  6L 

per  cent.  India  Loan  Stock,  upon  trusts  for  the  benefit  of 

Ibe  mid  Charlotte  Ruth  Prole  for  her  life,  and  after  het 

decease  for  the  benefit  of  me  the  said  William  Watson 

Prole  for  my  life,  and  after  my  decease  for  the  benefit  of 

the   children    of   the   said  intended  marriage,  subject, 

nevertheless,  as  to  the  said  estate  of  Edrington,  to  the 

payment  of  the  sum  of  200Z.  a  year  to  the  said  wife  of 

the  said  Anthony  Dickson  for  her  life;  and  the  said 

Anthony  Dickson  also  stated  with  respect  to  the  rest  of 

his  property  not  comprised  in  the  said  instructions,  that  it 
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would  all  belong  to  the  said  Charlotte  Ruth  Prole  subject 
to  certain  legacies ;  and  the  said  last-mentioned  documents 
were  duly  executed  by  the  said  Anthony  Dickson,  and 
as  I  verily  believe,  in  the  presence  of  Colonel  Browne, 
since  deceased,  and  Colonel  Baldock,  now  in  Australia ; 
the  said  Anthony  Dickson  stated  and  represented  to  me 
that  the  said  deeds  or  documents  were  irrevocable  and 
never  could  be  altered.  There  were  trustees  named  in 
them,  the  property  was  purported  to  be  conveyed  and 
assigned  to  them  in  trust;  George  Fulton  Knight  is 
to  the  best  of  my  belief  the  survivor  of  the  said  trus- 
tees, and  he  has  declined  to  take  any  proceedings  as 
plaintiff. 

17.  "  That  I  made  and  afterwards  executed  my  afore- 
said settlement  of  the  said  estate  in  Devonshire  in  conse- 
quence of  and  in  reliance  on  the  said  promise  and  agree- 
ment and  representation  of  the  said  Anthony  Dickson ; 
and  it  was  prepared  in  the  belief  that  the  settlement  pro- 
mised by  the  said  Anthony  Dickson  should  be  made  by 
him,  and  it  was  executed  previously  and  in  contemplation 
of  the  said  marriage,  and  the  said  marriage  was  solemnized 
in  the  belief  on  my  part  that  the  said  Anthony  Dickson 
had  in  and  by  the  said  documents  and  deeds  in  manner 
aforesaid  irrevocably  settled  both  Edrington  and  the 
said  sum  of  sicca  rupees ;  and  I  believed  the  aforesaid 
representations  of  the  said  Anthony  Dickson  to  be  true, 
and  acted  on  the  faith  thereof  by  marrying,  and  executing 
the  aforesaid  settlement  on  my  part ;  the  daughter  of  the 
said  Anthony  Dickson  also  acted  and  married  on  the  faith 
thereof." 

There  was  produced  from  the  custody  of  the  defen- 
dant Soady,  a  letter,  dated  the  5th  of  April,  1839,  from 
Dr.  Dickson  to  Mr.  TurnbuU,  in  the  following  terms — 

"5th  April,  1839. 
"  My  dear  Sir, — I  now  return  the  two  papers,  and  I 
hope  all  is  correct,  and  that  no  trouble  will  now  be  expe- 
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rienced  in  administering  to  my  estate.  The  trust  dispo- 
sition was  signed  at  Pepin's  Royal  Hotel,  Jersey,  on  the 
3rd  day  of  April,  1839,  and  witnessed  by  Lieutenant- 
Colonel  Browne,  on  the  retired  list  of  the  Bombay  Army,  Statement 
and  Major  Thomas  Eales  Soady,  on  the  retired  list  of  the 
Bengal  Army,  both  residing  at  Jersey.  I  have  now  an- 
other pleasing  information  to  give  you. 

"  My  daughter  Charlotte  is  to  be  married,  about  the 
end  of  this  month,  to  a  gentleman  of  independent  fortune 
of  1,200Z.  a  year  and  heir  to  a  very  fine  estate  in 
Devonshire.  ly  of  course,  have  made  suitable  settlements, 
60  that  my  trip  to  Jersey  has  been  a  most  fortunate  one. 
We  all  leave  this  island  about  the  24th  of  the  month  for 
France^  where  we  shall  probably  sojourn  for  twelve 
months,  so  that,  should  you  have  occasion  to  write^  it 
must  be  done  immediately.    Compliments  to  your  family. 

"  A.  Dickson." 

Lieutenant-Colonel  Baldock,  resident  in  Australia^ 
deposed  that  he  was  present  at  the  marriage^  and  stated 
as  follows : — * 

4.  **That  previous  to  the  marriage.  Dr.  Dickson 
frequently  talked  to  me  on  the  subject,  and  I  well  remem- 
ber his  stating  he  was  about  to  settle  Edrington  and  other 
property  on  his  daughter. 

5.  "  That  shortly  before  the  marriage  took  place, 
Dr.  Dickson  read  to  me  a  deed  by  which  his  estate 
called  Edrington,  and  other  property,  was  settled  on  his 
daughter  and  her  children,  and  he  requested  me  to  wit- 
ness his  signature  to  the  same,  which  I  did  accordingly. 

6.  **  That  I  well  remember  that,  by  this  deed,  the  estate 
called  Edrington  was  settled  on  Dr.  Dickson's  daughter 
and  her  children;  and  from  the  conversation  which  passed 
between  Dr.  Dickson  and  myself  on  that  occasion,  and 
ilso  at  other  times,  both  before  and  subsequently  to  the 
marriage,  I  believe  Dr.  Dickson  did  settle  irrevocably  the 
property  on  his  daughter  and  her  children." 
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UW.  Mrs,  Baldock,  the  wife  of  the  above  witness,  was  also 

present  at  the  marriage,  and  deposed  as  follows : — 

3.  "  I  remember  on  several  occasions,  before  the  mar- 
riage. Dr.  Dickson  and  Mrs.  Dickson  telling  me  he  in- 
tended to  settle  Edrington  and  other  property  on  his 
daughter. 

4.  '^  I  well  remember,  shortly  before  Miss  Dickson's 
marriage.  Dr.  Dickson  asked  my  husband  to  witness  his 
signature  to  the  settlement  he  had  made  on  Charlotte, 
and  my  husband  afterwards  informed  me  he  had  wit- 
nessed Dr.  Dickson's  signature  to  the  deed,  which  he  had 
previously  read  over  to  him,  by  which  deed  the  estate  of 
Edrington  and  other  property  was  settled  on  his  daughter 
and  her  children. 

5.  '^  That  afler  the  said  marriage  had  been  solemnized 
the  said  Dr.  Dickson  told  me,  in  the  course  of  conversa- 
tion, that  he  had  irrevocably  settled  Edrington  and  some 
rupees  on  his  daughter  and  her  children,  and  he  also  said 
that  the  rest  of  his  property,  with  the  exception  of  a  few 
legacies  and  a  certain  annual  sum  to  Mrs,  Dickson, 
would  go  to  his  said  daughter  at  his  death,  and  to  her 
children.'' 

The  defendants  subsequently  cross-examined  Colonel 
Baldock  on  his  affidavit,  but  the  examiner  '^  certified  that 
he  was  in  too  infirm  a  state  of  mind  to  comprehend  the 
evidence  written  down." 

(Signed)  **  W.  Hinde,  Examiner.'' 

Catherine  Browne  deposed  as  follows : — 
3,  ^^  That  I  perfectly  remember,  before  the  said  ma^> 
riage  took  place,  the  said  Dickson  Milliken  or  Eales  Soady 
told  me  that  the  siud  Anthony  Dickson  had  irrevocably 
settled  his  estate  at  Edrington  and  other  property  upon 
his  said  daughter  C.  B.  Dickson;  and  that  she,  the 
said  D.  Milliken  or  Eales  Soady,  liad  seen  or  read 
the  deedf    and   that  she   therefore   knew  that  it  was 
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irrevocable,  and  that  the  said  Anthony  Dickson  had  told 
her  BO." 

5.  ^^  That  it  was  also  generally  known  and  believed  that 
the  said  Anthony  Dickson  had  made  a  handsome  and 
final  provision  for  the  said  Dickson  Milliken  or  Eales 
Soady  on  her  marriage ;  but  the  said  Anthony  Dickson 
on  varbus  occasions  complained  to  me  of  the  manner  in 
which  the  siud  Thomas  Eales  Soady  bargained  for  his 
wife,  the  said  Dickson  Milliken  or  Eales  Soady,  which 
gave  him  great  dbpleasure ;  and  it  was  only  at  the  earnest 
entreaty  and  persuasion  of  his  said  daughter,  C.  S. 
Dickson  and  Mrs.  Dickson,  that  he  overlooked  such 
conduct  and  agreed  to  make  such  provision,  as  it  had 
given  him  great  displeasure;  and  I  have  often  en- 
deavoured to  reconcile  him  to  the  said  D.  Milliken 
or  Eales  Soady  and  to  make  them  friends." 

Elizabeth  Jenunerson,  a  nurse  in  the  Prole  family^ 
deposed  she  heard  Dr.  Dickson  say  that  he  had  settled 
the  Edrington  estate  and  his  India  Loan  Stock  on  his 
daughter  and  her  husband  at  their  marriage,  and  that  after 
them  it  was  to  be  divided  between  their  children — and 
this  waB  spoken  of  as  a  well-known  fact.' 

3,  Mary  Low,  the  sister  of  Mrs.  Dickson,  deposed : — 
"  I  have  frequently  heard  Dr.  Dickson  and  his  wife  say 
that  he  had  agreed  to  settle  Edrington  and  his  India 
Loan  Stock  on  his  daughter  and  her  children  at  her  mar- 
riage, and  that  he  had  settled  the  same,  and  that  W.  W. 
Prole  bad  settled  an  estate  in  Devonshire. 

4.  ^'  That  I  perfectly  remember,  on  one  occasion  in 
1847,  when  on  a  visit  with  Dr.  and  Mrs.  Dickson,  at 
Edrington,  my  sister  took  from  a  drawer  in  the  sideboard 
in  the  dining-room,  where  Dr.  Dickson  kept  his  impor- 
tant papers,  a  deed  or  document,  and  addressing  Dr. 
Dickson^  said,  'What  is  it?  Doctor,'  holding  it  in  her 
hand;  she  then  opened  it  and  read  it,  and  said, 
'  Doctor^  this  is  tbe  settlement  of  Edrington  which  you 
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made  on  Charlotte ;'  and  he  replied  it  was  so,  and  desired 
her  to  put  it  back  immediately,  which  she  did. 

5.  "  That  in  order  to  enable  Dr.  Dickson  to  settle  the 
Edrington  estate  on  his  daughter,  he  had  to  obtain  my 
sister's  consent,  as  he  had  promised  her  the  house  and 
gardens  at  Edrington  for  her  life,  which  she  agreed  to 
give  up,  on  his  agreeing  to  leave  a  sima  of  money  equiva- 
lent to  the  value  of  the  same." 

The  evidence  of  Professor  Shankmore  showed  that, 
according  to  the  law  of  Scotland,  where  a  marriage  is  en- 
tered into  on  the  faith  of  an  instrument  to  make  pro- 
vision for  the  issue  of  such  marriage,  the  instrument  is 
irrevocable  as  to  creditors. 

There  was  a  draft  settlement  in  1838,  by  which  Dr. 
Dickson  gave  Edrington  to  his  daughter,  and  made  provi- 
sion for  Mrs.  Soady,  which  was  subsequently  varied  in 
1839,  by  striking  out  Mrs.  Soady 's  name.  A  settlement 
was  subsequently  made  by  him  in  1844,  when  he  gave  the 
Edrington  estate  to  his  daughter  for  life  for  her  separate 
use,  remainder  to  the  heirs  of  her  body. 

The  defendant's  evidence  was  equally  voluminous,  and 
and  was  directed,  first,  to  show  that  W.  Watson  Prole 
was  unworthy  of  credit ;  secondly,  that  Dr.  Dickson's 
conduct,  in  offering  Edrington  for  sale,  was  inconsistent 
with  there  being  any  settlement  made  as  alleged.  Mrs. 
Soady  also  in  express  terms  denied  that  she  had  ever 
stated  to  Mrs.  Browne  that  the  testator  had  settled  Edring- 
ton on  his  daughter,  or  that  she  had  ever  had  any  such 
conversation  with  Mrs.  Browne  on  the  subject. 


Argument.        Mr.  Greene  and  Mr.  Hardy  appeared  for  the  plaintiffs. 


[The  ViCE-CiiANCELLOR  : — Is  it  the  plaintiffs*  case 
that  a  settlement  was  actually  executed,  or  simply  that 
the  marriage  was  solemnized  on  the  representation  that 
Dr.  Dickson  would  settle  on  his  daughter  and  her  children 
the  Edrington  estate  and  the  sicca  rupees  ?] 


CASES  IN  CHANCERY. 


It 


Mr.  Greene. — The  plaintiffs  allege,  first,  that  there  was, 
in  fact,  a  settlement  executed  comprising  that  property ; 
but,  secondly,  if  the  evidence  should  fail  to  establish 
that  point,  it  proves  beyond  a  doubt  that  the  marriage 
took  place  on  the  representation  that  such  property  should 
be  settled  by  Dr.  Dickson  on  the  marriage. 

As  to  the  first  point,  if  there  was  executed  a  settlement 
of  the  Edrington  estate  and  the  105,000  sicca  rupees,  it 
was  quite  clear  that,  as  against  the  defendants  Soady,  who 
were  volunteers,  the  plaintiffs  were  entitled  to  a  decree 
for  a  settlement  of  that  property. 

But^  secondly,  supposing  the  Court  should  be  of  opinion 
that  the  evidence,  instead  of  proving  a  settlement  actually 
executed^  disclosed  only  representations  on  the  faith  of 
which  the  marriage  took  effect,  the  plaintiffs  would  still 
be  entitled  to  a  decree  for  a  settlement. 

In  the  case  of  Hammersley  v.  De  Biel{a)y  where  a 
marriage  was  celebrated  on  the  faith  of  certain  represen- 
tations, the  House  of  Lords  held  that  it  was  the  duty  of 
a  Court  of  Equity  to  see  that  effect  was  given  to  such 
representations.  It  was  contended  in  this  case  that  there 
was  no  evidence  of  the  contents  of  the  settlement,  and 
that  therefore  the  plaintiff's  case  failed;  but  it  was 
quite  clear  no  formal  contract  need  be  proved :  Lvders  v. 
Afutey  (i). 

Here  it  was  proved  beyond  question  that  Dr.  Dickson 
had  represented  that  he  had  settled  or  intended  to  settle 
the  Edrington  estate  and  the  sicca  rupees  on  his  daughter 
and  her  children,  and  it  was  the  province  of  this  Court  to 
give  effect  to  those  representations. 

[The  following  cases  were  also  cited :  Moore  v.  Hart  (c). 
Gale  V.  Undo  (rf),  Wankford  v.  Fotherley  {e)^ Maunsell  v. 


1669. 


Argument, 


(•)  12  CL  &  fin.  45^  78,  ttseq. 
(»)  4  Yes.  601. 
(c)  1  YenuUO. 
VOL.  II.  c 


((0  Id.  476. 
(e)  2  Yem.  322. 
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Hedges  White  (a),  Money  v.  Jorden  (*),  Kay  v.  Crook{c\ 
Warden  v.  Jones  (rf),  jBoW  v.  Hutchinson  (e). 

Mr.   MalijiSy  Mr.  Bazalgette,  Mr.  ^mcfe  Palmer^  and 

ArguvMni.     Mr.  Beasley  (of  the  common  law  bar),  for  the  defendants. 

The  first  objection  that  arises  to  this  suit  is,  that  the 

bill  is  filed  nearly  twenty  years  after  the  alleged  contract ; 

and  if  the  relief  is  not  barred  by  the  statute,  at  least  the 

claim  is  stale. 

Again,  the  evidence  wholly  fails  in  establishing  the 
case  made  by  the  bill,  that  a  settlement  was  actually 
executed;  and  the  defendants  are  therefore  entitled  to 
have  the  bill  dismissed.  [The  Vice-Chancellor. — As 
at  present  advised,  I  must  hold  it  clearly  established  that 
Dr.  Dickson  represented  to  the  husband  that  there  was  to 
be  some  settlement,  revocable  or  irrevocable,  made  upon 
his  daughter.]  Supposing,  for  argument's  sake,  that 
Dr.  Dickson  did  promise  his  daughter  to  make  the  alleged 
settlement  upon  her,  she  died  in  his  lifetime ;  and  it  was 
settled  that  where  the  person  on  whom  a  testator  repre- 
sents he  will  confer  a  benefit  by  will,  dies  in  the  testator's 
lifetime,  being  other  than  a  child  (2.  e,  legitimate  child), 
the  gift  fails:  Barkworth  v.  Young {/). 

So  far  as  the  evidence  went,  it  was  wholly  inconsistent 
with  the  plaintiffs'  case. 

Dr.  Dickson's  conduct  was  inconsistent  with  the  plain- 
tiffs' case,  because,  first,  while  the  marriage  was  in 
negotiation  he  was  engaged  in  settling  Edrington;  so 
that,  had  he  then  died,  it  would  have  devolved  on  a  great 
nephew.  Secondly,  in  1839  he  entertained  a  project  for 
the  sale  of  this  very  estate. 

The  defendant  Prole's  conduct  was  inconsistent,  because^ 


(a)  4  Ho.  Lds.  Cas.  1039. 
{h)  15  Beav.  372;  2  DeG.  M. 
&  G.  318  ;  6  Ho.  Lds.  Cas.  185. 
(c)  3  Sm.  &  G.  407. 


(d)  2  De  G.  &  J.  76—84. 
{e)  20  Beav.  250 ;  5  De  G,  M. 
&  G.  558. 
(/)  4  Drewry,  1. 
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in  1831,  when  Dr.  Dickson  threatened  to  sue  him  on  his 
bond,  he  never  suggested  the  pretended  settlement.  But, 
in  fact,  his  evidence  was  essential  to  patch  together  the 
incoherent  parts  of  the  case ;  and  the  plaintiffs  attempted, 
in  this  way,  to  give  importance  to  Dr.  Dickson's  words, 
"  I  have  made  suitable  settlements ; "  but  that  expression 
obviously  referred  to  the  settlement  of  Prole's  own  estate. 

The  plaintiffs  felt  the  difEculty  of  the  case  of  mere 
representation,  and  averred  that  a  settlement  had  been 
executed;  but  of  the  contents  of  the  settlement  there 
waa  no  definite  evidence,  and  the  claim  was  never  made 
till  Dr.  Dickson  was  dead  and  unable  to  refute  it. 

The  cases  cited  by  the  plaintiffs  have  really  little  applii 
cation  to  that  now  before  the  Court.  The  only  one  that 
seemed  to  have  any  bearing  on  the  case  was  Hammersley 
V.  De  Biel{a);  but  that  was  at  once  distinguishable 
by  the  circumstance  that,  in  that  case  there  was  an 
undoubted  contract,  and  the  question  was  as  to  the  effect 
of  it ;  but  here  the  question  that  lies  at  the  foundation 
of  the  plaintiff'  case  is,  was  there  any  contract  at  all  ? 

In  Moore  v.  Hart{b\  the  letter  was  written  to  a  third 
person,  and  what  was  required  was  evidence  of  the  con- 
tract 

In  Gale  v.  Lindo{c\  there  was  a  clear  contract.  In 
Jorden  v.  Money  {d),  where  the  question  was,  did  the 
obligee  of  the  bond  intend  to  bind  himself?  the  judges, 
on  appeal,  differed.  In  Warden  v.  Jones  {e),  the  question 
was,  was  the  settlement  voluntary  ?  while  here  the  only 
question  was,  was  there  the  contract  alleged  by  the  bill  ? 
In  Bold  v.  Hutchinson{f)y  the  Master  of  the  Rolls  gave 
effect  to  a  continuing  contract.  The  only  case  where  the 
eontents  of  a  written  document  were  allowed  to  be  proved 
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(a)  12  a.  k  Fin.  45. 
(ft)  1  Vera.  110. 
(«)  Ibid.  475. 


{d)  15  Beav.  372 ;  2  De  G.  M.  &  G. 
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by  parol  evidence  was  Jameson  v.  Stetn{a\  but  that  case 
was  an  authority  agidnst  this  bilL 


' — '  Mr.  Greene  was  heard  in  reply. 


The  Vice-Chancellok  : — 

The  petitioners  are  infants.  Their  bill  prays  for  the 
assistance  of  the  Court  to  give  effect  to  a  representa- 
tion alleged  to  have  been  made  by  Anthony  Dickson, 
their  maternal  grandfather,  previously  to  the  marriage  of 
their  fiither  and  mother,  that  he  had  settled  upon  their 
mother  and  her  children  the  Edrington  estate  and  105,000 
sicca  rupees. 

If  the  evidence  proves  with  sufficient  certainty  a  repre^* 
sentation  of  this  kind,  by  which  the  conduct  of  the  con- 
tracting parties  in  the  marriage  was  influenced,  the  law 
of  this  Court,  settled  in  the  House  of  Lords,  entitles  the 
petitioners  to  the  relief  which  they  pray. 

In  the  case  of  Hammersley  v.  De  Biel{b)  the  represen- 
tation made  by  the  father  of  the  wife  was  merely  of  an 
intention  to  make  a  further  provision  for  his  daughter 
and  her  children  of  10,000/.  on  his  death.  There  was  no 
more  than  the  expression  of  an  intention  to  leave  this 
sum  by  a  revocable  instrument.  But  inasmuch  as  the 
expression  of  that  intention,  on  such  an  occasion,  had  an 
influence  on  the  conduct  of  the  contracting  parties,  and 
was  an  inducement  to  the  contract,  the  House  of  Lords 
affirmed  the  decision  of  the  Court  of  Chancery,  and 
compelled  the  executors  of  him  who  had  made  the  repre- 
sentation to  pay  the  money  and  to  fulfil  that  which  was 
expressed  as  a  mere  intention.  This  doctrine,  which 
gives  all  the  force  of  a  binding  contract  to  the  mere 
expression  of  an  intention  to  do  something  by  an  instru- 
ment revocable  in  its  nature,  is  too  firmly  established  to 
be  shaken.     It  has  been  acted  upon  in  this  Court  from  an 


(a)  21  Beav.  5. 


{b)  12  CI.  &  Fin.  45. 
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early  period.  In  the  case  of  Hammersley  v.  De  Biel  (a), 
when  the  House  of  Lords  confirmed  the  doctrine,  it  was 
there  stated  in  the  following  terms  : — "  The  principle  of 
law,  at  least  of  equity,  is  this — that  if  a  party  holds  out 
inducements  to  another  to  celebrate  a  marriage,  and  holds 
them  out  deliberately  and  plainly,  and  the  other  party 
consents  and  celebrates  the  marriage  in  consequence  of 
them,  if  he  had  good  reason  to  expect  that  it  was  intended 
that  he  should  have  the  benefit  of  the  proposal  which  was 
80  held  out,  a  court  of  equity  will  take  care  that  he  is 
not  disappointed,  but  will  give  cflTect  to  the  proposal.  It 
is  impossible  to  say  for  a  moment  that  it  was  not  held  out 
to  the  Baron  de  Biel  as  a  part  of  this  arrangement,  that 
10,000/.  should  be  left  by  will  for  the  purpose  of  being 
settled  upon  the  children  of  this  marriage.  It  is  im- 
possible to  suppose  for  a  moment  that  that  did  not  operate 
upon  the  mind  of  the  Baron,  and  induce  him,  with  refer* 
ence  to  the  other  provisions  contained  in  this  instrument, 
to  celebrate  the  marriage ;  and  I  am  sure,  under  these 
circumstances,  your  lordships  will  see  the  propriety  and 
equity  of  giving  effect  to  those  representations." 

Lord  Cottenham,  when  the  same  case  was  before  him 
in  the  Court  of  Chancery,  notices  that  in  the  case  of 
Luders  v.  Anstey  (Jb)  a  mere  suggestion  for  consideration, 
followed  by  marriage,  was  held  to  be  binding.  And, 
speaking  of  the  general  doctrine,  he  said — "  If  it  be 
supposed  to  be  necessary  for  this  purpose  to  find  a 
contract  such  as  usually  accompanies  transactions  of 
importance  in  the  pecuniary  affairs  of  mankind,  there 
may  not  be  found  in  the  memorandum  or  in  the  other 
evidence  in  the  cause  proof  of  any  such  contract. 
When  the  authorities  on  this  subject  are  attended  to, 
it  will  be  found  that  no  such  formal  contract  is  required, 
A  representation  made  by  one  party  for  the  purpose  of 
influencing  the  conduct  of  the  other  party,  and  acted  on 
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(a)  12  CI.  &  Fin.  78,  79. 


{b)  4  Ves.  60. 
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la  a£i*  ir*'  xSi^arrz  jasr.  ?  *:  par.  IT  ht  Sssimtdr 
^Tjcjn^  "Izak  r^re*fiii^s£i:=z.  sis^Se  »  inm«e£f  and  odien 
1^7  Dr-  Dili*:?!-  ttat  tie  ErirrisE^-a  e<cire  aad  IOSjOOO 
?utfa  Tx^tfiA  Trer*  ^>  ^e  iecuiiif  *;•  ^  •:&  &£»  ikadi  to  be 
a  pr-j-J-^ii'-a  r-:!:  Lf*  dsfcc^tcr  aiai  fcer  cfcijiircB,  with 
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Ir*  ^fjr^TTDXzi'jZL  f^  tti«  statemeirt  there  L?  very  re- 
tTM%si>iH  e^ideikce  of  Tari^o*  kiod^w  parthr  docmneittarT, 
tfit  \x\td%\aS^j  bv  persovk?  who  ^)eak  to  dedaratioiM 
aivi  rt^*^^i^x:aiXutyT&  bv  Dr.  Dicksoo  himself  The 
d'xrrifaeT.'tary  evidence  i<  found  fir«t  in  the  letter  of 
I>r,  I>>:k.*r>n  to  Wm.  Prole,  the  £ither  of  the  intended 
b(i.4/airirl,  rlate/I  the  22d  of  March,  1839.  a  few  weeks 
\/^SoTH  t\iH  marriage,  in  which  he  says,  ^peakii^  of  the 
tu^irrW'^h  aiKl  of  hL*  daogfater — ^  She  will  hare  no  fortune 
(«)  12  CL  &  Fin.  62  (noCe). 
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till    my    death,    which    will    then    be    considerable.** 
Again,  writing  on  the  5th  of  April,  1839,  to  Mr.  George 
TumbuU,  his  law  agent  in  Edinburgh,  and   informing 
him  that  his  daughter  was  about  to  be  married,  he  says, 
"I,  of  course,  have  made  suitable  settlements."     Colonel 
Baldock  and  Mrs.  Baldock  prove  that,  before  the  marriage 
ttid  in  contemplation  of  it.  Dr.  Dickson  declared  to  them 
tliat  he  intended  to  settle  the  Edrington  estate  and  other 
property  on   his   daughter  and   her  children.      Colonel 
Baldock  swears  that  before  the  marriage  he  was  asked  by 
Dr.  Dickson  to  attest,  and  he  did  attest,  the  execution  of 
an  instrument  which  Dr.  Dickson  read  to  him,  and  repre- 
sented to  be  a  settlement  of  the  Edrington  estate  and 
other  property  on  his  daughter  and  her  children.     Mrs. 
Baldock  swears  that  on  several  occasions  before  the  mar- 
riage Dr.  Dickson  declared  this  intention,  and  after  the 
marriage  he  told  her  that  he  had  irrevocably  settled  the 
Edrington  estate  and  some  rupees  on  his  daughter  and 
her  children.     The  weight  of  Colonel  Baldock's  evidence 
does  not  seem  to  be  in  any  material  degree  affected  by 
what  took  place  on  his  cross-examination.     The  defendants 
did  not  venture  to  cross-examine  Mrs.  Baldock,  and  her 
evidence    seems  above  all  suspicion.      Mrs.    Catherine 
Brown  was  well  acquainted  with  Dr.  Dickson  and  his 
reputed  daughter,  Mrs.  Prole,  and  with  the  defendant 
Mrs.   Soady.      She  proves  that  she  was  present  at  the 
marriage,  and  says  she  perfectly  remembers  that  before 
the  marriage  the  defendant,  Mrs.  Soady,  told  her  that  Dr. 
Dickson  had  "  irrevocably  settled  the  Edrington  estate 
and  other  property  on  Mrs.  Prole.     She  also  says  that  it 
was  well  known,  and  believed  generally  among  the  friends 
of  Dr.  Dickson,  at  the  time  that  he  had  made  this  settle- 
ment."    This  witness  was  not  cross-examined. 

This  distinct  testimony  to  a  declaration  by  the  defen- 
dant, Mrs.  Soady,  herself,  is  positively  denied  by  Mrs. 
Soady.  If  it  had  been  admitted,  the  admission  would 
have  been  almost  &tal  to  Mrs.    Soady's  case.     Mrg. 
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Catherine  Browne,  who  swears  to  the  deckration,  seems 
to  be  a  wholly  disinterested  witness,  and  no  attempt  is 
made  to  shake  her  evidence  by  cross-examination.  The 
denial  by  Mrs.  Soady  is  made  under  the  bias  gf  the 
strongest  interest,  and  there  is  one  statement  in  her 
answer  of  an  unscrupulous  kind,  which  seems  to  be  irre- 
concilable with  other  unexceptionable  evidence — namely, 
her  belief  that  Dr.  Dickson  did  not  write  or  send  to  Wm. 
Prole  the  letter  of  the  22d  of  March,  1839 ;  and  her 
statement  that  this  belief  is  founded  on  evidence  supplied  by 
Wm.  Watson  Prole  himself,  and  other  circumstances  which 
she  and  her  husband  say  have  come  to  their  knowledge. 

On  the  balance  of  evidence,  there  is  greater  weight  in 
the  disinterested  evidence  of  Mrs.  Catherine  Browne  than 
in  the  denial  of  Mrs.  Soady.  But  the  case  is  not  to  be 
disposed  of  on  the  conflict  of  testimony  between  these 
two  persons.  Mrs.  Mary  Low  is  the  sister  of  the  lady 
who  was  Dr.  Dickson's  second  wife,  and  often  visited 
them.  She  proves  frequent  declarations,  both  by  Dr. 
Dickson  and  his  wife,  that,  on  the  marriage,  he  had  agreed 
to  settle  Edrington  and  his  India  stock  on  his  daughter 
and  her  children.  Her  evidence  as  to  a  document  pro- 
duced in  her  presence  in  1847,  which  Dr.  Dickson  said 
was  the  settlement  of  Edrington,  and  which,  in  her 
re-examination,  she  says  Dr.  Dickson,  in  reply  to  some 
observation,  stud  was  the  settlement  on  his  daughter's 
marriage,  on  her  and  her  children  of  Edrington  and  his 
India  stock,  amounts  to  a  declaration  by  him  of  the 
existence  of  a  settlement  which  in  a  general  way  seems 
to  answer  the  description  of  that  which  Colonel  Baldock 
proves  he  was  called  upon  to  attest  previous  to  the  mar- 
riage. Thus  far  there  is  the  confirmatory  evidence  of 
four  witnesses  of  unimpeachable  credit,  three  of  whom 
prove  representations  made  before  the  marriage,  and  the 
other  speaks  to  subsequent  declarations.  Besides  these, 
Elizabeth  Jemmersoii,  the  nurse,  speaks  to  declarations 
by  Dr.  Dickson,  not  made  to  herself,  but  in  her  presence. 
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that  the  Edrington  estate  and  his  India  stock  were  settled 
on  Mrs.  Prole  and  her  children.  The  evidence  of  the 
elder  Prole  and  Mrs.  Kebecca  Prole  to  the  same  effect, 
is  clear  and  circumstantial,  nor  is  it  shaken  by  the  cross- 
examination.  Perfect  certainty  as  to  the  nature  and 
amount  of  the  property  to  which  the  representations  apply 
is  essential  in  a  case  of  this  kind.  The  expression  "  his 
India  stock,"  it  is  admitted,  applies  only  to  the  105,000 
sicca  rupees.  There  is  the  difficulty^  in  the  plaintiff's 
case,  that  although  William  Watson  Prole  clearly  states 
that  the  Edrington  estates  and  105,000  sicca  rupees  were 
represented  as  the  subject  of  settlement,  the  three  con- 
firmatory witnesses  as  to  what  was  represented  before  the 
marriage,  speak  of  the  Edrington  estate  and  other  property 
but  do  not  specifically  mention  the  105,000  sicca  rupees. 
Where  the  question  is  as  to  the  strength  of  confirmatory 
evidence  in  a  case  of  this  kind,  there  seems  sufficient  force 
in  the  concurring  testimony  of  four  credible  witnesses,  of 
subsequent  declarations  by  Dr.  Dickson  himself  that  the 
105,000  sicca  rupees,  or,  in  other  words,  his  India  stock, 
constituted  the  other  property  described  in  general  terms 
by  the  other  witnesses.  AU  this  seems  too  strong  to 
justify  the  Court  in  rejecting  the  positive  statement  of 
William  Watson  Prole,  that  the  subject  matter  of  the 
representation  was  the  Edrington  estate  and  the  105,000 
sicca  rupees.  But  the  confirmation  of  his  statement, 
that  he  was  himself  to  have  a  life  estate,  is  defective.  It 
is  only  to  be  found  in  the  evidence  of  his  father  and 
mother  and  Jenunerson  in  her  affidavit,  and  she  in  her 
cross-examination  does  not  mention  it.  Not  one  of  the 
other  witnesses  supports  his  evidence  on  this  point ;  and 
as  he  speaks  to  it  himself  under  the  bias  of  a  strong  and 
direct  interest,  I  do  not  feel  satisfied  upon  it,  and  cannot 
consider  that  he  has  established  any  right  to  the  assistance 
of  the  Court  to  secure  a  life  estate  for  himself. 

It  is  necessary  now  to  consider  what  is  adduced  by  the 
defendants  to  contradict  the  plaintiffs'  case.     The  defence 
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of  Mr.  and  Mrs.  Soady  consists  in  the  positive  denial  of 
the  plaintiffs'  case,  and  in  the  proof  of  various  circum- 
stances in  the  conduct  of  William  Watson  Prole  and  of 
Dr.  Dickson  to  show  the  improbability  of  the  alleged 
representations  having  ever  been  made  or  relied  on  by 
William  Watson  Prole.  But  none  of  these  circumstances 
are  of  a  decisive  kind.  Their  principal  value  to  the 
defendants  is  the  discredit  which  they  tend  to  throw  on 
the  character  and  conduct  of  William  Watson  Prole. 
The  clear  evidence  that  in  August,  1839,  only  a  few 
months  after  the  marriage,  Dr.  Dickson  entertained  a 
proposal  for  the  sale  of  the  Edrington  estate,  is  no  doubt 
inconsistent  with  the  fact  of  his  having  agreed  before  thd 
marriage  to  settle  it  on  his  daughter  and  her  children.  So 
also  is  the  fact  of  his  borrowing  money  on  the  security  of  that 
estate  in  order  to  accommodate  William  Watson  Prole. 

But  in  cases  of  this  kind  similar  incondstencies  have 
occurred.  In  Hammersley  v.  De  Bielj  the  father,  after 
making  that  representation,  which  was  decided  to  bind 
him,  considered  himself  entitled  to  deal  with  his  property 
as  if  he  was  not  bound  by  any  obligation  which  affected 
it  Moreover,  if  Dr.  Dickson  did  before  the  marriage 
execute  such  an  instrument  as  he  represented  to  Colonel 
Baldock  and  others,  it  was  revocable  in  its  nature.  In 
cases  of  this  class  it  is  the  law  of  the  Court  which  makes 
irrevocable  the  obligation  incurred  by  the  representation 
as  to  the  settlement  of  the  property  by  an  instrument  of 
a  revocable  kind.  According  to  the  defendant's  own 
evidence,  there  was  at  the  time  of  the  marriage  an  existing 
testamentary  settlement  of  the  Edrington  estate  and  other 
property,  which  would  include  the  105,000  sicca  rupees^ 
in  favour  of  the  lady.  Therefore,  whatever  weight  may 
be  due  to  the  facts  of  the  proposal  for  sale  of  the  estate, 
and  the  mortgage  debt  on  it,  these  must  be  taken  with 
the  qualification  that  there  was  some  existing  settlement 
at  thd  time. 
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The  argument  founded  on  the  character  and  conduct  of 
William  Watson  Prole,  to  show  the  probability  of  his 
having  married  without  any  definite  agreement  or  under- 
standing as  to  a  settlement  by  Dr.  Dickson,  is  not  only 
inconclusive^   but  the   circumstances  tend  strongly  to  a 
contrary  impression.     He  was  well  aware  that  the  lady 
was  a  natural  child,  and  if,  as  the   defendants  assert, 
he   did   not  make   any   proposal   to  marry   her  till  he 
had  well   ascertained   the    nature    and    amount  of  Dn 
Dickson's  property,  it  follows  that  he  must  have  known 
that  without  a  settlement  he   could  get   none  of  that 
property ;  and  there  seems  very  little  probability  that  he 
would  marry  her  without  relying  on  some  distinct  arrange- 
ment or  understanding  as  to  a  provision  for  her  and  her 
children  on  the  part  of  Dr.   Dickson.     In  the  various 
letters  of  William  Watson  Prole  to  Dr.  Dickson  and 
Mr.  Tumbull,  the  fair  interpretation  of  his   language, 
loose  and  inaccurate  as  it  is,  seems  in  favour  of  his  always 
representing  that  he  had  married  in  the  reliance  on  a 
provision  for  his  wife  and  children  by  a  will  or  instrument 
made   at   that  time.     Immediately   after  Dr.  Dickson's 
death,  in  the  letter  to  TurnbuU,  dated  7th  January,  1856, 
he  says : — "  It  is  Dr.  Dickson's  settlement  or  will,  made 
in  January  at  the  time  of  my  marriage,  that  I  wish  to 
have  a  copy  of.     This  deed  he  read  over  to  me  and  my  late 
wife,  and  it  was  witnessed  by  several  friends  there  present" 
Some  confiision  occurred  during  the  argument,  from  the 
use  of  the  word  "  settlement."     In  this  case  it  is  used  in 
the  Scotch  sense.     The  trust  disposition  and  settlement, 
with  the  relative  letter  of  instructions,  constitute,  as  to 
the  objects  of  the  gifts,  an  instrument  of  a  testamentary 
and  ambulatory  character.     The  evidence  of  the  Scotch 
law,  especially  as  stated  in  the  aflfidavit  of  Professor  Shank 
More,  shows  that,  according  to  the  law  of  Scotland,  which 
must  govern  as  to  the  Edrington  estate,  where  a  marriage 
18  entered  into  on  the  faith  of  a  contract  to  make  a  pro- 
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1SS0.         lision,    the    instroment    hiis  an   irrevocable    diaracter, 
except  as  to  creditors. 

One  of  several  extraordinary  circumstances  in  the 
present  case,  is,  the  total  want  of  evidence  as  to  the 
contents  or  effect  of  the  document  which  was  sent  by 
Mr.  Dickson  to  Mr.  George  TumbuU,  enclosed  in  his 
letter  of  the  5th  of  April,  1839.  It  is  no  less  extraor- 
dinary that  there  is  a  similar  want  of  evidence  as  to  the 
contents  of  the  sealed  parcel  forwarded  by  !Mt.  Chapman 
to  Mr.  George  TumbuU,  as  stated  in  liis  letter  of  the 
31st  of  May,  1839.  As  to  the  document  enclosed  in 
Dr.  Dicksous  letter  of  the  5th  of  April,  1839,  the  date  of 
6th  of  February,  which  is  ascribed  to  it  by  Mr.  Tumbull 
in  his  letter  of  the  13th  of  April,  1839,  and  the  names  of 
the  witnesses,  seem  inconsistent  with  the  notion  that  it 
was  the  instrument  read  to  Colonel  Baldock  and  attested 
by  him.  But  it  is  difficult  to  adopt  the  defendants' 
argument,  that  it  was  an  executed  copy  of  a  letter  of 
instructions  exactly  following  the  terms  of  that  which 
was  forwarded  to  Dr.  Dickson  by  TumbuU,  subjoined  to 
his  letter  of  the  28th  of  January,  1839,  inasmuch  as 
Dr.  Dickson  says  in  the  letter  which  enclosed  it,  speaking 
of  his  daughter's  marriage,  ''I,  of  course,  have  made 
suitable  settlements"  —  a  statement  irreconcilable  with 
his  giving  the  whole  of  his  property  according  to  the 
draft  which  had  been  forwarded  in  January,  1839,  by 
Mr.  TumbulL 

The  main  purpose  of  the  new  letter  of  instructions  in 
the  form  transmitted  by  Tumbull  in  January,  1839,  was 
to  strike  out  Mrs.  Soady,  in  consequence  of  the  provision 
which  he  had  made  for  her  at  her  marriage.  The  draft 
contains  no  recital  of  any  reason  for  altering  the  settle- 
ment of  1838,  which  gave  the  Edrington  estate  to  his 
reputed  daughter,  as  the  first  object  of  his  bounty ;  and 
the  draft,  after  making  that  alteration,  confirmed  the  rest 
of  the  settlement  of  1838,  leaving  the  general  residue 
of  his  property  to  her. 
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Whatever  were  the  terms  of  the  letter  of  instructions 
forwarded  on  the  5th  of  April,  1839,  it  is  a  certain  fact, 
and  one  of  great  importance,  as  bearing  upon  the  rest  of 
the  evidence,  that  the  first  alteration  in  this  letter  of 
instructions,  made  after  the  marriage,  was  in  1844,  when 
he  gave  the  Edrington  estate  to  his  daughter,  Mrs,  Prole, 
and  the  heirs  of  her  body,  as  the  first  objects  of  his  bounty. 
By  lliis  settlement  of  1844  he  expressly  provided  that 
the  life  estate  of  his  daughter  should  be  to  her  sole  and 
separate  use.     At  that  time,  in  1844,  there  appears  no 
reason  why  his  daughter  should  have  had  more  strong 
chums  on  his  bounty  than  at  the  time  of  her  marriage. 
But  the  demands  for  loans  of  money  made  upon  him  by 
her  husband  may  very  well  account  for  his  desire  to  secure 
the  estate  for  her  own  separate  use.     According  to  the 
evidence,  unless  such  an  instrument  was  executed  by 
Dr.  Dickson  on  the  occasion  of  the  marriage  as  that  which 
was  read  to  Colonel  Baldock  and  attested  by  him,  it  is 
not  proved  by  any  sufllicient  evidence  that  the  settlement 
of  1838  of  the  Edrington  estate  on  his  daughter  and  the 
heirs  of  her  body,  together  with  the  residuary  gift  to  her, 
was  ever  revoked  or  altered  till  1844,  when  it  was  altered 
merely  by  giving  it  to  her  sole  and  separate  use  for  her 
life,  and  then  to  the  heirs  of  her  body.     All  these  obser- 
vations are  only  of  importance  as  applying  to  the  case 
which  is  set  up  by  the  defendants. 

It  is  impossible  not  to  feel  the  danger  of  deciding  a 
question  of  this  kind  on  secondary  and  circumstantial 
evidence.  But  where,  on  a  full  and  fair  investigation, 
there  is  the  concurring  testimony  of  so  many  wit- 
nesses, unless  it  is  to  be  decided  that  parol  evidence 
is  not  admissible,  it  is  the  duty  of  the  Court  to 
yield  to  that  weight  of  evidence  which  effectually 
confirms  general  statements  in  writing  and  forces  con- 
viction. There  is  here  such  a  mass  of  confirmatory 
evidence  that  I  can  come  to  no  other  conclusion  than  that 
Dr.  Dickson  did  represent  to  William  Watson  Prole  and 
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to  otber  penoas,  pirTioa^Ij  to  aatl  in  contemplation  of 
fBOLs  the  marriage,  tfaat  the  Edrliuctoii  estate  and  I0o,000  sicca 
Sft^T*  rapees  were  settled  by  him  as  a  pro  vi^ioa  for  hL$  daughter 
and  her  diildren,  and  that  the  marriage  wa:^  contracted  in 
a  confidence  in  that  repr&sentatiun.  Every  part  of  the 
eridence  has  been  labonocLslT  examined  and  afted  and 
commented  apon  dorii^  the  many  days  occupied  in  the 
diieoanon.  My  widi  was  that  the  question  of  fiurt, 
whether  the  marxism  was  contracted  on  the  fiuth  of  the 
allied  re{»^:gentation,  should  be  tried  by  a  jury,  on  an 
iaNie  to  be  directed  by  this  Court :  but  the  earnest  wish 
of  the  parties,  and  a  sense  of  the  heavy  expense  which 
the  trial  of  an  issue  would  have  occasioned,  induced  me 
not  to  shrink  fin»n  the  labour  and  responsibility  of  en- 
deavouring, on  a  full  investigation  of  the  evidence,  to 
arrive  at  a  conclusion  i^tisfactory  to  my  own  conscience. 
The  conclusion  at  which  I  have  arrived  is,  that  Dr. 
Anthony  Dickson  did  represent  to  Mr.  William  Watson 
Prole  and  others,  previously  to  and  in  contemplation  of  the 
marriage,  that  the  Edrington  estate  and  105,000  sicca 
rupees  would,  upon  his  death,  become  the  property  of  his 
reputed  daughter  and  her  children. 

Upon  this  result  the  plaintiffs  are  (accordiDg  to  what  I 
understand  to  be  the  settled  law)  entitled  to  the  assistance 
of  this  Court,  to  have  that  representation  made  good  as 
against  the  assets  of  Dr.  Anthony  Dickson. 

The  right  of  the  plaintiffs  must  prevail  over  all  those 
who  claim  as  volunteers  under  his  will,  but  is  subject  to 
the  chums  of  Dr.  Dickson's  creditors.  As  the  plaintifis 
arc  l^atees  under  the  will,  a  question  of  election  arises. 
Their  rights,  as  asserted  by  this  bill,  must  be  established 
by  a  declaration  of  the  Court,  that,  pursuant  to  the  repre- 
sentation made  by  the  testator  upon  the  marriage  of  their 
parents,  the  plaintiffs,  as  the  only  children  of  the  daughter, 
are  entitled  to  105,000  sicca  rupees  and  the  Edrington 
astate,  as  tenants  in  common,  absolutely. 
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It  must  be  referred  to  the  chief  clerk  to  inquire  and         1869. 
certify  whether  it  is  for  the  benefit  of  the  plaintiffs  to 
elect  to  take  the  105^000  sicca  rupees  and  the  Edrington 
estate  pursuant  to  this  declaration^  or  to  take  the  benefits 
given  to  them  by  the  will  as  legatees. 

As  to  the  costs  of  the  suit  up  to  and  including  the . 
decree,  the  circumstances  of  the  case  are  so  extraordinary 
that  it  seems  to  me  there  should  be  no  costs  on  either 
nde. 


Judgment, 


IN  THE  MATTER  OF  THE  DEVISEES  OF 
NICHOLAS  BROOKING  v.  THE  SOUTH 
DEVON  RAILWAY  COMPANY. 

DecemberQih, 

1  HIS  was  a  petition  for  payment  out  of  court  of  money  ^  disentailing 

assurance 

paid  in  by  a  railway  company.  necessary  to 

Nicholas  Brooking,  deceased,    the    testator,   devised  owner  to  *°  " 
certain  lands  in  the  parishes  of  Ipplepen  Marlden,  and  ^^'^  . 
St  Pepon  Devon,  to  the  Rev.  John  Charter,  and  R.  moneys  of 
Holdsworth,  upon  trust,  inter  aliay  in  the  events  which  o*company 
have  happened  for  the  testator  Nicholas  Brooking,  the  "IStJ^^a, 

elder,  for  life,  remainder  to  the  trustees  to  support  cour  ^  ^^  "  «<»*« 

.  1  /.     ,       Inconsequence 

tingent  remainders,  with  remainder  to  the  use  of  the  of  the  pur- 
first  son  of  the  body  of  Nicholas  Brooking  in  tail  with  payable 
divers  reminders,  &c.  ^^  ^® 


The  petitioner,  Nicholas  Brooking,  the  younger,  was  the 
eldest  son  of  Nicholas  Brooking  the  elder,  and  tenant  in 
tail  under  the  will  of  the  testator.  He  attained  twenty- 
one  on  the  20th  of  July,  1858. 

The  South  Devon  Railway  Company  were  incorporated 


company. 
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under  their  Act  dated  1844,  whereby  they  were  authorized 
under  their  compulsory  powers  to  take  portions  of  the  lands 
devised  by  the  testator,  the  values  of  which  were  ascertained 
to  be  330/.,  and  which  the  company  on  entering  on  the  land 
paid  into  court.  By  a  deed  poll  dated  the  20th  of 
December,  1856,  Nicholas  Brooking,  the  elder,  conveyed 
the  land  which  they  had  taken  to  the  railway  company. 

By  a  deed  dated  the  9th  of  November,  1858,  between 
Nicholas  Brooking,  the  younger,  of  the  first  part  (the 
tenant  in  tail),  and  Nicholas  Brooking,  the  elder,  of  the 
second  part  (protector  of  the  settlement),  and  R.  T.  Head 
of  the  third  part,  Nicholas  Brooking,  the  younger, 
with  the  consent  of  Nicholas  Brooking  the  elder, 
granted  and  conveyed  to  Thomas  Head  all  the  said 
messuages,  tenements,  bartons,  farms,  lands,  hereditaments, 
and  premises  contained  in  the  underwritten  schedule, 
including  the  pieces  of  land  sold  to  the  company,  and  all 
other  real  estate  comprised  in  and  devised  by  the  testator,  to 
hold  the  same  to  R.  T.  Head,  and  his  heirs  and  assigns,  to 
the  use  of  Nicholas  Brooking,  the  younger^  his  heirs  and 
assigns  for  ever. 

A  petition  was  presented  by  the  persons  entitied  under 
the  testator's  will  for  payment  out  of  court  of  the  sum  of 
the  330/.,  but  on  the  company's  objection,  a  new  deed  was 
executed,  disentailing  the  330/.  as  money  and  not  as  land 
taken  by  the  company. 

The  question  now  raised  was,  whetiier  the  siud  dis- 
entailing assurance  was  an  expense  ^^inconsequence  of  the 
company  having  taken  the  land.** 


Argument.  Mr.  Karslake,  for  the  petitioner,  contended  that  tiie 
expense  of  and  incident  to  the  disentailing  assurance 
Was  strictly  within  the  meaning  of  the  statute.  In  Ex 
parte  Marshall  {a\  on  the  construction  of  words  nearly 


(a)  IPhil.  660;  4  B.  0.68. 
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identical  {a)  the  Court  held  the  company  must  pay  the 
costs  of  obtaining  payment  of  the  money  out  of  court. 

Mr.  Cliapman  Barber  contended  that,  as  the  costs 
of  the  disentailing  deed  as  to  the  purchase-money  had 
become  necessary  from  the  error  of  the  landowner,  the 
company  ought  not  to  be  charged. 

The  Vice-Chancellor  : — 

Any  assurance  made  necessary  by  the  company's 
taking  the  land  in  order  to  enable  the  landowner 
to  have  the  full  benefit  of  the  land  or  of  the  money  which 
represents  it,  is  necessary  in  consequence  of  the  com- 
pany taking  the  land,  and  must  therefore  be  paid  for  by 
the  company. 
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(a)  The  Act  6  &  6  WUl.  4, 
c.  cviii.,  provides  that  ''  It  shall 
be  lawful  for  the  Court  to  order 
all  reasonable  costs,  charges,  and 
expenses  attending  such  purchase, 
taking,  or  using  of  any  lands, 
tenements  or  hereditaments,  or 
which  may  be  incurred  tn  eanse" 
qmnee  thereof  J* 

The  petition  was  presented  by  a 
tenant  in  tail  for  getting  the 
money  out  of  court. 

NoTB.— The  15dth  section  of  the 
Act  (7  &  8  Vict.  c.  Izviii.)  is  as  fol- 
lows :  "  With  respect  to  the  costs 
of  the  conveyance  of  any  such 
lands  purchased  or  taken  by  the 
company,  all  such  costs  shall  be 
borne  by  the  company,  and  such 
costs  shall  include  all  charges  and 
expenses  incurred  on  the  part,  as 
well  of  the  seller  as  of  the  pur- 
chaser, of  all  conveyances  and 
assurances  of  any  such  lands,  and 

VOL.    II.  1 


The  Lord  Chancellor  said, "  The 
case  comes  within  the  express 
terms  of  the  Act,  which  are 
very  general,  and  that  construc- 
tion is  consistent  with  the  justice 
of  the  case,  for,  where  a  public 
company  takes  a  person's  land 
without  his  consent  for  their  own 
purposes,  it  is  right  they  should 
pay  all  the  expenses  incident  to 
it.'' 


of  any  outstanding  terms  or  in- 
terest or  interests  therein,  and  of 
deducing,  evidencing  and  verify- 
ing the  title  to  such  lands,  terms 
or  interests,  and  of  making  out 
and  furnishing  such  abstracts  and 
attested  copies  as  the  company 
may  require,  and  all  other  ex- 
penfles  incident  to  the  investiga- 
tion, deduction  and  verification  of 
such  title." 

Section  173  is  as  follows:  "And 
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with  respect  to  costs  in  cases  of 
monies  deposited  in  the  Bank  of 
Engknd,  be  it  enacted,  That  the 
Coart  of  Chancery  may  in  all  such 
cases,  except  where  monies  shall 
have  been  so  deposited  by  reason 
of  the  wilful  refusal  of  any  party 
entitled  thereto  to  receive  the  same, 
or  to  convey  or  release  the  lands 
in  respect  whereof  the  same  shall 
be  payable,  on  the  failure  or  ne- 
glect of  any  party  to  make  a  good 
title  to  the  land  required,  order 
the  costs  of  the  following  matters 
including  therein  all  reasonable 
charges  and  expenses  incident 
thereto  to  be  paid  by  the  com- 
pany ;  (that  is  to  say,)  the  costs 
of  die  purchase,  or  of  the  taking 
or  using  of  the  lands,  or  which 
shall  have  been  incurred  in  con- 
sequence thereof,  other  than  such 
costs  as  are  therein  otherwise  pro- 
rided  for,  and  the  costs  of  the  in- 


vestment of  sooh  monies  in  go- 
vernment or  real  securities  and  of 
the  reinvestment  thereof,  or  of 
the  government  or  real  securities 
purchased  therewith,  in  the  pur- 
chase of  other  lands,  and  also  the 
costs  of  obtaining  the  proper  or- 
der for  any  of  the  purposes  afore- 
said, and  of  the  orders  for  the 
payment  of  the  dividends  and  in- 
terest of  the  government  or  real 
securities  upon  which  such  monies 
shall  be  invested,  and  for  the  pay- 
ment out  of  court  of  the  princi- 
pal of  such  monies,  or  of  the  go- 
veniment  or  real  securities  where- 
in the  same  shall  be  invested,  and 
of  all  other  proceedings  relating 
thereto,  except  such  as  are  occa- 
sioned by  litigation  between  ad- 
verse claimants/' 

This  clause  is  neariy  in  the  same 
words  as  the  80th  section  of  the 
Lands  Clauses  Consolidation  Act. 
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Re  PHILP.  i!^ 

Feb.  lOth. 

N  the  11th  of  June,  1859,  the  following  agreement  was  Under  the 

-  ,         ,  o     o  common  order 

entered  into  between  the  petitioner,  Ann  Cass,  and  William  to  tax,  the 

Philn  • Taxing 

rnup. —  Master  wiU 

**  In  consideration  of  your  employing  me  in  your  law  ^*^®  regard  to 

J  r    J     o  J  2Si  agreement 

matters,  I  hereby  undertake  to  charge  you  the  money  by  the  Boiid- 
(caah)  only  actually  out  of  pocket,  in  all  matters  in  which  only  costsmlt 
I  may  be  engaged  or  concerned  for  you.**  °^c«^cate 

Mr.  Philp  was  accordingly  employed,  and  received,  ac-  <^  practice  by 
cording  to  Mrs.  Cass's  statement,  216/.  8«.     In  October,  Master. 
1859,  Mr.  Philp,  in  pursuance  of  a  notice  previously 
given,  wrote  to  the  petitioner  as  follows : — 

"  I  return  you  the  original  affidavit,  which  I  refuse  to 
file,  or  to  attend  the  smnmons  to-morrow,  or  in  any  way 
to  act  further  as  your  solicitor,  and  of  which  I  have  before 
given  you  ample  notice,  you  having  neglected  to  send  me 
the  amount  required  by  me  in  my  former  letter  to  you." 

Mr.  Philp  having  revised  to  deliver  up  the  documents, 
Ann  Cass  presented  a  petition,  asking  that  Mr.  Philp 
should  be  directed  to  deliver  up  the  documents  in  his  pos- 
session, to  deliver  his  bill  of  costs  against  the  petitioner 
And  her  son,  and  that  such  biUs,  when  delivered,  might  be 
referred  to  the  Taxing  Master  for  taxation,  having  regard 
to  the  undertaking  of  the  11th  of  June,  1859,  and  to  the 
understanding  with  the  petitioner  and  her  said  son;  or 
that  the  bills  might  be  ordered  to  be  taxed  on  the  terms 
of  the  undertaking,  the  petitioner  offering  to  pay  what 
might  be  found  due. 

Mr.  Lovell  appeared  for  the  petitioner.  Argument. 

Mr.  Malins  and  Mr.  Welford  contended  that  the  petition 

D  2 
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1800.         ^as  improper^  as  the  petitioner  might  have  obtained  the 
Hh  Phi  LP.    Common  order  to  tax  as  of  course. 

Aryunieni.  rpj^^  Vice-Chancellob  said  that  the  question  must 
be  decided  according  to  the  practice  in  the  Taxing  Mas- 
ter's office,  and  directed  the  Taxing  Master  to  certify  the 
practice. 

The  certificate  of  Master  FoUett  was  as  follows : — 

"  Under  the  common  order,  the  Taxing  Masters  would 
not  hesitate  to  entertain  the  question  of  an  agreement  by 
the  solicitor  to  take  only  costs  out  of  pocket  Agreements 
for  the  conduct  of  business,  and  the  terms  of  conducting 
it,  are  of  constant  occurrence  between  the  solicitor  and 
his  client,  and  the  Taxing  Masters  could  not  discharge 
their  business  without  great  injustice  and  impropriety,  if 
they  declined  to  listen  to  such  arrangements,  and  to  give 
the  proper  effect  to  them. 

"  As  regards  the  present  question,  however,  whether 
a  client  may  properly  present  a  special  petition  in  order 
to  give  effect  to  such  an  agreement  to  take  only  costs  out 
of  pocket,  the  Taxing  Masters  would  submit  that,  as  the 
decisions  now  stand,  it  would  not  be  right  to  make  him 
pay  the  costs  of  the  application. 

"  If  he  obtained  only  the  common  order,  and  the  Taxing- 
Master  gave  effect  to  it,  the  propriety  of  the  Master's 
decision,  and  also  his  right  to  assume  the  jurisdiction  to 
decide,  would  be  tested  by  an  exception ;  and  if  the  Court 
should  entertain  a  different  opinion  of  the  jurisdiction, 
the  client  would  then  be  in  the  position  of  being  bound 
to  pay  a  full  bill  of  costs,  to  which,  in  fact,  he  was  not 
justly  and  legally  liable.  It  would  seem,  therefore,  to 
be  hard  upon  him  to  insist  on  his  running  this  risk  until 
the  point  has  been  properly  decided. 

"  No  case  is  known  in  which  an  exception  to  such  deci- 
sion of  the  Taxing  Master  has  been  brought  before  the 
Court. 

"  On  the  contrary,  in  two  cases  before  the  Master  of  the 
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1800. 


Rolls,  Re  Ran8om{a)y  Re  Gedye{b\  his  Honour  has  made 
orders  for  the  taxation  of  the  bills,  having  regard  to  the    Re  Philp. 
agreement,  the  order  being  on  special  application,  and     Argument, 
the  question  as  to  an  order  of  course  being  sufficient  ap- 
pearing not  to  have  been  considered." — Feb.  lOM,  1860. 

See  also  Colegrccve  v.  Manley{c);  Lord  v.  Worm" 
leighton{d);  Heslop  y.Metcalf{e)  ;  Wilson  v.  EmmeU{f); 
Re  Eyre{g);  Ex  parte  Foley  (Ji) ;  Re  Lewin{i). 


The  Vice-Chaxcellob,  upon  this  certificate,  made 
the  conunon  order  to  tax,  having  regard  to  the  agreement 
between  the  parties  mentioned  in  the  petition. 


Judgment, 


SLIM  V.  CROUCHER. 


Jan.  Uth, 


1  HE  bill,  in  this  case,  prayed  that  it  might  be  declared  ^  ^^^ 

that  the  plaintiff*  was  induced  to  lend  to  Thomas  Hudson,  to  borrow 

the  defendant,  sums  of  money  amounting  to  300/.,  by  the  the  security 

firaud,  misrepresentation  and  concealment  of  the  defen-  jfhrciTthe' 

dants,  John  Thomas  Croucher  aQd  Thomas  Hudson,  and  borrower 

said  he  was 
that  the  defendants  and  each  of  them  might  be  decreed  entitled  to 

to  repay  to  the  plaintiff*  the  said  monies,  with  interest  to  Wm™h^ 
from  the  date  of  the  said  advances.  if^nAer,  on  the 

assurance  of  a 

In  December,  1856,  Hudson  applied  to  Messrs.  letter  ad- 
dressed to 
his  solicitor  by  the  defendant,  saying  that  he  was  ready  to  grant  the  lease,  advanced  his 
money  on  the  security  of  the  lease;  but  it  appearing  that  the  lessor  had  previously 
granted  a  lease  to  another  person,  the  Court  ordered  the  lessor  to  repay  the  monies, 
ahbough  there  was  no  evidence  of  deliberate  fraud,  his  defence  being  that  he  had  forgotten 
the  previous  lease. 


(a)  18  Bear.  220. 

(V)  23  Beav.  347. 

\e)  Turner  &  Rum.  400. 

(i)  Jac.  580. 

(e)  3  M  &  Cr.  183. 


(/)  19  Bear.  233. 
(g)  10  Beav.  569  ;  fl.  c.  2  Phill. 
367. 

(h)  11  Beav.  456. 
(i)  16  Beav.  608. 


r. 

CKOrCHBK. 

statement. 
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1800.  Norton,  the  pUintiff 'a  solidtors,  and  requested  to  know  if 
8uM  they  had  any  client  who  would  lend  the  money  on  the 
security  of  certain  houses  in  Croucher  Place,  Middlesex, 
representing  at  the  same  time  that  he  was  entitled  to  a 
lease  of  the  said  houses,  from  the  defendant  Croucher,  at 
a  peppercorn  rent.  Messrs.  Norton  communicated  this 
proposal  to  the  phuntiff,  who  agreed  to  lend  Hudson 
3002.,  on  the  security  of  the  said  houses,  if  the  defendant 
Croucher  would  undertake  to  grant  a  lease  of  the  said 
houses  to  Hudson,  at  a  peppercorn  rent.  The  defendant 
Hudson  obtained  Croucher^s  assurance  that  he  would  grant 
the  lease,  and  Croucher  also  wrote  and  sent  by  Hudson  the 
follo¥ring  letter  to  the  plaindflTs  solicitor,  Mr.  Norton. 

"  Post  Office,  Shadwell,  December  7,  1856. 

Sir, — "  I  am  quite  agreeable  to  grant  a  peppercorn 
lease  of  ground  on  which  four  houses  are  erected  and 
situated  at  Bromley,  to  Mr.  Hudson. 
**  I  am,  Sir, 

"  Yours,  &c,  &c, 

"  J.  T.  Croucher. 
"  —  Norton,  Esq.** 

On  the  19th  of  January,  1857,  Croucher  executed  to 
Hudson  two  leases  of  the  houses  for  ninety-eight  years 
and  a  half,  from  Christmas,  1853. 

The  bill  averred  that,  in  fiirther  pursuance  of  the  agree- 
ment, and  on  the  faith  thereof,  and  on  the  fiuth  of  the 
said  leases,  and  in  particular  on  the  fiuth  of  the  said 
assurance  by  Croucher  that  he  would  grant  the  said 
leases,  the  plaintiff,  between  the  19th  of  January,  1857, 
and  the  2d  of  May,  1857,  advanced  to  Hudson  various 
sums  amounting  to  300/.  And  on  the  2d  of  May,  1857, 
Hudson  executed  and  handed  over  to  the  plaintiff  a  deed 
of  the  same  date,  which  purported  to  be  a  mortgage  of 
the  underlease  fix)m  Croucher  to  Hudson,  to  secure  300i, 
and  interest. 


statement. 
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In  August,  1857,  Hudson  left  England,  as  was  alleged,        1B6O. 
to  avoid  his  creditors,  and  was  now  out  of  the  jurisdiction 
of  the  Court. 

The  plaintiff  subsequently  ascertained  that,  in  August, 
1856,  Croucher  had  granted  to  Hudson  the  land  on 
which  the  houses  in  question  had  been  built,  including  all 
the  premises  in  the  lease  of  the  19th  of  January,  1856, 
which  lease  was  still  operative,  and  had  been  assigned  by 
Hudson  to  a  stranger. 

The  bill  alleged  that  the  plaintiff  lent  the  300Z.  to 
Hudson  on  the  faith  that  Croucher  could  and  would 
grant  to  Hudson  the  lease  of  the  ground  on  which  four 
houses  were  erected,  and  that  Hudson  could  and  would 
grant  to  the  plaintiff  a  valid  security  of  the  said  houses, 
for  all  the  residue  of  the  said  term  of  years,  by  means  of 
the  said  underlease. 

That,  before  the  leases  were  executed,  Croucher  was 
informed  by  Hudson,  and  also  by  Messrs.  Norton,  and 
well  knew,  that  the  plaintiff  was  about  to  lend  the  300/. 
on  the  security  of  the  said  leases,  and  that  he  would  not 
make  the  said  advance  without  the  assurance  of  Croucher 
was  obtained  that  he  would  grant  the  said  leases. 

The  bill  alleged  further,  that,  under  the  circumstances 
aforesaid,  the  plaintiff  was  induced  to  lend  the  said  300/. 
by  fraud,  misrepresentation,  and  concealment  on  the  part 
of  Croucher  and  Hudson.  That  Croucher  knew  that 
Hudson  was  desirous  of  obtaining  the  leases  of  the  19th 
of  January,  1857,  in  order  to  raise  money  upon  them, 
and,  as  owner  thereof,  was  about  to  obtain  a  loan 
on  the  security  of  the  said  lease,  and  that  Croucher 
uded  Hudson  in  misleading  and  deceiving  the  plaintiff, 
and  thereby  enabling  Hudson  to  obtain  the  plaintiff's 
money. 

Under  the   circumstances  aforesaid,  the   bill  charged 
that  Croucher  was  bound  to  make  good  the  sum  of  300/. 
with  interest,  and  to  pay  the  costs  of  the  suit. 
Evidence  was  adduced  on   the   part  of  Croucher,  to 


ArgtammU. 
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1800^       show  tliat  he  had  forgotten  the  existence  of  the  first 
lease,  and  had  inadvertently  granted  the  second. 

Mr.  MalinSf  and  Mr.  G.  L.  Russetty  for  the  plaintiff. — 
This  case  b  not  distinguishable  in  principle  fit>m  the  case 
c£  Burrawes  v.  Lock{a).  In  that  case,  the  plaintiff  was 
about  to  deal  with  one  Cartright,  and  applied  to  his 
trustee,  Lock,  who  was  the  person  best  qualified  to  ^ve 
the  required  information,  and  was  informed  by  Lock  that 
Cartright  was  entitled  to  2882.,  and  had  an  undoubted 
right  to  assign  that  sum — knovmig  that  Cartright  had  no 
right  to  make  such  assignment,  having  previously  agreed 
to  give  another  person  102.  per  cent,  out  of  the  fund. 
On  a  bill  filed  against  Lock,  who  allied  he  had  forgotten 
the  circumstance  of  the  first  grant,  the  Court  held  he 
was  bound  to  indemnify  the  plaintiff  (6).  It  was  impos- 
sible to  distinguish  the  two  cases. 

[^Partridge  v.  Usborne{c\  was  also  cited.] 

Mr.  W.  D.  Lewis  and  Mr.  Surrage^  for  the  defendant, 
Croucher. — It  was  proved  that  the  representation  com- 
plained of,  was  and  must  have  been  the  result  of  mistake, 
as  there  was  no  assignable  motive  for  the  defendant  to 
deceive  the  plaintiff.  If  no  case  of  fraud  or  gross  negli- 
gence was  proved,  the  plaintiff's  case  fiedled :  Evans  v. 
Bicknell{d).  In  that  case.  Lord  Eldon  said  •*  Where 
there  was  mere  negligence  (as  in  this  case),  though  it 
may  have  very  mischievous  consequences,  the  Court  has 
not  charged  the  party,  unless  it  has  been  so  gross  as  to 
amount  to  evidence  of  fraud ''(r). 

The  defendant  was  under  no  obligation  to  satisfy  the 
plaintiff:  there  was  no  fiduciary  relation  between  the  par- 
la)  10  Ves.  470.  {d)  6  Vcs.  174. 
>)  1U(L475.  (0  Ibid.  191. 
ic)  5  Kuft?.  U»5. 
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lies^  and  the  plaintiff^  if  he  wished  to  be  secure^  ought  to 
have  searched  the  Middlesex  Registry. 

Unless  fraud  was  proved,  which  it  clearly  was  not,  this 
was  really  a  bill  for  a  money  demand,  and  was  the  sub- 
ject of  an  action,  and,  as  such,  could  not  be  sustained 
in  this  Court:  Sainslmry  y.  Jones  {a)  \  Clifford  v. 
Brooke  (ft). 

[On  the  question  of  pleading,  Ellis  v.  Colman  (c),  was 
dted.] 


1S60. 


ArgumgnU 


The  Vice-Chancellor  : — 

This  bill  is  filed,  not  for  any  breach  of  contract,  but  in     Judgment. 
order  to  compel  the  defendant  Croucher  to  make  good  to 
the  plaintiff,  money  which,  by  the  suppressio  veri  and 
suffffegHo  falsi  of  Croucher,  the  plaintiff  was  induced  to 
lend  to  Hudson. 

It  is  shown  by  the  evidence  that  Croucher  knew  that 
the  object  of  Hudson,  in  applying  for  the  lease,  was  to 
obtain  a  loan  from  the  plaintiff. 

The  conduct  of  Croucher  in  affecting  to  grant  a  lease 
of  certain  houses,  which  he  knew  was  to  become  the 
plaintiff^s  security,  and  of  which  he  had  previously 
granted  a  lease,  which  he  must  have  known  was  still 
valid  and  effectual,  was  highly  improper.  He  says  that 
he  had  forgotten  the  former  demise,  and  was,  therefore, 
in  the  ftdl  belief  that  the  property  was  still  vested  in 
him.  But,  even  supposing  that  case  mad^  out  by  the 
evidence,  it  is  no  defence  to  this  suit.  It  was  clearly 
a  misrepresentation  on  his  part,  that  he  was  in  possession 
of  the  property,  and  he  must  be  held  to  have  known  that 
the  plaintiff  was  lending  his  money  upon  an  illusory 
grant 

This  case  is  within  the   recognised  doctrine  of  this 


(a)  2  Beav.  46*2;  s.  c.  on  ap- 
peal, 5  M.  &  C.  1. 


(b)  13  Ve8. 131. 

(c)  25  Beav.  6G2. 


4^ 
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CoarL,  aad  tbe  plaintiff  if  entitled  to  a  decide  againrt 
Cxvntiier.  is  the  tenxif  of  tiie  F«rayer  of  tlie  bill,  with 
fXMgUL  The  nKmey  mii«t  be  pud  within  ooe  month  after 
•cniocaf  the  decree. 


TkH!  <«<d«r  to 
CMB|MUi]r 


pmdthe 

Ube  IHjtttte  of 
limltiitiMM. 
The  orders 
lorftda^a 
tljB«  siidertlie 
<M(liMKtioaof 
the  19  k  90 
Vkt  e.  47, 
iHtbla  wbicli 
dalnumiuitbe 
preiMfwl,  are 
appUesble  to 
OMS  undtBt 
tiM  Winding- 
lip  AcU 

tii«rei«  no 

between  the 
ndminijitration 
iff  MMMHU  in 
tMUikraptcy 
nnd  under  Uie 
Windiuff-up 
Actn,  on  the 
qucfttifin  a*  t«i 
the  tftafuU;  of 
Uraitationif. 


Re  THE  WIXDING-UP  ACTS,  1M8.9,  AND  THE 
ROYAL  BANK  OF  AUSTRALIA:  Ex  Parte 
FOREST. 

1  HIS  was  a  motion  to  di^harge  an  order  of  Master  Rich- 
ards, made  on  behalf  of  Robert  Forest,  whochumed  to  be 
the  header  of  a  debenture  or  promiaaory  note  for  200iL, 
dated  the  19th  of  February,  1845,  payable  the  19th 
of  February,  1850,  signed  by  four  of  the  directors,  and 
countersigned  by  Thomas  Higgins,  the  secretary,  and  of 
three  coupons  of  the  same  date  for  5L  each,  and  payable 
respectiyely  on  the  19th  of  February,  1849,  the  19th  of 
August,  1849,  and  the  19th  of  February,  1850.  The 
interest  was  paid  up  to  the  19th  of  August,  1848. 

The  order  comphuned  of  was  that  the  claimant  was 
not  entitled  to  prove  as  a  creditor  against  the  assets  of 
the  company,  on  the  ground  that  the  claim  was  barred  by 
the  Statute  of  Limitations,  the  company  having  been 
ordered  to  be  wound  up  in  1850.  Very  large  sums  were 
collected  by  calls  from  the  shareholders,  and  large  sums 
paid  for  debts ;  and  the  affiurs  all  wound  up  except  on^ 
case.  Re  Drummond^  which  was  on  appeal ;  15iL  a  share 
had  been  repaid  to  the  contributories. 

In  February,   1858,   a   notice   was   published   under 
the   84th  section  of  the   19   &    20  Vic.  c.  47,  calling 
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on  all  claimants  to  come  in  within  a  limited  time 
and  prove  their  debts,  on  penalty  of  being  excluded, 
but  no  claim  was  made  by  these  creditors  under  such 
notice. 

Mr.  Forest,  in  his  affidavit,  stated  that  he  had  re- 
ceived this  debenture  in  1846,  four  years  before  it  was 
due. 


1S60. 
Be  Tub 

WiNDINO-UP 

Acts  of 

1S48-9,   AND 

THB  Royal 
Bank  of 

Australia  t 
JEx  parte 
Forest. 

Statement, 


Mr.  Greene  and  Mr.  Karslake,  for  the  motion. 

A  commission  in  bankruptcy  is  a  trust  for  the  benefit  Argument, 
of  all  the  creditors ;  and  it  is  admitted  that  the  Statute  of 
Limitations  does  not  operate  agidnst  a  trust :  Ex  parte  Ross 
and  Hooper^a),  As  soon  as  a  debt  was  proved  under 
a  commission,  the  Statute  ceased  to  affect  it :  Ex  parte 
Healey{b\  But  the  analogy  between  a  commission  in 
bankruptcy,  and  proceedings  under  the  Winding-up  Acts 
was  complete,  for  the  claims  were  to  be  proved  exactly  as 
in  cases  of  bankruptcy :  11  &  12  Vict.  c.  45,  section  74(c). 

On  the  same  principle,  the  winding-up  order  creates  a 
trust  in  the  official  manager  for  the  benefit  of  all  the 
creditors.  In  Wryghie^s  case  (<f),  the  debt  accrued  on  the 
24th  of  November,  1845.  On  the  12th  of  February  the 
claim  was  carried  in,  and  the  18th  of  December,  1851, 
being  appointed  for  the  proof  of  the  claims,  and  Mr. 
Wryghte  not  appearing,  the  Master  disallowed  the 
daim;  but  that  order  was  reversed  on  appeal  by  the  Vice- 
Chancellor.     At  that  time,  six  clear  years  had  elapsed. 


(a)  2  GL  &  J.  46 ;  on  appeal, 
Dad.  330. 

(d)  1  Deac.  &  C.  361—9. 

(c)  *'  And  be  it  enacted  that  the 
cmiitora  of  the  company,  making 
proof  of  their  respective  debts  or 
demands  before  the  Master  of  the 
Bolls,  make  proof  thereof  by  de- 
position or  aiBdavit,  in  the  same 
manner  in  all  respects  as  debts 


are  now  allowed  to  be  proved  in 
bankmptcy:  provided,  neverthe- 
less, that  it  shall  be  lawful  for  the 
Master  to  allow  or  direct  the 
proof  of  such  debts  or  demands, 
or  any  of  them,  to  be  made  by  the 
official  manager  or  by  the  credi- 
tors, in  such  other  form  or  manner 
as  he  shall  think  fit." 
(d)  2  De  G.  &  8.  244. 
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Re  Thb 
Winding-up 

Acts  of 
1848-9,  AND 
THE  Royal 

Bank  of 
Australia  : 

Bx  parte 

FORSST. 

Argument, 


Judgment, 


and  the  only  thing  to  take  the  case  out  of  the  Statute 
was  the  proceeding  under  the  Winding-up  Act  [The 
Vice-Chancellor  : — You  must  show  that  the  assets 
are  impressed  with  a  trust  for  your  benefit.]  So  long 
as  the  manager  is  in  possession  of  assets^  he  holds  them 
for  the  benefit  of  the  creditors.  Whatever  doubt  there 
might  be  under  the  former  Acts,  the  84th  section  of 
the  Act  of  1856  (a),  empowered  the  Court,  pending  a 
winding-up,  to  restrain  proceedings  against  a  company 
— thus  completing  the  analogy  between  winding-up  and 
bankruptcy.  In  Re  Dover  and  Deal  Railway  Company {b\ 
it  was  held  that  the  Court  had  no  jurisdiction  to  restrain 
creditors  of  a  Joint  Stock  Company  from  suing  the  mem- 
bers, pending  the  winding-up ;  but  now,  that  the  Court 
was  vested  with  power  to  stay  proceedings  at  law,  it  fol- 
lowed as  a  necessary  consequence,  that  the  creditors  were 
entitled  to  require  the  ofiicial  manager  to  look  after  their 
interests,  and  to  be  their  trustee.  If  so,  the  Statute 
of  Limitations  would  not  apply. 

Mr.  Malim  and  Mr.  Roxburgh  appeared  for  the  ofiicial 
manager,  but  were  not  heard. 

The  Vice-Chancellor  : — 

This  creditor's  right  against  the  company  accrued  in 
February,  1850,  now  nearly  ten  years  ago;  and  within  a 
few  months  after  the  debt  became  due,  an  order  was  made 


(a)  19  &  20  Vict.  c.  47,  sect. 
Ixxxiv. :  "  The  Court  may  at  any 
time  lifter  the  presentation  of  a  pe- 
tition for  winding'  up  a  company, 
and  either  before  or  after  making 
an  order  for  winding*  up  the  same, 
upon  the  application  by  motion  of 
any  creditor  or  contributory  of 
such  company,  restrain  further 
proceedings  in  any  action  or  suit 
against  the  company,  or  appoint 


a  receiver  of  the  estate  and  effects 
of  the  company.  It  may  also, 
by  notice  or  advertisement,  re- 
quire all  creditors  to  present  and 
prove  their  claims  within  a  certain 
time,  or  be  precluded  from  the 
benefit  of  any  distribution  which 
may  be  made  before  such  claim  is 
proved." 
{h)  17  Sim.  18. 
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to  wind  up  the  company.     Advertisements  for  creditors        J[?^ 
were   published  immediately   afterwards,   in    the    form       BcThb 
which  is  prescribed  in  the  Winding-up  Act  of  1848.  That      acts  op 
Act  unfortunately  does  not  limit  any  time  within  which    thb" Royal 
a  claimant  must  prove  his  debt.     But,  though  no  time  is      Bank  op 
fixed  in  the  form,  the  whole  scope  and  object  of  the  Act      £x  parte 

is  to  do  justice  between  the  contributories  and  the  creditors         

of  the  company  as  speedily  as  possible.  Judgment. 

It  has  been  contended  that  the  official  manager  is  a 
trustee  of  the  assets  for  the  benefit  of  all  the  creditors, 
and  that,  therefore,  the  lapse  of  more  than  six  years 
between  the  accruing  of  the  debt  and  the  demand  for 
payment,  is  no  bar  to  the  claim,  which,  it  is  said,  is  that 
of  a  cestui  que  trust  against  a  trustee ;  and  to  support  this 
view,  reference  has  been  made  to  cases  in  bankruptcy, 
where  Lord  Eldon  and  other  judges  treated  the  official 
assignee,  so  far  as  he  was  possessed  of  assets,  as  a  trustee, 
80  as  to  prevent  the  operation  of  the  Statute  of  Limita- 
tions. 

But  it  has  never  been  decided  that  there  is  any  analogy 
between  the  official  manager  under  the  Winding-up  Acts 
and  the  assignee  in  bankruptcy.  On  the  contrary,  it  is 
against  the  whole  scope  and  policy  of  the  Winding-up 
Acts,  that  the  assets  which  should  come  to  the  hands  of 
the  official  manager  should  be  dealt  with  on  the  footing 
of  that  trusteeship  which  has  been  recognised  in  the 
official  assignee  in  bankruptcy.  The  assets  which  come 
to  the  hands  of  the  official  manager,  are  produced  by 
calls  on  the  contributories,  and  do  not  exist  till  the  call  is 
paid.  It  is  impossible  to  read  the  Winding-up  Acts  with- 
out seeing  that  the  intention  was  that  the  proceeding 
called  winding-up  should  be  conducted  with  all  reason- 
able expedition,  that  the  debts  and  liabilities  should 
be  ascertained  as  soon  as  possible,  and  that  then  the 
o£Bcial  manager  should  be  put  in  possession  of  assets,  in 
the  shape  of  payments  on  the  calls  ordered  by  the  Court. 
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WiNDINO-UP 

Acts  op 
1848-9,  AND 
THE  Royal 

Bank  op 
Australia  : 

Ex  parte 

FO&BST. 

Judgment, 


There  is,  in  fact^  no  trust  contemplated  by  the  Act, 
as  in  bankruptcy^  where  the  assets  are  in  the  first 
instance  vested  in  the  official  assignee  upon  trust  for 
an  unascertained  body  of  creditors.  It  follows,  there- 
fore,  that  the  order  to  wind  up  a  company  does  not 
suspend  the  operation  of  the  Statute  of  Limitations.  The 
present  claim,  therefore,  must  fisdl.  But,  moreover,  this 
creditor  might  have  just  as  easily  come  forward  ten 
years  ago  as  now,  and,  independently  of  the  Statute,  has 
been  guilty  of  such  laches  as,  in  the  view  of  a  Court  of 
equity,  to  disentitle  him  to  the  relief  he  seeks. 

But  there  is  also  another  objection.  The  Act  of 
1856  was  designed  to  supply  an  omission  in  the  original 
Act,  by  enabling  the  Master,  by  advertisement,  to  fix 
a  time  within  which  the  creditor  must  come  in  and 
prove  his  debt,  or  lose  the  benefit  of  the  winding-up 
order.  This  Act,  which  applies  to  all  winding-np 
proceedings,  does  not  in  terms  specify  the  time,  but 
gives  to  the  Master  the  power  of  doing  so ;  and,  under 
the  authority  of  the  Act,  Master  Richards,  in  February, 
1858,  issued  advertisements  specifying  the  time  within 
which  all  the  creditors  must  prove  their  debts.  This 
creditor  neglect^  to  comply  with  that  requisition,  and 
cannot  now  be  regarded  as  a  creditor  of  the  company. 
The  motion  must,  therefore,  be  refused  with  costs. 
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IN  THE  MATTER  OF  THE  GLOUCESTER, 
ABERYSTWITH,  AND  CENTRAL  WALES 
RAILWAY  COMPANY,  AND  THE  WINDING- 
UP  ACTS. 

XN  this  case  the  official  manager  of  the  company  moved  Where  solid- 
to  discharge  an  order  of  Master  Tinney,  dated  the  8th  of  stock  Coin-'* 
August,  1859,  whereby  the  bill  of  costs  of  Messrs.  Hill  1^^;^^^^ 
&  Eveiill,  the  former  solicitors  of    the  company,  was  up,  delivered 

^,  t      m     -        iLM-  A  •  •!  '^P  documents 

referred  to  the  Taxmg  Master  tor  taxation^  without  pre-  to  the  official 
judice  to  any  question  as  to  the  application  of  the  Statute  Sb'i^m"^^ 

of  Limitations.  taking  that 

they  should  be 
The  bill  of  costs  which  had  been  referred  was  for  ser-  paid  out  of  the 

vices  rendered  in  1845-6-7.     On  the  4th  of  May,  1849,  an  S^  haS£  ^ 

order  was  made  to  wind  up  the  company.     In  October,  *?^  allowed 

^ ,  r-      ^  '   jiing  years  to 

1849,   a  claim  was  carried  into  the  Master's  office  by  elapse  before 

Messrs.  Hill  &  Everill  against  the  company.      In  No-  theip\iU^(the 

vember,  1849,  the  official  manager  requiring  the  deeds  ^"^^S^*" 

and  documents  in  the  hands  of  Messrs.  Hill  &  Everill,  «nta  then  had 

,.,,  I'jT  •  1  .1  t       ^^  funds  in 

on  which  they  ciauned  a  lien,  m  order  to  wmd  up  the  his  hands)— 

company,  gave  an  undertaking  in  writing  to  the  effisct  Sa/ttiTcia^ 
that,  in  consideration  of  Messrs.  Hill  &  Everill  deliver-  was  not  barred 

by  the  statute 

ing  up  the  deeds  and  documents,  the  amount  of  their  of  Limitations. 

bill,  when  taxed,  to  the  extent  of  5000/1,  should  be  paid  after  such'^' 

out  of  the  first  funds  that  should  come  to  his  hands.    This  f ^f T;  ^* 

solicitors  were 

arrangement  was  sanctioned  by  the  Master.  entitled  to 

^^  have  a  caH 

In  July,  1859,   Messrs.  Hill  &  Everill  sent  in  their  madeto  satisfy 
cUdm  to  an  amount  exceeding  5000t  against  the  assets  of  ^^^gre!^  ' 
the  company.     In  the  course  of  the  year  1859  the  official 
manager  received  the  sum  of  3000/.  assets  of  the  com- 
IJany. 

On  the  8th  of  August,  1859,  Master  Tinney  made  the 
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I860.        order  for  taxation,  which  was   now  sought  to  be  dis- 

iN  THE       charged. 
Matter  op 

THE 

^^AbbryIt^       Mr.  Malins  and  Mr.  Hetheringtouy  for  the  motion. 
WITH  AND        By  the  58th  section  of  the  Winding-up  Act  (1848),  it 
Wales  Rail-  was  expressly  provided  that  nothing  in  the  Act  contained 
paVy,  and    should  alter  or  affect  the  rights  of  creditors  against  the 
THE         company,  nor  the  rights  of  the  company  against  contribu- 
AcTs.        tories  or  other  persons. 
Argument.         ^^  ^^  case,  no  bill  was  delivered  until  twelve  years 
after  the  alleged  debt  was  incurred,  but  when  it  was 
delivered,  the  rights  of  the  creditor  and  of  the  company 
were  the  same  exactly  as  if  no  winding-up  order  had  been 
made.    It  was  quite  clear  that  the  pendency  of  a  winding- 
up  order  did  not  deter  the  creditors  from  proceeding  for  the 
recovery  of  their  debts:  Re  The  India   and  AustraKan 
Steam  Packet  Company {cL)y  and  Re  The  Dover  and  Deal 
Railway  Company  (h) ;  but  if  so,  it  seemed  to  follow  that  it 
could  not  suspend  the  operation  of  the  Statute  of  Limita- 
tions (c).     The   right  of  these  creditors,  therefore,  was, 
after  delivery  of  a  signed  bill,  at  any  time  within  six 
years,  to  proceed  against  the  contributories,  or  if  there 
were  assets  in  the  hands  of  the  official  assignee,  against 
those  assets. 

But  it  was  said  that  the  official  manager  had  given  an 
undertaking  to  satisfy  the  claim ;  but  the  Statute  was  in 
full  force  against  the  undertaking,  which,  if  it  created  any 
liability,  was  only  a  simple  contract  debt.  It  was,  more- 
over, perfectly  consistent  with  this  undertaking,  that 
Messrs.  Hill  &  Everill  should  have  pursued  their  reme- 
dies against  the  members  of  the  company. 


Mr.  Bacon  and  Mr.  W.  H.  Terrell  appeared  for  Messrs. 
Hill  &  EveriU. 

(a)  17  Sim.  15.      (b)  Ibid.  18.      (c)  See  Forest's  ease,  antk,  p.  42. 
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The  Vice-Chancellor  : —  i860. 

The  solicitors  of  a  Joint  Stock  Company,  at  and  before       ^^  "^^^ 

^     ^  Matter  o> 

the  date   of  the  winding-up  order,  had  a  considerable         thb 

demand  against  the   company.      After  the  order  was     ^bekyst^ 
made,  they  carried  in  their  claim  as  creditors  of  the  com^     "^kvt  ^^h 
pany,  and  shortly  afterwards,  at  the  request  of  the  oflBcial  Walbs  Raiit. 
manager,  they  delivered  up  the  books  and  documents    pant,  and 
relating  to  the  affairs  of  the  company,  which  were  in  '^uj^f  "o-up 
their  possession,  and  on  which  they  had  a  lien  for  their        Acts. 
bill  of  costs,  on  that  gentleman  giving  them  an  undertak-     Judgment* 
ing  to  pay  their  bill,  when  taxed,  out  of  the  first  ftinds 
that  should  come  into  his  hands.     On  the  faith  of  this 
obligation,  they  surrendered  to  the  official  manager  the 
books  and  documents,  without  which,  it  would  be  impos- 
sible effectually  to  proceed  with  the  winding-up.     This 
arrangement  was  moreover  sanctioned  by  the  Master. 

The  effect  of  this  arrangement  was  to  turn  the  legal 
right  of  action,  which  the  solicitors  then  had  against  the 
company,  into  a  right  to  enforce  payment  of  their  bill  of 
costs  by  the  official  mtoager,  on  his  undertaking.  But, 
while  the  winding-up  is  proceeding,  by  means  of  the 
documents  obtained  under  this  arrangement,  how  can  it 
be  said  that  the  Statute  of  Limitations  is  an  answer  to 
the  claim  P  The  Statute  can  have  no  application  to  a  case 
of  this  kind.  After  what  has  taken  place,  it  is  not  com«- 
petent  for  the  official  manager  to  contend,  that,  because 
he  has  been  unable  for  nine  years  to  obtain  money  to 
satisfy  the  solicitors^  claim,  they  are  not  to  be  paid  at  all. 
The  injustice  of  making  use  of  the  Statute  to  defeat  a 
cbdm  under  the  Winding-up  Act,  is  shown  by  the  facts 
of  the  present  case. 

The  solicitors  were  to  be  paid  out  of  the  first  monies 
that  should  reach  the  hands  of  the  official  manager. 
After  the  winding-up  has  been  going  on  for  three  years, 
the  official  manager  obtains  an  order  which  was  to  put 
him  in  possession  of  40,000/.     On  appeal,  this  order  was 

VOL.   II.  E 
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1859.        discharged,  and  the  official  manager  was  left  to  obtain 

In  thb       the  money  in  some  other  way.     But  can  the  difficulty 

^^HB  ^'    which  the  official  manager  experienced,  and  the  time  that 

Gloucester,  ^vag  consmned  in  obtaining  these  conflicting  decisions,  be 

WITH  AND     allowed  to  defeat  the  solicitors'  claim,  which  is  founded 

Wales  Rail-  ^^  ^^^  undertaking  of  the  official  manager?     It  is  only 

Z^J^  ^!f "    recently  that  the  official  manager  has  obtained  any  funds 

*An  Xj  AND  *^ 

THE         available  for  the  performance  of  his  undertaking:  to  pay 

WiNDINO-UP    ,, .     J   , 
Acts.         this  debt. 

Judgment.  I  am  of  opinion,  therefore,  that  the  solicitors  are 
entitled  to  be  paid  their  demand,  and  that  the  Master's 
order,  except  as  to  the  reservation  of  the  Statute  as  a  de- 
fence, is  right.  The  bill,  however,  must  be  taxed.  But 
there  ought  to  be  some  qualification  of  the  order.  Under 
the  Winding-up  Acts,  the  Court  has  power  to  direct  calls 
to  be  made,  but  that  is  a  power  the  Court  may  hesitate  to 
exercise,  after  nine  years'  proceedings  under  the  Statute 
have  produced  no  benefit  to  creditor  or  shareholders.  If 
the  solicitors  have  allowed  nine  years  to  elapse,  they  must 
not  expect  the  Court,  as  a  matter  of  course,  to  recognise 
their  claim  to  have  a  call  made  expressly  for  payment  of 
their  demand. 

The  order  must  be,  to  tax  Messrs.  Hill  &  Everill's  bill 
of  costs,  and  the  amount  found  due  to  them  for  costs, 
charges  and  expenses  to  be  paid  by  the  official  manager, 
out  of  the  ftinds  that  should  come  to  his  hands ;  without 
prejudice  to  the  question  whether  Messrs.  Hill  &  EveriU 
are  entitled  to  have  any  call  made  for  payment  of  the 
amount  which,  on  taxation,  may  be  found  due,  and  also 
without  prejudice  to  the  question  how  the  costs  of  taxa- 
tion are  to  be  borne. 
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1869. 
MURRELL  V.  GOODYEAR.  D^TmiL 

Under  the  wiU  of  Robert  Alpe,  Mary  EUzabeth  his  not^t  ubS^^ 
granddaughter^  the  wife  of  Thomas  Roper,  was  absolutely  touseinforma- 
entitled  to  a  legacy  of  1200/.,  which  was  paid  to  John  from  the 
Alpe  and  Thomas  Butterworth  in  trust  for  her.  Waownadvan- 

By  indenture  of  lease  and  release,  1831,  certain  free-  tage»adverteiy 

•^  ,  ,  to  the  vendor. 

hold  and  copyhold  lands  and  hereditaments  at  Finchley,  in  Therefore, 

Middlesex,  were  conveyed  and  surrendered  to  the  use  of  chaser,  having 

Charles  Friend,  his  heirs  and  assigns,  and  unto  the  said  JhaT^^ 

Charles  Friend  and  his  heirs,  accordin^^  to  the  custom  of  concurrence  of 

.  the  heir 

the  manor.      And  by  an  indenture,  dated  the  16th  of  was  required  to 

December,  1831,  between  Charles  Friend  of  the  first  part,  SSf^e*^ 

Frances  Friend  the  wife  of  the  said  Charles  Friend,  and  notice  to 

.  ...  rescind  the 

WiUiam  Thomas  Roper,  and  Mary  Elizabeth,  his  wife,  of  contract  and 
the  second  part,  and  the  said  John  Alpe  and  Thomas  But-  interest  of  the 
terworth  of  the  third  part,  the  said  freehold  and  copyhold  S^^®^'^ 
estate  and  hereditaments  were  respectively  conveyed  and  «p«cific  per- 

,  formance  of 

covenanted  to  be  surrendered  unto  the  said  John  Alpe  the  contract 
and  Thomas  Butterworth,  their  executors,  administrators,  ailowS^himto 
and  aasigns,  from  the  day  of  the  date  thereof,  for  the  term  ^'^^  ^? 
of  1000  years,  by  way  of  mortgage  for  securing  to  them  sum  hepiadto 
the  repayment  of  the  said  sum  of  1200/1,  the  said  trust 
monies  advanced  and  lent  to  Charles  Friend  by  the  said 
John  Alpe  and  Thomas  Butterworth  as  such  trustees. 

The  said  Charles  Friend  was  adjudicated  bankrupt  in 
July,  1833,  and  J.  Alpe,  and  T.  Butterworth,  with  the 
consent  of  Frances  Friend,  W,  T.  Roper,  and  Mary 
Elizabeth  his  wife,  obtained  the  usual  order  in  bank- 
mptcy  for  the  sale  of  the  mortgaged  hereditaments  by 
public  auction,  and  having  obtained  leave  to  bid,  pur- 
chased the  freehold  and  copyhold  hereditaments  for  1020/. 
out  of  the  legacy  of  1200/. 

£  2 
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By  indentures  dated  the  16th  and  17th  of  October, 
1835,  between  T,  M.  Fonblanque,  Esq.  of  the  first  part, 
John  Alpe  and  Thomas  Butterworth  of  the  second  part, 

B.  Butterworth  and  P.  T.  Abbott  of  the  third  part, 
Frances  Friend,  W.  T.  Roper,  and  Mary  Elizabeth  his 
wife  of  the  fourth  part,  W.  G.  Bell  of  the  fifth  part,  J. 

C.  Staple  of  the  sixth  part,  and  G.  Alpe  and  C.  Biggs  of 

the  seventh  part,  the  said  hereditaments  were  respectively 

conveyed  and  covenanted  to  be  surrendered  to  the  said 

J.  Alpe  and  C.  Biggs  (the  latter  as  trustee  on  behali 

of  Frances  Friend,  W.  T.  Roper,  and  Mary  Elizabeth  his 

wife),  as  to  the  freeholds,  to  the  only  use  of  the  said  J. 

Alpe,  and  C.  Biggs,  their  heirs  and  assigns  for  ever,  and 

as  to  the  copyholds,  to  the  use  of  the  said  J.  Alpe  and 

C.  Biggs,  their  heirs  and  assigns  for  ever,  at  the  will  of 

the  lord,  according  to  the  custom  of  the  said  manor;  but, 

nevertheless,  as  to  the  freeholds  and  copyholds,  upon  such 

or  like  trusts,  and  for  such  or  the  like  ends,  intents,  and 

purposes,  as  in  and  by  the  said  will  of  the  said  testator, 

Robert  Alpe,were  expressed,  declared,  and  contained  of  and 

concerning  the  said  1200/.  thereby  bequeathed  on  trust  as 

aforesaid,  or  such  of  them  as  were  then  subsisting  and 

capable  of  taking  effect,  or  as  near  thereto  as  the  different 

natures  of  such  respective  properties  would  admit  of,  it  being 

the  intent  and  meaning  of  the  same  parties  thereto,  that 

the    said  freehold  and  copyhold  hereditaments    should 

stand  in  the  place  of  the  said  1020/.,  part  of  the  capital 

sum    of   1200/.,   which  had   been    applied  in   purchase 

thereof  as  aforesaid,  and  should  be  considered  and  taken 

as  personal  estate  accordingly.     And  that  the  rents  and 

profits  of  the  said  hereditaments  and  premises  should  be 

payable,  and  be  paid  and  applied  in  like  manner  as  the 

interest,  dividends,  and  annual  produce  of  the  said  sum  of 

1020/.  would  have  been  applicable  and  applied  in  case  the 

same  had  continued  in  money,  or  invested  on  personal 

security. 
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At  a  Court  Baron  or  Customary  Court  of  the  Manor 
of  Finchley,  held  on  the  25th  of  April,  1836,  the  said 
copyhold  hereditaments  were  surrendered  to  the  use  of 
the  said  John  Alpe  and  C.  Biggs,  their  heirs  and  assigns, 
according  to  the  custom  of  the  said  manor. 

The  sidd  John  Alpe  died,  leaving  C.  Biggs  him  sur- 
viving. 

By  an  indenture,  dated  the  24th  of  March,  1843,  be- 
tween Frances  Friend  of  the  first  part,  William  Thomas 
Roper,  and  Mary  Elizabeth  his  wife,  of  the  second  part, 
and  William  James  Norton,  of  the  third  part,  which  was 
duly  acknowledged  under  the  Fines  and  Recoveries  Act, 
m  consideration  of  292/.  2^.  lOrf.  due  from  W.  T.  Roper 
to  the  said  W.  J.  Norton,  and  of  150Z.  then  advanced  by 
the  sud  Norton  to  the  said  Frances  Friend,  William 
Thomas  Roper,  and  Mary  Elizabeth,  his  wife,  the  lands, 
&C.  purchased  (described  by  the  parcels),  situated  at 
Finchley,  were  granted  and  conveyed,  as  to  the  freehold 
parts  thereof,  unto  and  to  the  use  of  the  said  Norton,  his 
heirs  and  assigns  for  ever,  and  as  to  the  copyhold  parts, 
to  the  said  Norton,  his  heirs  and  assigns  for  ever,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor  of 
which  the  same  were  holden ;  but  upon  trust  that  he,  the 
said  Norton,  his  heirs  or  assigns,  should  receive  and  take 
the  rents,  issues,  and  profits  of  the  said  freehold  and  copy- 
hold hereditaments  and  premises  thereby  granted,  released, 
and  covenanted  to  be  surrendered  respectively,  or  intended 
80  to  be,  as  the  same  should  from  time  to  time  become 
due ;  and  thereout,  in  the  first  place,  deduct  all  costs,  &c. 
&c,  in  recovering  the  said  rents  and  executing  the  said 
trusts ;  and,  in  the  next  place,  to  retain  and  apply  all  the 
residue  of  the  said  rents,  &c.,  to  and  for  the  proper  use 
and  benefit  of  himself,  the  said  Norton,  his  executors, 
administrators,  or  assigns,  towards  liquidation  of  the  said 
mm  of  292/.  2«.  lOd.,  with  interest,  or  of  so  much  as  shall 
be  due,  with  interest  at  51.  per  cent,  to  be  computed 
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MURRBLL 

V. 

GOODTBAS. 

Statement, 


fix>m  the  date  of  the  Bidd  indenture  up  to  the  time  of  re- 
payment ;  and  also  in  liquidation  of  all  sums  which  the 
said  Norton  might  pay  to  keep  on  foot  the  policy  of  assu- 
rance thereinafter  assigned^  with  interest  as  aforesidd,  until 
by  the  means  aforesaid,  or  otherwise,  the  whole  of  the 
said  292/.  2s.  lOd.,  interest  and  costs,  had  been  fully  paid; 
and  after  payment  and  full  satisfaction  thereof,  upon  trust 
that  he,  the  said  Norton,  his  heirs  or  assigns,  should,  upon 
the  request  and  at  the  expense  of  the  said  Frances 
Friend,  W.  T.  Roper,  and  Mary  Elizabeth,  his  wife,  re- 
convey  and  reassign  the  said  freehold  and  copyhold  heredi- 
taments and  premises  unto  the  said  F.  Friend,  W.  T. 
Roper,  and  Mary  Elizabeth,  his  wife,  and  the  heirs  or 
assigns  of  the  said  Mary  Elizabeth,  according  to  their 
respective  estates  and  interests  therein ;  and  for  the  con- 
siderations aforesaid,  the  said  Roper  assigned  unto  the 
said  W.  J.  Norton,  his  executors,  &c.,  a  certain  policy  of 
assurance,  dated  the  21st  of  March,  1843,  in  the  Britannia 
Life  Assurance  Company. 

On  the  4th  of  December,  1850,  W.  T.  Roper  filed  his 
petition  in  the  Insolvent  Debtors  Court,  under  the  protec- 
tion statutes,  and  in  his  schedule  stated  his  interest  in  the 
sidd  land  was  as  follows : — 

"  Under  the  will  of  my  wife's  grandfather,  Mr.  John 
Alpe,  my  wife  is  entitled  at  the  death  of  her  mother,  now 
seventy-four  years  of  age,  to  thirteen  acres  of  freehold, 
and  one  acre  of  copyhold  land,  situated  at  Finchley 
Common,  Finchley,  Middlesex,  and  known  as  Moss  HalL 
The  said  land  is  composed  of  arable  and  pasture  land. 
In  the  month  of  March,  1848,  I  mortgaged  my  interest 
therein  to  Mr.  William  Norton,  of  New  Street,  Bishops- 
gate,  to  secure  to  him  the  repayment  of  the  sum  of 
292/.  2s.  lOd.y  lent  by  him  to  me.  My  wife's  mother  joined 
In  the  mortgage,  and  Mr.  Norton  has  since  that  period 
reoeived  the  annual  rent  thereof,  402.,  which  wiU  go  in 
reduction  of  principal  and  interest,  and  the  j^yment  of 
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the  premium  on  the  policy  of  assurance  for  300/.,  which  I 
effected  on  my  life  as  a  collateral  securty,  I  consider 
the  said  property  worth  20002.  at  least  beyond  the  charge 
thereon." 

On  the  25th  of  January,  1851,  the  plaintiff,  H.  E. 
Murrell,  was  appointed  assignee  of  the  estate  of  Roper, 
under  the  insolvency,  and  having  accepted  the  trust,  the 
Commissioner,  by  his  certificate,  dated  the  25th  of  January, 
1851,  ratified  the  appointment,  Samuel  Sturgis  being 
appointed  provisional  assignee. 

On  the  15th  of  February,  1851,  a  final  order  was  made, 
and  all  the  estate  of  Roper  was  vested  in  the  plaintiff  and 
Sturgis  as  provisional  assignee. 

By  an  indenture,  dated  the  4th  of  February,  1854, 
between  W.  T.  Roper,  and  Mary  Elizabeth,  his  wife,  of  the 
one  part,  and  John  Clements  of  the  other  part,  W.  T. 
Roper  and  Mary  Elizabeth,  his  wife,  jointly  and  severally 
agreed  that  they  would,  when  requested,  execute  a  valid 
mortgage,  to  be  acknowledged  by  M.  E.  Roper,  if 
necessary,  of  all  the  money,  lands,  &c,  to  which  Roper  was 
entitled  in  his  own  right,  or  that  of  his  wife  or  which  she, 
the  s^d  M.  E.Roper,  might  have  in  her  own  right  under 
the  will  of  Thomas  Alpe,  as  devisee,  to  secure  the  sum 
of  ISOL  and  interest.  The  deed  was  never  acknowledged 
by  Mrs.  Roper,  or  registered;  no  such  mortgage  deed 
was,  in  &ct,  ever  executed. 

Mrs.  Roper  died  on  the  29th  of  March,  1855,  and  letters 
of  administration  to  her  estate  were  granted  on  the  26th 
of  September,  1856,  to  her  husband.  William  James 
Norton  died  on  the  20th  of  August,  1855,  having  by  his 
will  devised  all  his  mortgage  and  trust  estates  to  his  son, 
W.  H.  Norton. 

The  whole  of  the  2922.  2s.  lOd.  having  been  paid  out 
of  the  rents  and  profits  of  the  estate,  the  plaintifi 
applied  to  Norton  to  convey  the  estate  and  pay  the  balance 
to  him  and  Sturgis,  the  provisional  assignee,  which  the 
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latter  was  wiUing  to  do,  but  had  received  notice  fix>m 
Clements,  dated  the  4th  of  February,  1854,  claiming  to 
have  a  conveyance  of  the  said  land,  and  payment  of  the 
said  balance.  The  creditors  of  Roper  thereupon  authorised 
the  assignees  to  file  a  bill,  but»Sturgis  refiising  to  join, 
the  plaintifi*  alone  filed  his  bill  on  the  11th  of  June  in  this 
court. 

On  the  19th  of  March  the  cause  came  on  before  the 
Master  of  the  Rolls,  who  decreed  that  Clements  was  not 
entitled,  but  that  the  assignees  of  Roper  were  entitled  to 
a  conveyance  of  the  premises,  &c.,  and  directed  Clements 
to  pay  the  costs  of  the  suit 

In  pursuance  of  the  decree,  by  an  indenture  dated  the 
14th  of  June,  1858,  C.  Biggs  and  W.  H.  Norton  con- 
veyed  to  the  plidntiff  and  Sturgis,  and  their  heirs,  all  such 
and  so  many  and  such  part  or  parts  of  the  said  messuage 
or  tenement,  pieces  or  parcels  of  land,  and  hereditaments 
called  Moss  HaU,  in  the  said  parish  of  Finchley,  in  the 
county  of  Middlesex,  in  the  indenture  of  the  24th  of  March, 
1843,  comprised  and  freed  from  the  stud  mortgage,  unto 
the  plaintifi*  and  Sturgis,  their  heirs  and  assigns. 

By  an  order,  dated  the  12th  of  July,  1858,  made  by  the 
Conmiissioner  of  the  Court  for  the  Relief  of  Insolvent 
Debtors,  acting  in  the  matter  of  Thomas  Roper,  an  insol- 
vent debtor,  the  plaintifl*  was  directed  to  sell  the  Moss 
Hall  estate  mentioned  in  Roper's  schedule,  &c.,  the 
plaintifi*  being  at  liberty  to  apjwint  Mr.  Roberts  the 
auctioneer. 

On  the  26th  of  August,  1848,  the  plaintifl*  caused  the 
Moss  Hall  estate  to  be  put  up  for  sale  by  Mr,  Roberts, 
under  certain  particulars  and  conditions. 

The  5th  condition  was  as  follows : — 

"  In  the  year  1843,  the  property  stood  limited  to  trus- 
tees in  fee,  in  trust  for  Frances  Friend  for  life,  for  her 
separate  use,  without  power  of  anticipation,  and  after  her 
decease,  in  trust  for  her  daughter  and  only  child,  Mary 
Elizabeth,  then  the  wife  of  William  Thomas  Roper.     By 
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indenture  of  the  24th  of  March,  1843,  Frances  Friend, 
and  William  Thomas  Roper,  and  his  wife,  mortgaged  the 
property,  and  150£,  part  of  the  mortgage  money,  was 
paid  to  them  on  their  joint  receipt,  in  consideration  whereof, 
Frances  Friend  assigned  her  life  estate,  assmning  to  act 
as  if  sole  and  unmarried.  The  fact  was,  that  her  hus- 
band, Charles  Friend,  had  some  time  prior  to  1843  left 
this  country  for  America  (being  at  the  time  of  his  de- 
parture about  sixty  years  of  age),  and  was  not  afterwards, 
and  has  never  since  been  heard  of.  Frances  Friend  died 
on  the  7th  day  of  January,  1853,  at  the  age  of  seventy- 
one  years,  without  having  been  again  married.  The 
purchaser  shall  not  require  any  evidence  to  the  fact  or 
date  of  Charles  Friend's  death,  nor  make  any  objection  or 
requisition  founded  on  the  mortgage  by  Frances  Friend 
of  her  age,  estate,  on  the  ground  that  she  was  then  mar- 
ried, but  shall  assume  that  such  mortgage  was  valid." 

The  6th  condition : — 

"  The  property  is  derived  through  William  Thomas 
Roper,  as  administrator  of  his  wife,  Mary  Elizabeth. 
The  purchaser  shall  not  be  entitled  to  call  for  any 
further  evidence  that  she  was  the  only  child  of  Frances 
Friend,  than  the  recital  to  that  effect  in  the  inden- 
tures of  the  16th  and  17th  of  October,  1835;  and  the 
presumption  afforded  by  the  age  of  Frances  Friend 
at  that  time,  verified  (if  required)  by  the  production  of 
her  baptismal  and  burial  certificates  (at  the  purchaser's  ex- 
pense); and  such  evidence  shall  be  taken  as  conclu- 
sive." 

The  10th  condition  contained,  inter  alia,  the  follow- 
ing:— 

"  The  vendors  are  assignees  of  Mr.  W.  T.  Roper,  and 
no  purchaser  shall  be  entitled  to  any  other  covenant  than 
several  covenants  by  the  vendors  or  conveying  parties, 
that  they  have  not  encumbered  the  property." 

The  defendant,  Goodyear,  bid  for  the  property  at  the 
sale,  which  was  knocked  down  to  him  at  1400/.     He  paid 
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140L  deposit,  mod  mgned  the  purchase  contract,  whidi 
was  confirmed  by  the  auctioneer  in  the  usual  way.  An 
abstract  was  delivered  to  the  purchaser's  solicitor,  ac- 
cording to  the  conditions  of  the  sale,  and,  on  the  10th  of 
September,  1858,  the  purchaser's  solicitor  sent  to  the 
plaintiff  the  following  requisition : — 

"  By  the  3  &  4  WUL  4,  c  Ixxiy.,  a  married  woman,  by 
deed  acknowledged,  is  enabled  to  dispose  of  any  interest, 
charge,  lien,  or  incumbrance,  in,  upon,  or  affecting  lands, 
or  money  raised,  or  to  be  nused  thereout  (section  77). 
The  wife,  having  conyeyed  the  land  by  deed  acknow- 
ledged, pursuant  to  her  statutory  power,  would  appear  to 
have  elected  to  treat  it  as  land,  and  limited  it  accordingly 
(subject  to  mortgages  to  her  heirs  and  assigns) ;  conse- 
quently, unless  some  sufficient  authority  to  the  contrary 
can  be  shown,  the  purchaser  will  require  the  concurrence 
of  her  heirs-at-law  and  mortgagee,  Clements,  and  her 
husband.  Was  Mrs.  Roper's  heir-at>-law  made  a  party  to 
the  suit,  or  served  with  a  copy  of  the  decree  ?" 

Other  requiffltions  were  made,  but  the  defendant  treated 
the  answer  to  all  as  satisfActory,  except  as  to  the  5th ; 
and  a  long  correspondence  took  place  between  the  soli- 
citors, which  resulted  in  the  opinion  of  Mr.  Christie  being 
taken,  who  was  of  opinion  that  the  fee  was  vested  in  the 
heir-at-law  and  continuing  heir  of  Mrs.  Roper,  and  that 
the  purchaser  could  not  be  advised  to  accept  the  title. 

By  an  indenture  of  15th  November,  1858,  William 
Thomas  Roper,  junior,  the  heir  of  Mrs,  Roper,  in  con- 
sideration of  2002.,  conveyed  the  freehold  premises  to  the 
defendant  Goodyear.  The  assignees  having  discovered 
this  circumstance,  on  the  13th  of  December,  1858,  sent 
to  the  defendant's  solicitor  the  following  letter : — 


"  Roper* s  Assignees  v.  Goodyear. 

"  Immediately  after  the  interview  between  yourself 
and  Mr.  Scorth,  on  the  9th  instant,  we  laid  these  papers 
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before  Mr.  Malins  to  advise,  and  we  have  this  morning 
his  opinion  that  the  purchaser  is  bound  to  complete,  on 
being  allowed  to  deduct  from  his  purchase-money  the 
amount  paid  to  the  heir-at-law  for  the  release  of  his  inte- 
rest, if  any,  together  with  his  reasonable  costs  for  obtain- 
ing such  release  ;  we  therefore  call  upon  the  purchaser  to 
complete  on  these  terms. 

"  You  can  see  the  opinion,  and  have  a  copy  if  you 
wish ;  but  we  must  have  your  reply  on  or  before  Wed- 
nesday next." 
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On  the  15th  of  December,  1858,  the  defendant's  soli- 
citor wrote  to  the  solicitor  of  the  plaintiffs,  offering  "  to 
take  all  the  interest  which  the  plaintiffs  ever  had  in  the 
property,  or  which  they  were  justified  in  putting  up  for 
sale,  namely,  an  estate  by  curtesy,  in  respect  of  and 
during  the  life  of  Mr.  Roper,  upon  your  deducing  a  good 
title  to  such  interest,  free  from  incimibrances,  the  value 
to  be  ascertained  by  a  valuation." 

The  vendors  refrised  to  comply  with  this  proposal,  and 
insisted  on  the  completion  of  the  contract.  After  some 
farther  fruitless  correspondence,  the  assignee,  Murrell, 
filed  this  bill  (the  assignee,  Sturgis,  having  reftised  to  join 
unless  indemnified,  being  made  a  defendant),  alle^ng 
that  the  defendant  had  fraudulently  obtained  the  con- 
veyance of  the  said  estate,  and  praying  to  have  the 
agreement  specifically  performed,  and  that  the  defendant 
Groodyear  might  be  declared  a  trustee  for  the  plaintiff. 
The  defendant  insisted  that  the  contract  was  rescinded, 
and  that,  consequently,  he  was  not  bound  to  perform 
the  contract. 


Mr.  Malins  and  Mr.  fVelfard,  for  the  plaintiff. 

The  principle  of  this  bill  was,  that  the  defendant  hav- 
ing purchased  up  a  claim,  of  which  he  became  aware  by 
means  of  the  confidential  communication  made  to  him  as 
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purduMer,  that  he  ehoald  be  allowed  to  deduct  only  the 
aiiio>imt  expended  in  making  radi  porpoee.  This  was 
the  doctrine  hud  down  bj  Lord  Bedessdale  in  the  case 
of  Came  y.  Lard  AUtrn  (a),  and  was  acted  on  by  Sir  £. 
Sogden  in  Lawlas  y.  Mam^eldib). 

As  to  the  defence  set  up,  that  the  contract  was 
rescinded,  it  was  clear  finom  the  defendant's  own  eyidence 
that  the  defence  fidled  in  fiMTt. 

[TV^/or  y.  Brown{c),  and  Maebryde  v.  W»iUf(d)> 
were  cited.  On  the  objection  to  the  title,  Briggs  y. 
Chamberlain  {e\  was  referred  to.] 


Mr.  Bacon  and  Mr.  Languxfrikg^  for  the  defendant 
— The  yendors  clearlj  had  only  an  estate  for  life.  The 
assignees  contracted  to  sell  an  estate,  the  inheritance  in 
which  was  not  theirs  to  sell,  and  now  came  to  enforce 
the  specific  performance  of  such  an  agreement ;  but  the 
bill  must  be  dismissed  with  costs:  Howelly.  Gtorge  (/): 
SugdtiCt  Vendor  and  Ihtrckaser,  181,  s.  11. 

The  interest  in  the  heir  was  not  an  incumbrance,  but 
something  inconsistent  with  the  title  of  the  plaintifis ;  and 
selling  with  knowledge  of  the  state  of  the  title  was,  in 
fact,  a  fraud. 

Even  if  the  yendors  had  no  notice  of  the  defect,  and 
sold  in  the  belief  his  title  was  good,  the  Court  would  not 
enforce  the  contract. 

The  purchaser  only  wuyed  his  right  to  rescind  condi- 
tionally that  the  vendors  should  comply  with  the  requisi- 
tion, and  they  having  reAised,  the  purchaser's  right  to 
rescind  was  restored.  K  so,  his  having  acquired  a  know- 
ledge of  the  property  from  the  abstract  was  no  objection. 

It  was  plain,  at  all  events,  that  the  estate  must  be 
cleared  of  Clement's  mortgage. 


(a)  2  Dow,  296. 

(b)  1  Drur.  &  W.  557. 
(e)  2  Beav.  180. 


(d)  22  Beav.  533. 

(e)  11  Hare,  69. 
(J  )  I  Mad.  1. 
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Where  a  purchaser  contracts  for  an  estate  with  a  ven- 
dor, who  was  not  owner,  but  yet  offered  to  make  a  title, 
this  Court  will  not  compel  the  buyer  to  take  it :  Tend- 
ring  v.  London  (  a  ). 

The  case  of  Cane  v.  Lord  Allen  does  not  apply.  All 
that  was  done  there  was,  that  a  stranger  paid  off  the  debts. 

It  was  quite  clear  that,  by  a  fine,  a  married  woman 
could  make  a  title  to  land :  May  v.  Roper  (b) ;  Tuer  v. 
Turner  (c). 

\BoarTow  y.  Barrow {d)y  Stanton  y.  Tatter8all{e\  were 
also  cited.] 
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The  Vice-Chancellor  : — 

The  principles  inyolved  in  this  case  are  of  the  utmost  Judgment. 
importance.  The  defendant  having  entered  into  a  con- 
tract with  the  plaintiff  to  purchase  this  estate,  declines  to 
complete  the  purchase  on  the  ground  that  there  has  been 
a  fraudulent  misrepresentation  of  title  on  the  part  of  the 
phuntiff. 

It  appears,  however, 'from  the  evidence  of  the  defendant 
himself,  that  so  far  from  the  misrepresentation,  if  such  it 
was,  being  fraudulent,  that  at  the  earliest  stage  of  the 
examination  of  the  title,  the  defendant  himself  pointed  out 
that  there  was  a  question  whether  the  property  was,  in 
point  of  law,  real  or  personal  estate,  and  accordingly  the 
first  requisition  was  that  the  vendor  should  procure  the  con- 
currence of  the  heir-at-law.  That  was  a  perfectly  sound 
view  on  the  part  of  the  defendant,  but  it  excludes  alto- 
gether the  notion  of  fraudulent  misrepresentation.  That 
part  of  the  case  therefore  fails. 

The  case,  then,  becomes  simply  one  in  which  the  vendor 
having  a  defective  title,  the  means  of  curing  the  defect 
were  pointed  out  by  the  purchaser. 


(a)  2  £q.  Cas.  Ab.  680, 8.  9. 

(b)  4  Sim.  360. 
(<?)  20  Beav.  560. 


(d)  4  K.  &  J.  409. 

(e)  1  S.  &  6.  529. 
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It  appears  that  the  defendant,  on  the  requisition  not 
being  complied  with,  affected  to  rescind  the  contract  with 
the  plaintiff,  and  bought  up  the  interest  of  the  heir-at-law, 
and  he  now  claims  to  be  entitled  to  the  benefit  of  the 
bargain.  But  the  rescinding  of  the  contract  is,  in  tttct, 
disproved  by  the  defendant  himself;  for,  after  this  alleged 
rescinding  of  the  contract,  he  proceeded  to  take  a  con- 
veyance to  himself  from  the  heir-at-law,  in  which  this 
very  contract  with  the  plaintiff  is  recited,  and  it  is  also 
recited  that  the  question  of  title  is  pending  between  the 
plaintiff  and  the  defendants  Sturgis  and  Goodyear.  It  is 
obvious,  therefore,  that  the  contract  was  not  rescinded, 
and  that  part  of  the  defence  also  fails. 

The  case  is  therefore  reduced  to  this,  that  the  purchaser, 
having  ascertained  a  flaw  in  the  title,  which  made  neces- 
sary the  concurrence  of  a  third  party,  affects  to  rescind 
the  contract,  and  then,  without  notice,  deals  with  that 
third  party  who,  he  believes  and  is  advised,  is  entitled  to 
the  estate  as  reversioner  in  fee.  But  this  Court  will  not 
permit  a  purchaser  to  make  use  of  information  derived 
through  the  contract  for  a  purpose  prejudicial  to  the 
interests  of  the  vendor.  The  Court  has  even  gone  so  £ur 
as  to  hold  that  the  conscience  of  each  of  the  contracting 
parties  being  bound  by  the  contract,  it  will  not  permit 
the  person  who  has  contracted  to  sell  an  estate  to  which 
he  had  no  title,  and  to  which,  after  the  contract,  by 
dealing  with  the  actual  owner,  he  obtained  a  good  title,  to 
evade  his  contract.  The  Court  imposes  on  him  the 
obligation  to  fulfil  the  contract  which,  at  the  time  he 
entered  into  it,  he  had  not  the  power  to  fulfil,  but 
which,  by  his  own  subsequent  acts,  he  acquires  the 
means  of  performing.  The  Court  considers  that  the 
vendor,  having  obtained  the  means  of  completing  the 
contract,  and  of  conveying  to  the  purchaser  what  he  had 
contracted  to  sell,  is  bound  in  conscience  to  fulfil  the 
obligation  which  he  has  incurred. 

Reference    had    been    made   to   Lord    St.    Leonards' 
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Vendors  and  Purchasers,  in  order  to  support  the  defendant's         i850. 
case^  and  were  this  the  case  of  a  firaudulent  vendor,  the 
authority  of  that  great  text  book  would  have  fortified  the 
defendant's  case.     But,  inasmuch  as  the  case  of  a  firaudu- 
lent misrepresentation  wholly  fails,  and  ought  never  to 
have  been  set  up,  the  passage  in  Lord  St.  Leonards' 
book,  which  is  really  applicable  to  the  case,  will  be  found 
at  p.  297,  sect  30  (a),  where  Lord  St.  Leonards  says, "  K 
a  man  sell  an  estate  to  which  he  has  no  title,  and  after 
the  conveyance  acquire  the  title,  he  will  be  compelled  to 
convey  it  to  the  purchaser.     This  is  said  to  be  a  personal 
equity  affecting  the  conscience  of  the  party." 

In  this  case,  the  defendant  has  endeavoured  to  use  the 
contract,  and  the  information  derived  firom  the  abstract, 
for  a  purpose  adverse  to  the  interests  of  the  vendor  with 
whom  he  had  contracted,  but  advantageous  to  himself. 
That  advantage  he  cannot  be  allowed  to  retain.  In  order 
to  benefit  himself,  he  has  himself*  cured  the  defect  in  the 
title  of  which  he  complained.  But,  he  must  be  allowed 
to  deduct  firom  the  price  the  amount  he  paid  to  the  heir- 
tt-law,  and  he  must  pay  the  residue  of  the  purchase- 
money,  and  the  costs  of  the  suit.  The  decree,  therefore, 
must  be  that  the  200/.  paid  to  the  heir-at-law  be  deducted 
firom  the  purchase-money,  and  25/.  for  the  expense  of  a 
conveyance  firom  the  heir ;  and  decree  the  specific  per- 
formance of  the  contract,  and  refer  it  to  chambers  to 
lettle  the  conveyance  to  be  executed  by  all  necessary 
parties. 

Mr.  Osborne,  as  provisional  assignee,  in  whom,  by  the 
Testing  order,  the  whole  of  the  insolvent's  estate  was 
Tested,  claimed  to  receive  the  purchase-money. 

The  Vice-Chancellor.  —  Both  the  assignees  are 
pvties  to  the  suit,  and  the  purchase-money  must  be 
oriered  to  be  pfud  to  both. 

(a)  13th  ed.,  page  421 ;  sect.  36  of  11th  ed. 
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COMPANY. 

A  HIS  was  a  motion  in  the  following  terms : — 

That  the  costs  of  the  suit  may  be  taxed  and  paid  by 
the  company,  the  plaintiff  consenting  to  the  dismissal  of 
the  bill ;  and  that  all  further  proceedings  should  be  stayed 

The  suit  was  instituted  to  restrain  the  company  from 
selling  and  detaining  certain  coal  waggons  belonging  to  the 
company. 

The  plaintiff  was  the  owner  of  certain  collieries,  and  of 
fifty-three  coal  waggons,  or  trucks,  marked  with  his  initials, 
and  which  had  been  seized  and  detained  by  the  defendants. 

By  an  agreement,  dated  the  27th  of  July,  1857,  between 
the  plaintiff  and  Messrs.  Prior,  the  plaintiffs  agreed  to 
sell  to  them  50,000  tons  of  coal,  to  be  supplied  in  three 
trains,  commencing  from  the  1st  of  August,  1857,  &c. 
It  was  also  agreed  that  Messrs.  Prior  might  convey  the 
coal  in  their  own  trucks,  but  should  they  require  the 
plaintiffs  trucks,  he  should  charge  one  shilling  per  ton  for 
six  days'  use  of  such  trucks,  and  on  each  monthly  average 
of  the  trucks  so  used,  one  shilling  and  sixpence  additional 
per  waggon  per  day  for  detention,  et  cetera. 

The  plaintiff,  in  pursuance  of  such  agreement,  supplied 
the  said  coal,  and  also  fifty-three  waggons,  which  had  been 
employed  in  conveying  the  coal  supplied  by  the  plaintiff 
between  Nottingham  and  London.  The  bill  averred  that 
the  hire  of  waggons  was  a  common  and  well-known 
practice. 

It  appeared,  that,  by  an  agreement,  dated  the  27th  of 
July,  1857,  though  the  fact  was  unknown  to  the  plaintiff 
till  the  3d  of  August,  1858,  between  Messrs.  Prior  and 
the  Rtulway  Company,  it  was  agreed  that  Messrs.  Prior 
should  deliver  at  Nottingham  and  certain  other  stations. 
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tons  of  coal,  to  be  carried  by  the  company  to  their  coal 
depot  at  King's  Cross,  and  that  if  such  quantity  were  not 
delivered,  that  Messrs.  Prior  should  pay  to  the  company 
such  sum  as  if  that  quantity  had  been  carried.  That  Messrs. 
Prior  should  provide  waggons  for  carrying  the  coal,  and 
deliver  at  the  coal  dep6t  at  King's  Cross  all  such  empty 
waggons  as  they  should  require  to  have  forwarded,  and 
cause  to  be  affixed  to  every  waggon  a  printed  ticket,  with 
the  name  of  the  colliery  to  which  it  was  intended  to  be 
forwarded,  and  deliver  to  the  company  an  invoice  of  such 
waggons ;  ^^  and  that  in  the  event  of  any  payments  not 
being  duly  made  by  Messrs.  Prior  as  provided  by  the  said 
agreement,  the  company  should  be  at  liberty  to  retain  as 
security  for  such  payments  the  waggons  to  be  supplied 
by   Messrs.  Prior,  and  that  the  company   should   have 
power  from  time  to  time,  on  giving  twenty-one  days' 
notice  thereof  to  Messrs.  Prior,  and  on  their  neglect  to 
pay  the  same,  to  sell  and  dispose  of  the  waggons,  or  any 
of  them,  and  of  any  coal  in  the  same,  being  on  the  pre- 
mises of  the  company,  and  retain  the  same,  and  reimburse 
themselves  all  monies  due  to  them  for  the  carriage  of  coal, 
and  also  for  monies  to  become  due  to  the  company  for  any 
deficiency  in  the  supply  of  the  said  50,000  tons  of  coal." 

The  plaintifi*  denied  that  he  was  aware  of  the  above 
agreement,  or  authorized  the  company  to  pledge  his  trucks. 
It  appeared,  that  his  fifty-three  trucks  were  employed  by 
Messrs.  Prior  in  the  carriage  of  coal.  On  the  27th  of 
July,  1859,  Messrs.  Prior  caused  the  said  fifty-three  trucks 
to  be  delivered  to  the  company,  who  detained  them,  and 
on  the  28th  of  July,  the  plaintifiT  was  informed,  Messrs. 
Prior  received  a  notice  from  Mr.  Grinling,  the  com- 
pany's agent,  threatening  to  sell  the  waggons,  unless 
within  twenty-one  days,  the  sum  of  4575/.  was  paid. 
The  plaintiff,  on  the  31st  of  July,  gave  notice  that, 
unless  the  threat  was  withdrawn  within  three  days,  the 
pliuntiff  would  file  a  bill  in  the  Court  of  Chancery.     On 
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the  3d  of  August,  the  phdntiffs  solicitors  wrote  to  Mesan. 
Johnston,  Farquhar,  and  Leech,  stating,  that  the  company 
not  having  withdrawn  the  threat,  the  plaintiff  intended 
filing  a  bill ;  and  inquiring  whether,  to  avoid  multiplicitj 
of  suits,  the  company  would  submit  to  be  bound  by  the 
order  made  in  the  suit  by  Mr.  North*     The  defendants' 
solicitors,  on  the  4th  of  August,  1858,  wrote  to  the  solid- 
tors  of  tiie  plaintiff,  stating,  tliey  were  prepared  to  concur 
in  any  course  which  might  avoid  instituting  three  suits 
where  one  would  answer  the  purpose,  and,  with  that  view, 
were  willing  to  consent  that  any  order  made  in  a  suit  by 
Mr.  North  should  be  equally  binding,  as  to  all  the  trucks, 
on  all  parties,  as  if  tliey  were  parties  to  the  suit     On  the 
10th  of  August  the  bill  was  filed,  and  on  the  12th  of 
August,  1858,  the  defendants'  solicitors  wrote  a  letter 
containing  the  following  passage : — "  We  have  not  yet 
received  a  copy  of  the  affidavits,  but,  inasmuch  as  the 
question  will  be  decided  on  the  motion  for  an  injunction, 
it  appears  to  us  the  better  course  will  be  for  the  matter 
to  stand  over  until  November,  the  company  undertaking 
that  they  will  not  in  the  mean  time  sell  the  waggons." 
On  a  demand  by  the  defendants'  solicitor  that  the  com- 
pany should  be  answerable  for  damage,  that  was  declined, 
but  the  solicitor  stated,  he  had  no  objection,  in  addition 
to  the  undertaking  not  to  sell  the  waggons,  to  enter  into 
a  mutual  understanding  that  all  proceedings  should  stand 
over  until   November,   without  prejudice  to  the   rights 
(liabilities)  of  any  of  the  parties  to  the  suit,  ^  cetera.     The 
company  then  entered  into  an  undertaking  to  that  effect 
In  consequence  of  this  correspondence,  the  application 
for  the  injunction  was  not  prosecuted ;  but  on  the  29th  of 
November,  1858,  the  pluntiff  commenced  an  action  of 
trover  in  the  Common  Pleas  to  try  the  company's  right 
to  detain  the  waggons. 

The  action  came  on  for  trial  on  the  2l8t  of  February, 
1859,  before  Mr.  Justice  Crowder  and  a  special  jury,  when 
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a  verdict  was  found  for  the  plaintiff  for  the  amount  claimed 
in  the  declaration^  with  by  consent  a  reference  to  Seijeant 
Hayes  to  asseae  the  damages  sustained  by  the  unlawful  con- 
version and  detention  of  the  waggon.  The  order  of  refer- 
ence, **  and  by  the  like  consent,"  ordered  that  the  power 
of  the  arbitrator  shall  not  be  limited  to  assessing  and  award- 
ing damages  to  the  plidntiff  up  to  the  time  of  the  com- 
mencement of  the  action ;  but  that  he  shall,  in  addition 
to  the  value  of  such,  if  any,  of  the  waggons  an^  trucks 
claimed  in  the  action,  as  the  plaintiff  is  entitied  to  have 
given  up  to  him,  and  as  shall  not  have  been  given  up, 
assess,  and  award  to  the  plaintiff  all  such  damage  as  he 
shall  find  the  plaintiff  has  incurred,  et  cetera,  and  is  entitied 
to  recover  from  the  defendants  by  reason  of  the  loss,  de- 
tention, or  depreciation  of  the  waggons  up  to  the  making 
of  the  awards  and  delivery  of  the  trucks,  with  power  to 
award  costs." 

On  the  6th  of  July,  1859,  Mr.  Serjeant  Hayes 
awarded  to  the  plaintiff  915iL  with  costs. 

Shortiy  after  the  award,  the  defendants  delivered  up 
the  waggons. 

The  plaintiff,  on  the  12th  of  July,  wrote  to  the  com- 
pany's solicitor  to  inquire  whether  the  defendants  would 
consent  to  an  order  to  dismiss  the  bill,  costs  to  be  agreed 
on,  to  which  the  defendants'  solicitor  replied,  declining  such 
proposal,  on  the  ground  that  the  suit  was  unnecessary. 

The  plidntiff  then  gave  this  notice  of  motion. 
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Mr.  BaggaUay,  for  the  motion. — The  defendant  has,  either 
by  consent,  or  by  the  result  of  the  arbitration,  conceded 
to  the  plidntiff  everything  sought  by  the  bill ;  it  is  obvious, 
therefore,  the  object  of  the  siut  is  accomplished,  except  as 
to  the  costs.  Under  these  circiunstances,  the  plidntiff  is 
entitled  to  have  the  bill  dismissed,  or  the  proceedings  stayed, 
and  the  costs  pdd  by  the  defendants :  Swell  v.  Abraham  (a). 

(a)  8  Beay.  508. 
F  2 


Argument. 
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Mr.  T,  Stevens,  for  the  defendants. — This  is  a  bill  for 
the  delivery  up  of  a  specific  chattel,  as  to  which  no  pecu- 
liar value  was  alleged,  and  was  therefore  demurrable.  It 
was  well  settled  that  "  a  bill  could  not  lie  for  anything 
merely  personal,  any  more  than  it  would  for  a  horse  or  a 
cow : "  Duke  of  Somerset  v.  Cookson  {a). 

Again,  "  Where  there  could  be  no  compensation  by 
damages,  or  where  there  was  a  trust,  this  Court  would 
decree  delivery  up  of  a  specific*  chattel,  without  measur- 
ing the  value:"  Fells  v.  Read{b);  but  here  it  was  quite 
clear  the  money  value  of  the  waggons  could  be,  and  actually 
was  ascertained.  It  was  submitted,  therefore,  that  this 
cause  did  not  come  within  any  of  the  exceptions  to  the 
rule  agunst  granting  relief  in  respect  of  a  personal 
chattel. 

But,  secondly,  by  proceeding  at  law,  the  plaintiff  had, 
in  fact,  abandoned  his  suit,  or,  at  least,  had  elected  to 
proceed  at  law ;  it  was  clear,  in  such  case,  the  bill  was 
useless,  and  ought  to  be  dismissed  with  costs. 

\_Mitford  on  Pleading y  by  Smith  (c),  was  also  cited.] 


Judgment.      The  ViCE-ChANCELLOR  : — 

As  to  the  jurisdiction  of  the  Court  to  restrain  the  sale 
of  the  coal  waggons,  the  law  is  quite  settled.  The 
extract,  from  Lord  Redesdale's  book  on  Pleading,  referred 
to  by  the  defendants'  counsel,  is  fatal  to  the  defence. 
Lord  Kedesdale  says,  "  If  the  remedy  afforded  by  the 
ordinary  courts  is  incomplete,  a  court  of  equity  will  lend 
its  aid  to  give  a  complete  remedy." 

There  can  be  no  doubt,  that,  on  the  statements  in  the 
bill,  the  plaintiff's  trade  being  such  as  it  is,  the  coal  wag- 
gons were  of  special  value  to  him,  in  order  to  carry  on 
his  business.  The  sudden  sale  of  these  waggons,  without 
which  the  trade  could  not  be  conducted,  must  necessarily 


{a)  3  P.  Wms.  389.  (b)  3  Ves.  70.  (c)  Pp.  138, 139. 
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have  inflicted  serious  injury  by  the  interruption  of  his 
trade. 

It  is  no  answer,  to  say  that  it  is  possible  to  state  a  sum 
of  money  which  would  have  been  sufficient  compensation 
for  the  injury.  The  Court  looks  at  the  circumstances  of 
the  case,  with  reference  to  the  right  to  the  specific  thing. 
It  cannot  be  pretended  that  the  plaintiff  could  have  got, 
on  a  sudden,  fifty-four  other  coal  waggons  fit  for  his 
business  as  readily  and  promptly  as  he  could  have  pur- 
chased fifty-four  tons  of  coal,  or  fifty-four  bushels  of 
wheat. 

Where  specific  things,  necessary  for  conducting  a  par- 
ticular business,  are  in  the  possession  of  persons  who 
claim  a  lien  upon  them,  and  threaten  an  immediate  sale, 
this  Court  has  undoubted  jurisdiction  to  interfere  by 
injunction,  and  prevent  irreparable  injury  to  the  debtor, 
by  giving  him  an  opportunity  of  redeeming  assets.  The 
passage  cited  from  Lord  Kedesdale,  attributes  to  the  Court 
greater  jurisdiction  than  merely  to  protect  the  property, 
but  asserts  the  jurisdiction  of  the  Court,  where  justice 
requires  it,  to  order  the  delivery  up  of  the  specific  thing. 

In  the  present  case,  the  question  was  settled  by 
the  defendants  adversely  to  themselves,  before  the  action 
was  brought.  They  had  threatened  to  sell  these  coal 
waggons,  which  were  then  under  their  control;  and 
when  the  plaintiff  gave  notice  of  his  intention  to  apply  to 
this  Court  to  restrain  the  sale,  they  never  questioned  the 
jurisdiction,  but  submitted  to  it  by  undertaking  not  to 
eell  the  waggons  until  the  first  day  of  Michaelmas  Term, 
1858.  But  what  followed?  The  bill  had  then  performed 
its  office  of  protecting  the  property  against  the  sale. 
The  question  that  remained  was  the  right  to  the  pro- 
perty, which  the  plaintiff  conceived  would  be  more  con- 
veniently dealt  with  by  a  court  of  law.  The  defendants, 
on  their  part,  no  longer  insisted  on  their  right  to  sell ;  but 
the  partiet?  joined  in  an  arrangement  that  the  matter  should 
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stand  over,  and  that  the  right  should  be  tried  by  an  action 
in  trover,  which  would  not  deprive  the  plaintiff  of  his 
right  to  the  specific  chattels.  By  consent  of  both  parties, 
the  question  whether  the  fifty-four  waggons  should  be 
restored  in  specie  was  left  to  the  arbitrator,  who  decided 
in  the  plaintiff's  favour. 

From  the  award,  it  is  beyond  dispute  that  the  plam- 
tiff  has  succeeded ;  and  he  now  comes  to  ask  that  all  pro- 
ceedings in  the  cause  may  be  stayed,  and  that  the  defendant 
may  pay  the  costs  of  the  suit  This  now  eeems  a  nrntter of 
course,  inasmuch  as  the  plaintiff  has  succeeded  by  this 
suit  in  preventing  the  threatened  sale. 

It  cannot  be  said  that  the  plaintiff  has  elected  to  pro- 
ceed at  law,  and  that  the  bill  must  be  dismissed ;  first, 
because  the  plaintiff  obtained  relief  by  what  was  tanta- 
mount to  an  injunction,  which  he  could  not  otherwise 
have  done;  and,  secondly,  because  it  was  not  by  the 
election  of  the  plaintiff,  but  by  the  arrangement  of  both 
parties,  that  the  questions  at  issue  were  determined  at 
law. 

These  questions  have  since  been  settled  in  the  plaintiff's 
favour,  for  it  has  been  decided  that  the  threatened  sale  was 
improper,  and  that  the  plaintiff  was  entitled  to  have  the 
property  delivered  to  him  by  the  company.  He  has  been 
right,  therefore,  in  the  whole  contest,  and  the  company 
wrong.  There  must  be  an  order  to  stay  all  proceedings 
in  the  suit,  and  the  defendants  must  pay  the  costs. 
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LEGG  V.  MATHIESON.  jaZlsth. 

This  bm  was   filed    by    Thomas   Legg    of  Dorset,  ^^"J^^f^ 
brewer,  on  behalf  of  himself  and  all  other  the  mort-  RaUwayCom- 
gagees  of  the  Bridport  Railway  Company,  and  of  the  obtained  an 
tolls  and  sums  of  money  arising  by  reason  of  the  Bridport  ^'^^ 
Railway  Act,  1845,  and  it  prayed  as  follows :—  ^"^  ^«^ 

^         ,  *^     '^  possession  of 

That  it  might  be  declared  that  the  mortgages  of  the  the  land  and 

chattels  be~ 

Bridport  Railway  Company,  and  the  tolls  and  sums  of  longing  to  the 
money  arising  by  virtue  of  the  Bridport  Railway  Act,  ^^^J^p^, 
1855,  made  by  the  company  as  aforessud,  are  valid  mort-  mortgagees  to 

,       whom  were 
gages  of  the  land  whereon  the  Bridport  Railway  and  its  assigned  the 

appurtenances,  including  the  rails,  are  constructed;  and  ^ig^onshue- 

that  the  mortgagees  have  priority  to  all  claims  and  de-  ^i^®"'  ^^ 

mands  against  the  defendant,  Mathieson,  under  the  said 

judgment,  writ  of  elegit,  inquisition,  or  otherwise. 

The  bill  also  prayed  for  an  injunction  and  receiver. 

By  the  Bridport  Railway  Act,  1855  (18  &  19  Vict, 
c  xL)  incorporating  the  Companies  Clauses,  Lands  Clauses, 
and  Railway  Clauses,  Consolidation  Acts,  except  so  far  as 
was  expressly  varied  or  altered,  the  construction  of  a  rail- 
way was  authorized  from  a  point  in  the  road  from  Bemin- 
ster  to  Bridport,  to  Maiden  Newton,  on  the  Wilts  and 
Somerset  Railway,  at  a  point  in  the  Sydling  Road. 
The  capital  was  fixed  at  65,000/.  in  10/.  shares,  with 
power  to  the  company  to  borrow  shares  not  exceeding 
21,000/.;  but  that  no  part  should  be  borrowed  till  the 
whole  of  the  65,000/.  had  been  subscribed  for,  and  one- 
half  paid  up.  The  Act  also  provided  that  the  company 
might  demand  and  receive  tolls  not  exceeding  those  spe- 
cified by  the  Act,  and  might  enter  into  agreements  with 
the  Great  Western  Railway  Company  for  not  more  than 
ten  years,  for  certain  purposes,  which  were  generally, 
that    the    railway    might    be    worked     by    the    Great 
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1860.  Western  Railway,  wholly  or  in  part,  and  that  at>range- 
Lbog  ment  might  be  made  for  the  mutual  convenience  of  the 
MATHIB80N.  two  companies. 

By  the  "  Companies  Clauses  Consolidation  Act,  1845," 
it  was  amongst  other  things  enacted,  that  the  ex- 
pression, ^^  the  special  Act,'^  used  in  the  said  Act,  should 
be  construed  to  mean  any  Act  which  should  be  thereafter 
passed  incorporating  the  Joint  Stock  Company  for  the 
purpose  of  carrying  on  any  undertaking,  and  with  which 
the  "  Companies  Clauses  Consolidation  Act,  1845," 
should  be  incorporated;  and  that  the  expression  **the 
undertaking,"  should  mean  the  undertaking  or  works,  of 
whatever  nature,  which  should  by  the  special  Act  be 
authorized  to  be  executed ;  and  fiirther,  that  if  the  com- 
pany should  be  authorized  by  the  special  Act  to  borrow 
money  on  mortgage,  it  should  be  lawful  for  them,  subject 
to  the  restrictions  contained  in  the  special  Act,  to  borrow 
on  mortgage  such  sums  of  money  as  should  from  time  to 
time,  by  an  order  of  a  general  meeting  of  the  company, 
be  authorized  to  be  borrowed,  not  exceeding  in  the  whole 
the  sum  prescribed  by  the  special  Act,  and  for  securing 
the  repayment  of  the  money  so  borrowed  with  interest,  to 
mortgage  the  undertaking  and  the  future  calls  on  the 
shareholders  in  manner  thereafter  mentioned. 

By  the  Companies  Clauses  Consolidation  Act,  8  Vict 
c.  16  and  17,  it  is  enacted,  that  the  expression, "  the  under- 
taking," shall  mean,  the  undertaking  or  works  of  whatever 
nature  which  shall  by  the  special  Act  be  authorized  to  be 
executed. 

By  the  Lands  Clauses  Consolidation  Act,  8  Vict 
c.  18,  s.  2,  it  is  enacted,  the  expression,  "  the  under- 
taking," shall  mean  "  the  undertaking  and  works,  of  what- 
ever nature,  which  shall  by  the  special  Act  be  authorized 
to  be  executed." 

By  the  Railway  Clauses  Act,  8  Vict  c.  20,  the  ex- 
pression, *'  the  undertaking,"  shall  mean  the  railway  and 
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works  of  whatever  description  by  the  special  Act  autho-        i860, 
rized  to  be  executed.  Lbgg 

The  railway  was  completed,  and  opened  for  traffic  on   m^thibsow. 
the  12th  of  November,  1857,  and  has  been  in  operation 
ever  since.     The  whole  capital  having  been  subscribed 
for,  and  one-half  paid  up,  the  company,  under  the  autho- 
rity of  a  general  meeting,  by  virtue  of  their  power  under 
the  Bridport  Railway  Company  borrowed  from  several 
persons  the  sum  of  21,000/.  on  mortgages  in  the  form  pre- 
Bcribed  in  Schedule  C.  of  the  Companies  Clauses  Act, 
1845.     In  August,  1856,  the  plaintiff  lent  the  company 
600/1  on  the  security  of  one  of  such  mortgages,  which  was 
in  the  following  terms : — 

"  The  Bridport  Railway  Company. 

No.  8.  Mortgage.  —  600/. 

By  virtue  of  the  Bridport  Railway  Act,  1855,  we,  the  Brid- 
port Rwlway  Company,  in  consideration  of  the  sum  of  600/. 
pwd  to  us  by  Thomas  Legg  of  Allington,  in  the  county  of 
Dorset,  brewer,  do  assign  unto  the  said  Thomas  Legg, 
hifi  executors,  administrators,  and  assigns,  the  said  under- 
taking and  all  future  calls  on  shareholders,  and  all  the 
tolls  and  sums  of  money  arising  by  virtue  of  the  said  Act, 
wd  all  the  estate,  right,  title,  and  interest  of  the  com- 
pany in  the  same,  to  hold  unto  the  said  Thomas  Legg, 
liis  executors,  administrators,  and  assigns,  until  the  sidd 
8ttm  of  600i,  together  with  interest  for  the  same  at  the 
rate  of  5/.  for  every  100/.  by  the  year,  be  satisfied,  the 
pnncipal  sum  to  be  repaid  at  the  end  of  three  years 
from  the  date  hereof,  at  the  principal  office  of  the  com- 
pany in  Bridport,  in  the  county  of  Dorset. 

Given  under  our  common  seal  this  7th  day  of  August, 
mthe  year  of  our  Lord,  1856. 

"  E.  G.  Flight,  Secretaiy." 

In  October,  1857,  the  plaintiff  advanced  a  further  sum 
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iseo.  of  200/.  on  the  same  security.  There  were  in  all 
Lboo  twenty-two  mortgages. 
Mathx'esom.  ^^  ^^  ^^^  ^^  J^y*  1858,  the  defendant,  Mathieson, 
who  was  the  contractor  employed  by  the  Bridport  Railway 
Company  in  the  construction  of  their  railway,  commenced 
an  action  against  the  company  to  recover  31512.  11«.  Sd,y 
awarded  to  him  by  the  arbitrator,  after  giving  credit  for 
71,200/.  14«.,  and  to  recover  also  149/.  Ss.  for  costs.  The 
action  was  tried  at  Bristol  in  1858,  when  a  verdict  was 
taken  by  consent  for  debt  and  costs  for  3300/.  14«.  8dL 

On  the  3d  of  March,  1859,  judgment  was  signed,  and 

on  the  2d  of  April  following  was  registered,  and  a  writ  of 

^eri  facias  directed  to  the  Sheriff  of  Dorset,  who  levied 

31/.  14*.  6d.  on  the  company's  goods,  and  after  deducting 

expenses,  paid  the  defendant  Mathieson  24/.  4s.  9d* 

After  the  return  of  the^.  fa.,  the  defendant,  Mathieson, 
caused  a  writ  of  elegit  to  be  issued,  directed  to  the 
sheriff  and  endorsed,  to  levy  the  amount  remaining  due 
on  the  judgment ;  and  the  sheriff,  in  execution  of  the  writ, 
impanelled  a  jury,  who  found  that  the  company  were 
possessed  of  goods  and  chattels,  to  wit,  the  rails  of  the 
railway,  of  the  value  of  2000/.,  and  that  the  said  company 
were  seised  of  the  land  whereon  the  Bridport  Railway 
and  its  appurtenances,  other  than  the  sud  rails,  are  con- 
structed. 

Paragraph  14,  introduced  by  amendment  into  the  bill, 
was  as  follows : — 

^^  The  said  rails  are  fixed  by  screw  bolts  and  nuts  to 
sleepers,  which  over  a  portion  of  the  line  are  constructed 
of  iron,  and  over  the  remainder  of  wood,  and  are  connected, 
at  right  angles  by  iron  cross-ties,  or  wooden  transoms^ 
fixed  to  the  sleepers  by  rivets  or  screws,  and  the  deeper^ 
and  cross-ties  and  transoms  are  imbedded  in  the  earthwork: 
of  the  permanent  way,  and  the  rails  cannot  be  disconnected 
from  the  iron  sleepers  without  removing  or  deranging  suoli 
sleepers ;  and,  in  fact,   the  sleepers,  cross-ties,  transon^s, 
and  rails,  form^one  connected  continuous    construction. 
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fix>iii  one  end  of  the  line  of  railway  to  the  other,  and  are 
so  connected  with  the  earthwork  and  substratum  thereof 
as  to  form  a  part  of  the  permanent  way,  which  would 
cease  to  be  a  railway  if  the  rails  were  removed  therefrom." 
By  agreements,  dated  the  5th  of  February,  1857,  and 
1st  of  February,  1859,  between  the  Great  Western  Rail- 
way Company  of  the  one  part,  and  the  Bridport  of  the 
other  part,  the  Bridport  Bailway  was  leased  to  the  Great 
Western  Baiiwwy  Company  for  twenty-one  years  from 
llie  1st  of  July,  1858,  on  terms  therein  mentioned,  with 
a  proviso  for  raising  20,000/.  additional  capital ;  and  at  a 
special  general  meeting  of  the  company,  held  on  the  27th 
of  July,  1858,  Messrs.  Mitchell  &  Hodgson  were 
authorized  to  conclude  an  agreement  with  the  Great 
Western  Company.  The  said  agreement  of  the  1st  of 
February,  1859,  was  affirmed  at  a  special  general  meeting 
on  the  28th  of  February,  1859,  and  a  bill  introduced  into 

Parliament  for  its  adoption. 
This  bill  was  subsequently  filed,  alleging  that  the  sheriff 

was  about  to  deliver  possession  to  the  defendant  of  the 

rails  and  land. 
The  cause  now  came  on  for  hearing,  an  interim  injunction 

baving  been  obtained. 


1S60. 
Lboo 

V. 

Mathibsok. 
Statement, 


Mr.  MoHns  and  Mr.  Bird, — If  the  mortgage  is  valid,  it    Argument. 
IB  perfectly  clear  that  the  plaintiff  is  entitled  to  the  pro- 
tection  of  this  Court     The  mortgage  is  in  the  form  pre- 
scribed by  Schedule  C.  of  the  Companies  Clauses  Act, 
snd  was  prior  in  date  to  the  defendants'  judgment. 

By  the  interpretation  clauses,  the  words  ^^  undertaking" 
ouiBt  be  interpreted  to  mean  the  works  of  whatever  nature. 
It  was  submitted,  therefore,  that  the  plaintiff  was  entitled 
^  the  relief  he  prayed. 

Mr.  Bacon  appeared  for  the  Great  Western  Bailway 
Company,  and  Mt.  C.  M.  Ronpell  for  the  Bridport  Bail- 
^*y  Company,  and  supported  the  plaintiff's  case. 
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Lbgo 

'V, 

Mathibbok* 
Argument. 


Mr.  Jolliffe  appeared  for  the  Sheriff  of  Dorsetshire. 

Mr.  Craig  and  Mr.  A.  Smith,  for  the  defendant, 
Mathieson. 

Under  his  writ  of  elegit,  the  defendant  is  entitled  to 
all  the  land  and  the  chattels  thereon.  [The  Vice-Chan- 
CELLOR. — The  11th  section  of  the  1  &  2,  Vict,  c  110, 
regulates  proceedings  under  the  elegit.]  The  plaintiff  is 
not  mortgagee  of  the  land  at  all,  but  simply  of  the  under- 
taking, which  means  the  works  and  tolls,  rates  and  dues. 
His  position  is  that  of  the  holder  of  a  Welsh  mortgage, 
having  a  right  to  hold  the  property  till  paid ;  and  the 
defendant  does  not  seek  to  disturb  any  right  vested  in  him. 
The  right  to  the  works,  tolls,  and  calls,  does  not 
give  the  right  to  the  railway ;  for  though  in  the  Railway 
Clauses  Act  the  undertaking  means  the  railway,  by  the 
Companies  Clauses  Act,  under  which  the  mortgage  is 
made,  the  undertaking  means  only  the  works.  The  rails 
are  chattels  attached  to  the  land,  and  the  defendant  is 
entitled  to  them  under  the  elegit  («). 


(o)l&2  Vic.  c.  110,  8.  11. 
''  And  whereas  the  existing  law 
is  defective,  in  not  providing  ade- 
quate means  for  enabling  judg- 
ment creditors  to  obtain  satisfac- 
tion from  the  property  of  their 
debtors,  and  it  is  expedient  to 
give  judgment  creditors  more 
effectual  remedies  against  the 
real  and  personal  estate  of  their 
debtors  than  they  possess  under 
the  existing  law,  be  it  therefore 
further  enacted,  That  it  shall  be 
lawful  for  the  sheriff  or  other  offi- 
cer to  whom  any  writ  of  elegit,  or 
any  precept  in  pursuance  thereof, 
shall  be  directed  at  the  suit  of  any 
person,  upon  any  judgment,  which 
at  the  time  appointed  for  the  com- 
mencement of  this  Act  shall  have 


been  recovered  in  any  action  in 
any  of  her  Majesty's  Superior 
Courts  at  Westminster,  to  make 
and  deliver  execution  unto  the 
party  in  that  behalf  suing,  of  all 
such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditamoits, 
including  land  and  hereditaments 
of  copyhold  or  customary  tenure, 
as  the  person  against  whom  execo- 
tion  is  so  sued,  or  any  person  in  trust 
for  him,  shall  have  been  seiesd  or 
possessed  of  at  the  time  of  enter- 
ing up  the  said  judgment,  of  at 
any  time  afterwards,  or  over 
which  such  person  shall  at  the 
time  of  entering  up  such  judg^ 
raent,  or  at  any  time  afterwards, 
have  any  disposing  |K>wer  whicb 
he  might  without  the  assent  of 
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In  this  case  the  mortgagees  were  not  in  possession  by 
means  of  a  receiver,  as  in  the  case  of  Russell  v.  The  East 
Anglian  Railway  Company (a)^  though  in  that  case  it  was 
held  that  a  bond  creditor  had  no  lien  on  the  effects  of  the 
company,  so  as  to  exclude  the  right  of  a  judgment  cre- 
ditor of  the  company  to  seize  the  goods  and  chattels 
under  z.fi.fa. 

The  case  of  Myatt  v.  St,  Helenas  Railway  Company  {li) 
was  nearly  identical  with  the  present.  There  was  a  de- 
mise of  the  undertaking  and  tolls,  &c.  The  Act  gave  a 
form  of  mortgage,  whereby  the  company  "  assigned  the 
undertaking  of  all  and  singular  the  tolls,"  &c.  &c. ;  yet 
the  Court  held  that  the  mortgagee  acquired  no  interest  in 
the  land. 


1S60. 
Lbgo 

V, 

Mathibson. 
Argument. 


any  other  person  exercise  for  his 
own  benefit  in  like  manner  as  the 
iberiff  or  any  other  officer  may 
now  make  and  deliver  execution 
of  one  moiety  of  the  lands  and 
tenements  of  any  person  against 
whom  a  writ  of  elegit  is  sued  out, 
which  lands,  tenements,  rectories, 
liUies,  rents,  and  hereditaments, 
Vj  force  and  virtue  of  such  execu- 
tion shall  accordingly  be  held  and 
enjoyed  by  the  party  to  whom 
codi  execution  shall  be  so  made 
tnd  delivered,  subject  to  such  ac- 
eoants  in  the  Court  out  of  which 
f«eh  execution  shall  have  been 
«Md  out  as  a  tenant  by  elegit,  is 
BOW  subject   to  in  a  Court  of 
^oity;   provided    always,   that 
*v^  party  suing  out  execution, 
^  to  whom  any  oopyhold  or 
c^taaary  lands  should  be  so  de- 
liHred  in   execution,    shall   be 
^>>Ue,  and  is  hereby  required  to 
^e,  perform,  and  render  to  the 
^  of  the  manor  or  other  person 
^tided,  all  such   and  the  like 


payments  and  services  as  the  per- 
son against  whom  such  execution 
shall  be  issued  would  be  bound  to 
make,  perform,  and  render,  in 
case  such  execution  had  not  is- 
sued; and  that  the  party  so 
suing  out  such  execution,  and  to 
whom  any  copyhold  or  customary 
lands  shall  have  been  so  delivered 
in  execution,  shall  be  entitled  to 
hold  the  same,  until  the  amount 
of  such  payments,  and  the  value  of 
such  services,  as  well  as  the  amount 
of  the  judgment,  shall  have 
been  levied ;  provided  also,  that  as 
against  purchasers,  mortgagees, 
or  creditors,  who  shall  have  be- 
come such  before  the  time  ap- 
pointed for  the  commencement 
of  this  Act,  such  writ  of  elegit 
shall  have  no  greater  or  other 
effect  than  a  writ  of  elegit  would 
have  had  in  case  this  Act  did  not 
pass/' 

(a)  3  M.  &  G.  104—125. 

(&)2Q.  B.  364. 
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In  Hart  v.  TTie  Eastern  Counties  Union  Raiboay  Com- 
pany {a\  under  a  mortgage  of  the  undertakiiig  and  toUgy 
it  was  held  that  the  stock  and  property  of  the  company, 
as  carriers  on  the  soil,  did  not  pass,  but  that  a  judgment 
for  money  lent  must  be  satisfied  out  of  their  general 
property  as  carriers. 

[^Ftimess  y.  The  Caterkam  Railway  Company  (6)  was 
also  cited.] 

At  all  events,  the  defendant  was  entitled  to  take  all  the 
surplus  and  other  lands  which  were  not  used  for  the 
purpose  of  traffic 

But,  secondly,  if  the  plidntiff  is  entitled  in  priority  to 
the  company,  he  was  bound  to  have  a  receiver  appointed, 
or  he  could  not  defeat  the  right  of  a  judgment  creditor : 
Bemey  v.  Sewell  (c) ;  that  the  pluntiff  was  entitled  to 
have  a  receiver  there  could  be  no  doubt :  Fripp  v.  The 
Chard  Railway  Company  (d). 


Judgment.       The  ViCE-ChANCELLOR  : — 

The  plaintiff  and  those  on  behalf  of  whom  he  sues, 
are  the  mortgagees  of  the  Bridport  Railway ;  and,  accord- 
ing to  the  language  of  the  special  Act,  and  of  the  general 
Acts  incorporated  therewith,  the  mortgages  are  '^  an  assign- 
ment of  the  undertaking  of,  and  all  future  calls  on  share- 
holders, and  all  the  tolls  and  sums  of  money  arising  by 
virtue  of  the  Act,  and  all  the  estate,  right,  title  and 
interest  in  the  same"  until  the  monies  secured  by  such 
mortgages  should  be  repaid. 

The  interpretation  clause  of  the  8th  &  9th  Vic  c  16, 
defines  the  expression,  undertahingy  to  mean  the  under- 
taking or  works  of  whatever  nature,  that  is,  the  works 
authorized  to  be  made,  which  must  necessarily  mean  the 
rails,  stations,  and  other  buildings ;  but  the  interpretation 
clause  of  the  8th  &  9th  Vic.  c.  20,  also  incorporated  with  thi» 
company,  goes  further,  and  defines  the  same  expression  to 


(a)7Exch.246. 
(h)  25  Beav.  614. 


(o)lJac.  &W.647. 
(d)n  Hare,  241. 
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mean  the  railway  and  works,  which  plaoes  the  matter        i860. 
beyond  a  doubt.     The  defendant  is  a  creditor  who  has        lbgg 
obtained  judgment  against  the  company,  and,  upon  that  mathTebon. 
judgment,  has  issued  a  writ  of  elegit,  by  which  he  acquired 
at  law  a  right  to  the  possession  of  the  rdls  and  chattels 
of  the  company,  and  of  all  their  lands,  tenements,  and 
hereditaments,  except  so  far  as  that  right  is  affected  by 
a  paramount  title. 

The  plaintiffs  are  mortgagees  of  the  undertaking  and 
works,  and  it  seems  impossible  to  say  that  a  mortgage  of 
the  undertaking,  granted  under  the  authority  of  the  Act, 
does  not  necessarily  include  the  interest  of  the  company 
in  their  works,  and  rails,  and  land  as  incident  to  the  work- 
ing of  the  railway  which  is  authorized  to  be  made,  or  to 
say,  that  what  is  assigned  is  something  separate  and  dis- 
tinct from  the  land.    The  station  houses  must  also  form  part 
of  the  works  comprised  in  the  mortgage.     In  short,  it  is 
impossible  to  separate  the  subject  matter  of  the  mortgage 
from  the  land  on  which  the  railway  is  constructed ;  and 
eyen  were  it  possible,  the  moment  the  land  was  taken 
from  the  pliuntiffs,  the  security  would  be  of  little  value. 
At  the  same  time,  the  property  assigned  is  of  a  some- 
what anomalous  kind,  and,  in  consequence  of  its  peculiar 
character,  it  has  been  contended  that  these  mortgages  are 
like  Welsh  mortgages,  that  is,  that  the  property  is  to  be 
held  by  the  mortgagee  till  the  debt  waa  satisfied.   But  the 
title  of  prior  mortgagees  in  this  court,  is  paramount  to  that 
of  any  judgment  creditor.     It  is  true,  the  writ  of  elegit 
has  vested    in    the    defendant    the    land,  and    chattels 
of  the  company,  and,  but  for  the  injunction,  he  might, 
doubtless,  have  entered  into  possession,  and  have  inter- 
'Tipted  the  traffic.     But  if  the  plaintiff  has  a  prior  claim, 
^  he  unquestionably  has,  it  is  a  matter  of  course,  for  this 
Court,  at  the  instance  of  the  prior  mortgagee,  to  inter- 
im by  injunction,  to  prevent  the  subject  matter  of  the 
mortgage  being  withdrawn  or  dealt  with  by  any  subse- 
4^ent  incumbrancer.     It  has  been  argued,  on  behalf  of 
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1860.        the  defendant,  that  at  all  events  there  may  be  land  not 

Lbog        covered  with  rails  or  works,  and  therefore,  not  included 

Math^bson.   ^^  ^^  plaintiff's  security  ;  but  I  can  find  nothing  separate 

from  the  land  of  which  the  defendant  could  take  possession, 

without  serious  interference  with  the  plaintiff's  rights  to 

the  undertaking  and  tolls. 

The  right  of  the  n^ortgagees,  under  the  deed,  is  to  hold 
the  undertaking  until  the  debt  is  paid,  and  that  they 
manifestly  cannot  do,  unless  they  are  protected  by  this 
Court  against  the  legal  right,  which  the  defendant  has 
obtained  under  his  judgment. 

It  has  been  contended,  that  the  plaintiffs  are  unable 
to  assert  their  rights,  unless  by  the  appointment  of  a 
receiver.  But  the  nature  of  the  property  is  such  that  a 
receiver  would  be  of  little  use. 

On  the  whole  case,  the  plaintiffs  have  established 
their  right  as  mortgagees,  against  the  defendant,  the 
judgment  creditor ;  there  must,  therefore,  be  a  declaration 
that  the  defendant,  under  his  elegit,  has  no  right  to  take 
the  land  or  the  works,  and  an  injunction,  in  conformity 
with  that  declaration,  without  prejudice  to  any  other 
right  which  the  defendant  may  have  against  the  company; 
and  the  defendant  Mathieson  must  pay  the  costs  of  the 
suit 
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Jan.  21th, 

KENNARD  v.  FUTVOYE.  sr  sut. 

TFeb.  I6th. 
HIS  bill  was  filed  by  Messrs.  Kennard  as  mortgagees,  for  ^^  ?  ^*"  ^^^ 
the  purpose  of  having  it  declared  that,  under  the  provisions  mortgagor  to 
of  the  4th  &  5th  Wm.  &  M.  c.  16,  against  clandestine  mort-  LturTunder' 
gages,  the  defendant  Futvoye  had  forfeited  the  right  of  re-  ^^^*^  ^^^ 
demption,  in  equity  or  elsewhere,  of  the  "  Crystal  Palace"  c.  16,  for  con- 

1  •  -11  1         •!••/»»  .11111    cealnaent  of  a 

and  premises,  and  that  the  plaintifts  were  entitled  to  hold  prior  mort- 
and  enjoy  the  same  for  the  estate  and  interest  of  the  said  q^  hJJd 
F.  Futvoye  therein,  freed  from  all  equity  of  redemption,  *^*'  *^® 
and  as  fully  to  all  intents  and  purposes  as  if  the  plaintiffs,  fers  no  active 
on  the  occasion  of  the  said  mortgage  of  the  12th  of  July,  Sllrt,anddi8- 
1858,  absolutely  purchased  the  Crystal  Palace  and  pre-  ""^^^^ft^he^'*^ 
mises  from  the  said  Futvoye,  and  that  the  defendant  Bebb  mortgagor 
Li  'a  *i  •i/-ixit'»i  1    without  costs, 

had  no  estate  or  interest  in  the  said  L  rystal  I'alace   and  and  against  a 

FemiaeB,  or  any  part  thereof.  '  g^c'erwir" 

The  bill  also  prayed  that  the  defendant  Nicholay  might  costs. 

be  ordered  to  execute  to  the  plaintiffs  a  proper  and  abso-  i»  penal  in  its 

lute  lease  of  the  said  Crystal  Palace  and  premises,  according  musTreceive 

to  the  respective  terms  of  the  said  agreement  of  the  24th  of  ^^^^  5**"" 

June,  1857,  and  the  25th  of  February,  1858.  therefore' 

The  bill  stated  that  by  an  agreement  in  writing,  dated  ©quiuWe" 

the  24th  of  June,  1857,  the  defendant  John   Augustus  S^e^^^^^tiUe 

Nicholay,  in  consideration  of  3000Z.  thereafter  agreed  to  deeds,  nor  by 
,  ,_  1-11^  i-1111         •/»!  deed  of  further 

be  expended,  agreed  with  George  Gold  that  it  the  erec-  charge  with- 
tions  thereinafter  mentioned  should  be  finished  before  the  ^^^J^  ^^' 

25th  of  March  then   next,  on   the   ground   of  the  said  redempUon,  is 
-  ^  ^  ,      An  after  mort- 

J.  A.  Nicholay,  situate  at  Bell  Yard,  Oxford  Street,  in  gagee  within 
4e  county  of  Middlesex,  the  said  J.  A.  Nicholay  would,  of^he  Act°^ 
at  the  costs  of  the  said  G.  Gold,  demise  to  him  the  said  ^^^^  ^^^^ 
premises  for  the  term  of  fifty-seven  and  a  quarter  years  redeem  is 
from  the  day  of  the  date  of  the  agreement  (short  one  there  can  be 
^y),  at  the  yearly  rent  of  400/.,  subject  to  the  covenants  JlJ'demption^ 
^  conditions  therein  contained.  within  the 

n  1  •••1-11  1        i»  provisions  of 

By  a  second  agreement  in  writing,  dated  the  25th  of  the  statute. 

VOL.   II.  (} 
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1860.  February,  1858,  made  between  Nicholay,  G.  Gold,  and 
Kezcnard  the  defendant  Frederick  Futvoye,  it  was  agreed  that  the 
FuTvoYB.  ^^^  agreement  of  the  24th  of  June,  1857,  should  be  read 
and  construed  as  if  the  name  of  the  said  Frederick  Futvoye 
had  been  inserted  therein  in  lieu  of  the  name  of  the  said 
G.  Gold,  and  as  if  the  time  for  erecting  and  covering  in 
the  said  buildings  had  been  the  24th  of  June,  1858,  and 
not  the  25th  of  March,  1858,  and  as  if  the  sum  of  60001 
had  been  inserted  in  lieu  of  the  said  sum  of  3000il, 
the  sum  thereby  agreed  to  be  expended ;  and  the  said 
J.  A.  Nicholay  thereby  agreed  with  the  stud  F.  Futvoye 
that  he  would,  on  request,  grant  to  him  a  lease  of  the 
premises  known  as  No.  13,  John  Street,  adjoining  to 
the  land  and  premises  above  mentioned,  for  the  said 
J.  A.  Nicholay*8  term  therein  (less  one  day),  at  the  yearly 
rent  of  40/.,  subject  to  the  same  covenants  and  agree- 
ments as  might  be  inserted  in  the  lease  to  be  granted 
to  the  said  J.  A.  Nicholay  as  aforesaid,  and  applicable  to 
the  lessee. 

Futvoye  being  desirous  to  erect  the  Crystal  Palace, 
applied  to  Messrs.  Kennard,  and  had  several  interviews 
with  Mr.  Howard  John  Kennard.     In  December,  1857, 
it  was  agreed  that  the  plaintiffs  should  prepare  the  neces- 
sary plans  and  specifications,  and  build  and  complete  the 
bazaar,  and  keep  the  buildings  and  premises  in  repair  for 
twelve  months  from  its  completion  for  the  sum  of  SOOOL^ 
for  which  they  were  to  receive  out  of  the  rents  of  th^ 
stalls   interest   at  10/.    per  cent. ;  and,  after  payment  o^ 
interest   and   all   outgoings,  it  was   agreed  that  the  ne< 
profits  should  be  divided  equally  between  Messrs.  Kerm- 
nard  and  Futvoye.     It  was  also  agreed  that  two  sums  oi 
2000/.  each,  part  of  the  said  8000/.,  should  be  raised  l>y 
Futvoye  among  Messrs.  Kennards'  connection,  such  sunos 
of  2000/.  to  be  paid  to  Messrs.  Kennard  in  part  payment 
of  the  said  8000/.     It  was  further  agreed  that  the  eutxa 
of  4000/.,  being  the  balance,  should  be  secured  to  them 
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by  a  mortgage  of  Futvoye's  interest  in  the  said  premises^        i^eo. 
subject  to  the  stud  mortgages  for  2000/.  Kbnnard 

In  pursuance  of  the  said  agreement,  by  an  indenture,     futvoyb. 
dated  the  4th  of  March,  1858,  in  consideration  of  the  sum 
of  2000/.  then  advanced  and  paid  by  Kenuard,  Nottage 
and  Morris,  the  said  Futvoye  assigned  to  the  said  three 
persons  all  and  singular  the  benefit  of  the  said  agreements 
of  the  24th  of  June,  1857,  and  the  25th  of  February, 
1858,  and  all  the  premises  comprised  therein,  and  all  build- 
ings which  might  be  erected  on  the  same,  for  all  the  estate, 
right,  title  and  interest  of  the  said  F.  Futvoye  therein ; 
with  a  proviso  that  the  said  F.  Futvoye,  his  executors, 
dhninistrators  and  assigns,  should  be  entitled  to  redeem 
the  said  premises  on  payment  of  the   said   2000/.  and 
interest. 

In  fiirther  pursuance  of  the  said  agreement,   by  an 
indenture,  dated  the  5th  of  March,  1858,  afte.*  reciting 
the  above  agreement  and  the  said  indenture  of  the  4th  of 
March,  and  that  the  said  sum  of  2000/.  thereby  secured 
IumI  been  advanced  by  the  three  said  mortgagees  to  Fut- 
voye, and  had  been  paid  over  by  him  to  the  plaintiffs,  it 
was  witnessed  that  the  plaintiffs  covenanted  with  the  said 
Futvoye  that  they  would,  on  or  before  the  20th  of  June 
then  next,  complete  the  said  buildings  in  conformity  with 
the  said  plans  and  specifications,  and  keep  them  in  repair 
fcr  twelve  months.     And,  after  provisions  for  the  applica- 
tion of  the  rents  and  profits  in  conformity  with  the  terms 
of  the  said  agreement,  the  said  Futvoye  thereby  cove- 
i^ted  with  the  plaintiffs  that  he  should,  as  and  when 
tty  sums  should  be  paid  to  him  according  to  the  then 
^t«ting  indenture,  pay  one  moiety  of  the   same   to   the 
pUlntiflb,  in  addition  to  the  interest  of  10/.  per  cent,  on 
the  unpaid  part  of  the  sum  of  4000/.  (residue  of  the  sum 
rfBOOO/.) ;  yet  so  that  such  sums  to  be  from  time  to  time 
P^d  to  the  plaintiffs  should  not  be  deemed  part  of  the 
''^iia  or  residue  of  the  rents  and  profits,  or  as  giving  to 
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1860.  the  plaintiffs  any  right,  title,  or  interest  to  or  in  the  said 
KE59A1IO  surplus  and  residue ;  nor  should  they,  or  either  of  them, 
be  entitled  to  have  an  account  against  the  said  F.  Fut- 
voye,  of  or  in  respect  of  the  profits  (if  any)  which  might 
be  derived,  or  the  loss  which  might  be  sustained,  by  the 
said  F.  Futvoye  in  relation  to  the  said  bazaar ;  it  being 
the  intention  of  the  {wrties  thereto  that  the  business  of 
the  said  bazaar,  and  the  profit  and  loss  thereof,  should  be 
solely  and  exclusively  the  business  and  profit  and  loss  of 
the  said  Futvoye;  and  that  nothing  therein  contwned 
should  be  deemed  to  create  or  constitute  a  partnership 
between  the  parties  thereto.  And  the  plaintiffs  cove- 
nanted with  the  said  Futvoye  that  they  would  not  com- 
mence or  prosecute  any  action  or  suit  against  him  for  or 
by  reason  of  the  said  sum  of  4000i,  residue  of  the  said 
sum  of  8000Z.,  until  default  should  have  been  made  in 
payment  of  the  sums  of  money  thereinbefore  covenanted 
to  be  paid ;  or  in  due  observance  of  the  covenants  therein- 
before contained.  It  was  thereby  further  agreed  that,  in  case 
the  said  Messrs.  Kennard,  Nottage  and  Morris  should,  at 
any  time  after  the  expiration  of  the  three  years,  require 
payment  of  the  said  sum  of  2000/.,  then  the  plaintiffs,  in 
case  the  receipts  of  the  bazaar  should  be  suflicient,  after 
paying  working  expenses,  to  pay  10/.  per  cent,  on  the  sidd 
sum  of  4000/.,  and  if  and  when  they  should  be  requested  so 
to  do  by  the  said  Futvoye,  should  pay  off  the  principal  and 
interest  then  due  and  owing  on  the  said  mortgage  of 
2000/.,  and  take  a  transfer  of  the  same,  and  should  not 
foreclose  the  equity  of  redemption  in  the  same  for  seven 
years  from  the  3d  of  March,  1858,  unless  default  were 
made  in  payment  of  interest;  and  in  the  mean  time^ 
indemnify  the  said  Futvoye. 

By  an  indenture,  dated  the  6th  of  March,  1858,  afte«r 
reciting  the  two  first-mentioned  agreements,  and  the  deed 
of  the  5th  of  March,  it  was  witnessed  that  the  said  Fut- 
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voye   assured  to  the   plaintiffs   the   benefit  of  the   said 

agreements  of  the  24th  of  June,  1857,  and  the  25th  of 

February,  1858,  and  all  his  estate  and  interest  therein, 

subject  nevertheless,  to  the  aforesaid  mortgage  of  the  4th 

of  March,  1858.     The  said  Futvoye  gave  the  plaintiffs 

a   power  of  attorney ;    and  it  was  declared    that    the 

assignment  thereby  made  was  made  to  the  plaintiffs  by 

way  of  mortgage,  to  secure   to   them   all   the   sums   to 

become  payable  to  them  under  the  deed  of  the  5th  of 

March.     It  was  thereby  declared  that  the  said  F.  Fut- 

Toye  should  be  entitled  to  redeem  the  same  premises  on 

payment  to  the  plaintiffs  of  the  moneys  thereby  secured, 

with  interest  at  ten  per  cent.     If  default  were  made  in 

payment  of  the  said  sums  or  interest,  or  in  the  observance 

or  performance  of  the  said  covenants,  it  should  be  lawful 

for  the  plaintiffs  to  foreclose  or  to  sell  the  premises.     The 

said  F.  Futvoye  fiirther  covenanted  with  the  plaintiffs, 

when  requested  by  them  or  either  of  them,  to  obtain  from 

the  person  liable  to  grant  the  same  a  lease  of  the  premises 

Agreed  to  be  demised,  according  to  the  terms  of  the  said 

agreement ;  and  forthwith,  when  requested  by  the  plain- 

tiffij,  to  demise  the  said  premises  unto  them  for  all  the 

twm  of  such  lease  (except  the  last  day)  to  the  intent 

^i  the  same  might  be  held  by  the  plaintiffs  by  way  of 

ferther  security  for  the  money  and  interest  intended  to  be 

hereby  secured. 

In  June,  1858,  it  was  arranged  that  the  time  for  com- 
pleting the  building  should  be  extended,  and  other  addi- 
tiona  made  at  a  cost  of  2000/.,  which  was  to  be  secured 
V  Futvoye. 

By  an  indenture  of  the  12th  of  July,  1858,  in  order  to 
^^^fryinto  effect  this  arrangement — after  reciting  the  deeds 
of  the  5th  and  6th  of  March,  and  that  the  plaintiffs  had 
proceeded  with  the  erection  of  the  said  buildings,  and  at 
^"e  request  of  the  said  F.  Futvoye  had  made  some  altera- 
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tions  and  additions  to  the  said  works,  and  reciting  the 
agreement  last  above  mentioned,  and  that  it  had  been 
agreed  that  the  said  additional  sums,  making  together 
2000Z.,  with  interest  at  the  rate  aforesaid,  should  be  paid 
by  the  said  F.  Futvoye  to  the  plaintiffs,  and  be  charged 
on  the  premises  mortgaged  by  the  said  deed  of  the  (5th  of 
March,  in  the  like  manner,  and  subject  to  the  like  provi- 
sions as  were  contained  in  the  said  deed  with  reference  to 
the  8000/.  there  mentioned,  and  as  if  the  contract  sums 
had  been  one  entire  sum  of  10,000/. — it  was  witnessed 
that,  in  consideration  of  the  sum  of  10,000/.  (part  whereof, 
namely,  2000/.,  had  been  paid  by  the  said  F.  Futvoye  to 
the  plaintiffs,  as  thereinbefore  mentioned),  the  plaintiffs 
thereby  covenanted  with  the  said  F.  Futvoye  that  they 
would,  on  or  before  the  30th  of  September,  1858,  complete 
the  said  buildings  according  to  the  former  plans,  together 
with  the  additions,  and  keep  the  buildings  in  repair  as 
aforesaid. 

By  another  indenture,  of  even  date,  it  was  witnessed 
that  the  said  F.  Futvoye  covenanted  with  the  plaintiff 
that  the  said  sum  of  2000/.  should  be  paid  by  the  said 
F.  Futvoye  to  the  plaintiffs,  with  interest  at  the  rate 
aforesaid,  and  be  charged  and  chargeable  upon  the  pre- 
mises mortgaged  by  the  said  indenture  of  the  6th  of 
March,  1858,  in  like  manner  as,  and  subject  to  the  provi- 
sions therein  contained  with  reference  to,  the  8000/.  thereby 
secured,  as  if  the  contract  sum  had  been  one  entire  sum 
of  10,000/.  ;  and,  further,  that  the  agreements  of  the  24th 
of  June,  1857,  and  the  25th  of  February,  1858,  and  all 
and  singular  the  premises  comprised  therein,  should  be 
charged  as  well  with  the  payment  to  the  plaintiffs  of  the 
said  sum  of  2000/.  and  interest,  at  the  rate  aforesaid,  as  of 
the  principal  and  interest  moneys  to  be  secured  by  the 
said  indenture. 

It  appeared  from  the  evidence  that,  by  an  indenture,, 
dated  the  21Pt  of  April,  1858,  between  Futvoye  of  the 
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one  part,  and  one  R.  M.  Jones  of  the  second  part,  reciting  i860. 

the  agreements  of  the  24th  of  June,  1857,  and  of  the 

25th   of  February,   and   5th  and  6th   of  March,  1858, 

and  that  there  was  owing  by  Futvoye  to  Jones  1600/., 

and  that  Jones  had  agreed  to  advance  a  further  sum  of 

40Oi,  and  that  Futvoye  had  given  a  warrant  of  attorney 

to  enter  up  judgment  for   3000/.  and  interest,  it  was 

witnessed  that,  in  consideration   of  Jones  forbearing  to 

enforce  payment  of  the  1600/.,  and  of  the  further  advance 

of  400/.,  Futvoye  covenanted  with  Jones  that  he  would, 

on  demand  in  writing,  pay  the  said  2000/.  and  any  further 

advances  by  Jones  to  the  extent  of  2500/.,  with  interest 

at  10£  per  cent,,  and  costs.     It  was  further  agreed  that 

the  premises  comprised  in  the  said  two  agreements  of  the 

24tli  of  June,  1857,  and  the  25th  of  February,  1858,  and 

the  buildings  thereon,  and  the  rents  and  profits  thereof, 

subject  to  the  said  mortgage  of  2000/.  to  Kennard,  Nottage, 

and  Morris,  and  to  the  said  deed  of  the  6th  of  March, 

flhonld  stand  charged  with  and  subject  to  and  be  and 

remain  a  security  for  the  payment  to  the  said  Jones,  his 

executors,  &c.,  of  the  said  principal  money,  interest,  and 

costs.    The  said  deed  also  contained  a  power  of  sale  in 

de&ult  of  payment  of  the  principal  thereby  secured,  and 

interest  at  10/.  per  cent. 

It  appeared  also  that,  by  an  indenture  dated  the  14th 
of  April,  1859,  Futvoye  assigned  his  interest  in  the 
•peements  of  the  24th  of  June,  1857,  and  the  25th  of 
February,  1858,  and  in  the  premises  therein  mentioned, 
to  Mr.  Bebb,  to  secure  812/.  with  interest  at  5  per  cent. 

On  the  23d  of  April,  1858,  judgment  was  entered  up 
"gainst  Futvoye  by  Jones  for  3000/.,  who  also  claimed 
^i  in  respect  of  a  further  advance. 

By  an  indenture,  dated  the  13th  of  May,  1859,  Messrs. 
Kennard  paid  off  Jones  his  2000/.,  and  took  an  assignment 
'>f  his  debt. 
The  bill    alleged   that  the  plaintiffs  had  paid  off  the 
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principal  and  interest  secured  by  the  deed  of  March  4th, 
and  had  taken  a  transfer  to  themselves  of  the  mortgage. 

The  bill  charged  that,  under  the  4th  &  5th  Wm.  &  M. 
c.  16,  the  defendant  Futvoye  had  forfeited  his  equity  of 
redemption  in  the  mortgaged  premises,  by  concealing  from 
them  on  the  occasion  of  his  mortgage  to  them,  dated  the 
12th  of  July,  1858,  the  prior  mortgage  (to  Jones),  dated 
the  21st  of  April,  1858,  and  the  judgment  he  had  allowed 
to  be  entered  up. 

The  bill  alleged  that  the  i)laintiff8,  having  obtained  a 
transfer  of  the  interest  of  Kennard,  Nottage,  Morris,  and 
Jones,  had  absolutely  vested  in  them  the  whole  interest  of 
the  defendant  Futvoye,  and  that  they  had  applied  to 
Nicholay  to  grant  them  a  lease  of  the  Crystal  Palace,  in 
pursuance  of  the  agreement  of  the  24th  of  June,  1857, 
and  the  25th  of  February,  1858. 

The  Crystal  Palace  was  completed  on  the  30th  of 
September,  1858. 

The  bill  alleged  that,  on  the  occasion  of  approving  of 
the  deed  of  the  12th  of  July,  1858,  the  clerk  of  the 
plaintiff's  solicitor  asked  Futvoye  whether  he  had  incum- 
bered the  premises  since  the  mortgages  of  the  5th  of 
March,  1853,  when  he  replied  he  had  not,  and  that  the 
deed  had,  in  order  to  accommodate  Futvoye,  been  executed 
in  such  haste,  as  to  leave  no  time  to  search  the  register. 

The  defendant  Futvoye  admitted  that  he  had  given 
no  notice  to  the  plaintiffs  of  Jones's  deed,  but  averred 
that,  if  he  had,  Jones  would  have  acquiesced  in  the  priority 
of  the  plaintiffs,  as  the  value  of  the  property  was  so  con- 
siderable. He  contended  also,  that  the  plaintiffs,  by  their 
conduct,  had  admitted  his  right  to  redeem,  but  denied  that 
he  had  made  the  statement  imputed  to  him. 


Argument.         j^j.  MaliJis  and  Mr.  H.  Stevens,  for  the  plaintiffs. 

It  is  admitted,  that,  on  executing  the  mortgage  to  th« 
j)lain tiffs  of  the   12th   of  July,  1858,  the  defendant  di^ 
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not  discover  to  them  in  writing  the  prior  mortgage  to 
Jones.  The  case  was  therefore  within  the  very  words  of 
the  statute. 

There  was  one  case  in  which  the  right  given  by  the 
statute  was  fully  recognised,  though  the  Court  thought 
the  conduct  of  the  second  mortgagee  did  not  entitle  him  to 
relief:  Stafford  \,  SeUn/(a). 

It  would  be  contended  that  the  mortgage  to  Jones, 
being  a  mortgage  by  equitable  deposit,  was  not  within  the 
statute;  but  the  right  to  redeem  was  a  right  existing 
exclusively  in  equity,  and  the  construction  of  the  statute 
must  be  according  to  the  doctrines  of  this  Court. 

On  the  question  of  what  constituted  a  mortgage,  and 
of  the  remedies  of  an  equitable  mortgage,  the  following 
cases    were  cited:    Parker  v.   House/ield  {b);    Paine  w. 
Smith  (c) ;  Newton   v.  Aldous,    Meux  v.  Feme,  Spring  v. 
AlUn  {d),  referred  to  in  Parker  v.  Hottsefieldy  and  Rolleston 
V.  Moreton  (e) ;  Jones  v.  Bailey  {f)  ;  Messer  v.  Boyle  {g) ; 
Cowdry  v.  Day  (A  ) ;  and  Powell  on  Mortgages,  Smith's 
ed.  p.  268,  were  cited. — [The   Vice-Chancellok  : — 
The  only  relief  granted  in  favour  of  an  equitable  mort- 
gagee is  sale.     Where  there  is  no  equity  of  redemption 
there  can  be  no  foreclosure.]     In  Jones  v.  Bailey  {i)y  the 
Courtdirected  foreclosure ;  here,  the  words  were, "  to  charge 
the  premises,"  which  was  the  expression  used  in  the  13th 
aection  of  the  1st  &  2d  Vic.  c.  110  (A).     There  was  here, 
moreover,  an  agreement  to  execute  a  legal  mortgage. 


W2Vem.  588. 

W2M.&K.419. 

W  Ibid.  417. 

(fl  Ibid.  421. 

W  1  Dnir.  &  W.  171. 

(/)  17  Beav.  582. 

W2lBcav.659. 

W  Ante,  vol.  1,  p.  316. 

(»)  In  that  case,  his  Honour  hav- 
"^  >ent  for  the  Registrar's  book, 
^^  December,    1853,    it    was 


ascertained  that  the  decree  drawn 
up  was  for  a  sale. 

(ft)  "  Whereas  great  frauds  and 
deceits  are  too  often  practised  by 
necessitous  and  evil  disposed  per- 
sons in  borrowing  money,  and 
giving  judgments,  statutes,  and  re- 
cognisances privately  for  securing 
the  payment  of  the  said  money ;  and 
the  same  persoun  do  afterwards  bor- 
row money  upon  security  of  their 
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Mr.  Bacon  and  Mr.  Tripp,  for  the  defendant  Futvoye. 

This  is  a  qui  tarn  bill  to  obtain  the  benefit  of  a 
forfeiture  which,  it  is  alleged,  has  been  created  by  the 
statute;  and  it  is  to  be  observed  that  there  is  no  case 
in  which  the  Court  has  enforced  such  an  equity. 
Stafford  v.  S€lby(^a\  if  it  was  any  authority  at  all,  was 
against  the  plaintiff,  for  the  defence  set  up  was  overruled. 


lands  of  other  persons,  and  do  not 
acquaint  the  latter  lender  thereof 
with  the  same,  whereby  such  late 
lender  is  very  often  in  danger  to 
lose  his  whole  money,  or  forced 
to  pay  off  the  debts  secured  by  the 
said  judgments,  statutes,  and  re- 
cognisances, before  they  can  have 
any  benefit  of  the  said  mortgages; 
and  whereas  divers  persons  do 
many  times  mortgage  their  lands 
more  than  once  without  giving 
notice  of  the  first  mortgage,  where- 
by lenders  of  money  upon  second  or 
after  mortgages  do  often  lose  their 
money,  and  are  put  to  great  charges 
in  suits-and  otherwise.  For  remedy 
thereof,  and  preventing  the  same 
as  much  as  may  be  for  the  future. 
Be  it  enacted,  that  if  any  per- 
son or  persons  who  have  or  hath 
once  mortgaged,  shall  mortgage 
any  lands  or  tenements  to  any 
person  or  persons  for  security  of 
money  lent,  or  otherwise,  or  for 
any  other  valuable  consideration; 
and  if  the  said  mortgagor  or  mort- 
gagors shall  again  mortgage  the 
same  lands  or  tenements,  or  any 
part  thereof,  to  any  other  person 
or  persons,  for  valuable  considera- 
tion (the  said  former  mortgage 
being  in  force  and  not  discharged), 
and  shall  not  discover  to  the  said 
second  or  other  mortgagee  or  mort- 


gagees, or  some  or  one  of  them, 
the  former  mortgage  or  mortgages 
in  writing  under  his  or  their 
hands,  then  the  said  mortgagor  or 
mortgagors,  his,  her,  or  their 
heirs,  &c.,  shall  have  no  relief  or 
equity  of  redemption  against  the 
said  second  or  after  mortgagee  or 
mortgagees,  his,  her,  or  their  hdrs, 
&c.,  upon  the  said  after  mortgage 
or  mortgages ;  but  that  such  mort- 
gagee or  mortgagees,  his,  her,  or 
their  heirs,  &c.,  shall  and  may 
hold  and  enjoy  such  more  than 
once  mortgaged  lands  and  tene- 
ments for  such  estate  and  term 
therein  as  were  or  was  granted 
and  conveyed  by  the  said  mort- 
gagor or  mortgagors  against  him, 
her,  or  them,  his,  her,  or  their 
heirs,  &c.,  freed  from  equity  of 
redemption,  and  as  fully,  to  all 
intents  and  purposes,  as  if  tlie 
same  had  been  an  absolute  pur- 
chase, and  without  any  power  or 
liberty  of  redemption." 

The  second  section  refers  to 
judgments,  and  the  epitome  is  as 
follows : — 

"  Debtor  upon  judgment  taking 
up  money  of  another  upon  a  mort- 
gage, without  notice  of  judgment 
to  mortgagor,  shall  lose  his  equity 
to  redeem." 

(a)  2  Vern.  588. 
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But,  secondly,  the  alleged  second  mortgage  was  no 
mortgage  at  all.  All  that  was  done  was  to  charge 
premises  already  mortgaged  to  the  plaintiffs  with  a  sum 
borrowed  of  Jones,  but  if  the  plaintiffs  had  not,  in 
their  haste  to  squeeze  out  the  defendant  Futvoye  by 
this  penal  statute,  improvidently  paid  off  Jones's  claim, 
there  was  nothing  to  prevent  them  from  tacking. 

But,  even  if  there  had  been  an  equitable  mortgage, 
that  would  not  be  enough  to  bring  the  case  within  the 
statute.  This  was  a  penal  statute,  and  must  be  con- 
strued strictly.  The  Act  of  6th  Geo.  4,  c.  16,  s.  135, 
provided  that  that  Act  should  be  construed  beneficially 
for  creditors,  but  there  was  no  such  provision  in  this 
statute. 

But,  even  if  there  had  been  a  borrowing  and  lending, 
the  relation  between  the  plaintiffs  and  the  defendants  was 
that  of  partners,  not  that  of  mortgagee  and  mortgagor. 
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Mr.    Craig^  with   Mr.    Martindale,  appeared   for    the 
defendant  Bebb,  but  was  stopped  by  his  Honour. 

Mr.  fF.  H.  Cole  appeared  for  the  defendant  Nicholay. 


Mr.  Malinsy  in  reply,  contended  that  this  was  the 
exact  case  contemplated  by  the  statute. 

The  Vice-Chancellok  : — 

The  object  of  this  bill  is  to  obtain  from  the  Court  Judgmenu 
*  declaration  under  the  statute  of  4  &  5  Wm.  &  M.,  that 
Ac  defendant  Futvoye  has  forfeited  his  right  to  redeem 
*fcc  property  comprised  in  the  plaintiff's  mortgage.  The 
provirions  of  the  statute  have  seldom  come  under  the 
^view  of  this  Court. 

The  plaintiffs'  case   is,   that  the  defendant   Futvoye 
«n  the  12th  of  July,  1858,  executed  to  them  the  mort- 
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1800.  gage  of  that  date  without  having  diaoovered  to  them  in 
writing  the  mortgage  which  he  had  granted  of  the  «mie 
property,  dated  the  12th  of  April,  1858;  and  they 
contend  that  this  conceahnent  by  Futvoye  is  within  the 
statute,  and  ^tcs  a  right  to  come  to  this  Court  to 
foreclose  the  equity  of  redemption. 

But,  looking  at  the  Umguage  of  the  statute,  it  seems 
certidn  that  the  remedy  provided  is  wholly  n^ative. 
There  are  no  words  which  shew  an  intention  to  give  a 
mortgagee  the  right  to  come  actively  into  this  court  to 
enforce  the  forfeiture  which  the  Act  enacts.  The  third 
section,  on  which  this  suit  is  firamed,  in  plain  terms 
enacts  two  things : — 

First,  that  a  mortgagor  granting  a  second  mortgage 
without  giving  to  the  second  mortgagee  notice  in  writing 
of  the  prior  mortgage,  shall  not  be  entitled  to  redeem. 

Next,  that  such  second  mortgagee  shall  hold  and  enjoy 
the  mortgaged  lands  free  finom  all  equity  of  redemption, 
just  as  if  he  had  been  a  purchaser. 

These  two  provisions  determine  the  equity  of  redemp- 
tion, and  deprive  the  mortgagor  of  his  right  to  redeem 
in  this  court. 

To  bring  a  case  within  the  statute,  there  must  be 
at  least  two  mortgages,  a  first  mortgage  which  had  not 
been  discovered  to  the  second  mortgagee.  The  statute 
deals  only  with  mortgages  in  the  ordinary  sense ;  there 
are  no  words  in  the  statute  to  authorize  the  Court  to 
apply  its  provisions  to  anything  but  what  in  the  strictest 
sense  is  a  mortgage. 

It  has  been  contended,  that  an  equitable  mortgage  by 
deposit  of  title  deeds,  and  even  that  all  charges  at  law  and 
in  equity  created  by  the  person  who  has  already  mortgaged 
the  premises  without  notice,  are  within  the  statute.  If 
there  be  a  simple  charge  without  an  equity  of  redemp- 
tion, that  is,  if  there  be  nothing  more  tlian  a  debt  charged 
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upon  an  estate,  without  any  conveyance  of  the  estate  to         i^o. 

the  creditor,  or  any  right  or  equity  of  redemption  re-     kennard 

eerved,  such  a  security  is  not  a  mortgage  and  does  not     futvoyb. 

8eem  to  £^1  within  the  statute,  because  a   charge   is    at 

once  extinguished  by  payment  of  the  debt,  and  from  its 

nature  must  subsist  till  the  debt  is  satisfied. 
There  is  nothing  in  the  statute  to  deprive  a  mortgagor, 

who  has  committed  the  fraud  against  which  the  statute 
was  directed,  of  any  right  he  may  have  at  law  to  redeem. 
What  is   contemplated  by  the  Act  is  the  equity   of  re- 
demption, and,  so  long  as  there  is  a  legal  right  to  redeem 
the  property,  the  statute  seems  to  have  no  application. 

It  is  not  surprising  that  the  statute  has  been  so  seldom 
resorted  to,  considering  that  its  provisions  are  so  peculiar. 
For  example,  unless  the  mortgagor  discovers  in  writing 
the  prior  mortgage,  the  mortgagor  has  lost  his  right  tore- 
deem.  A  verbal  notice,  however  clear  and  although  often 
repeated,  would  not  prevent  the  operation  of  the  statute. 
Looking  at  the  operation  of  the  statute,  together  with 
the  law  of  this  Court,  it  is  easy  to  understand  why  it  is 
that,  since  the  reign  of  Queen  Anne,  there  is  but  one 
reported  case  in  which  the  aid  of  the  statute  was  sought 
hy  a  mortgagee,  and  the  decision  in  that  case  was  little 
&vourable  to  the  plaintiffs'  case.  Still,  as  the  question 
^  been  raised,  it  is  the  duty  of  this  Court  to  put  a 
coMtruction  on  the  statute;  and  I  must  therefore  hold 
that  the  statute  does  not  contemplate  that  the  Court  should 
^e  a  declaration  or  decree  in  order  to  confer  an  active 
remedy. 

But  there  is  a  fiirther  difficulty  in  the  way  of  the 
^lief  prayed  by  the  bill.  In  order  to  bring  the 
<*8e  within  the  statute,  there  must  be  a  first  and  a 
l»ter  mortgagee.  The  word  *^ mortgage"  in  the 
*^tute  must  have  its  technical  and  proper  meaning, 
"«c»U8e    the    penalty    which    it   inflicts    is     distinctly 
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a  forfeiture  of  the  equity  of  redemption.  Here  tlic 
instrument,  which  is  called  a  first  mortgage,  is  not  ii 
form  or  substance  a  mortgage  at  all.  It  is,  in  &ct,  nothing 
more  than  a  mere  charge  without  a  proviso  for  redemption 
or  any  time  fixed  for  redemption.  There  is,  indeed,  f 
covenant  to  execute  a  legal  mortgage  when  called  on 
But  under  this  instrument,  the  first  mortgagee,  Jones 
was  entitled  to  insist  on  retaining  a  charge  without  being 
incumbered  with  a  mortgage  containing  a  proviso  foi 
redemption,  or  the  necessity  for  a  foreclosure.  He 
might  prefer  a  charge,  as  giving  an  immediate  right  o1 
sale.  How,  then,  can  it  be  said  that  this  security  ii 
a  mortgage  within  the  meaning  of  the  statute?  The 
statute  speaks  of  a  mortgage,  not  of  a  general  charge ;  and 
the  instrument  now  in  question  is  clearly  not  a  mortgage* 
but  an  equitable  charge,  which  gave  the  person  entitled 
to  it  a  right  to  file  a  bill  to  enforce  it  by  sale. 

But,  again,  there  must  be  a  first  mortgage  —  not  a 
charge,  but  a  mortgage  with  a  proviso  for  redemp- 
tion ;  and  there  must  also  be  a  second  mortgage  with- 
out discovery  in  writing  of  the  first ;  and  the  statute 
goes  on  to  require  that  the  mortgagor  ^^  shall  agam 
mortgage  the  same  lands  or  tenements,  or  any  part  thereof, 
to  any  other  person  or  persons,  for  valuable  consideration." 
But  what  is  the  later  mortgage,  i.e.  the  deed  of  the  12th 
of  July,  1858?  A  deed  of  equitable  further  charge, 
reciting  only  the  prior  mortgage,  but  containing  no  proviso 
for  redemption  or  sale.  It  has  been  contended  that,  by 
this  deed  of  fiirther  charge,  the  proviso  for  redemption 
in  the  prior  mortgage  extends  to  the  monies  subsequently 
advanced. 

But  I  look  into  these  deeds,  and  I  find  them  incum- 
bered with  a  complication  of  provisions  which,  if  they 
had  all  been  executed  on  the  12th  of  July,  would 
make  it  impossible  for  this  Court  to  hold  that,  upon  the 
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construction  of  this  statute,  this  mortgagor  has  lost  or 
could  lose  any  equity  of  redemption  within  the  words  of 
this  statute.     The   argument  has  been  that  the  whole 
substance  of  these  securities,  one  and  all — not  only  of 
those  of  the  21st  of  April  and  the  12th  of  July,  but  of 
those  of  the  4th  and  the  6th  of  March,  together  with  the 
intermediate  deed  of  the  5th  of  March — amounts  to  an 
aggregate  of  equitable  rights.     That  is  perfectly  true ;  and 
you  may  have,  within  the  provisions  of  the  statute,  an 
equitable  mortgage  with  a  power  of  redemption,  and  if 
you    had,   it   would    be    a    case    to  which    the    statute 
clearly  applies.     But  how  is  it  possible  to  say,  iif  the 
instruments  of  the  4th  of  March  and  the  6th  of  March 
come  to  be  examined,  having  regard  to  the  effect  of  the 
deed  of  the  12th  of  July,  that  this  statute  contemplated 
that  the  equity  of  redemption  which  is  contained  in  the 
previous  mortgage  should  be  lost?     What  the  statute 
Bays  as  to  the  mortgagor  is,  that  he  shall  have  no  relief 
or  equity  of  redemption  against  the  second  mortgagee 
upon  the  said   after  mortgage.     That  means  only  the 
after  mortgage ;  and  if  you  show  that  the  after  mortgage 
reqmres,  in  order  to  complete  the  instrument  of  mort- 
gage, the   insertion   of  a  proviso  for  redemption   of  a 
large  antecedent  debt,  it  is  impossible  to  say  that  it  is 
within  the  provisions  of  the  statute  at  all. 

It  is  hardly  worth  while  to  go  through  the  other  diffi- 
cnlties  in  the  plaintiff's  way,  because  these  prior  instru- 
ments, which  contain  provisoes  for  redemption,  are  so 
framed,  that  to  my  mind  it  is  difficult  to  say  whether  the 
proTiBoes  for  redemption  in  these  deeds  are  not  now 
fiuhfiisting  so  as  to  give  a  power  to  redeem  at  law — a 
power  which  may  still  be  existing  at  law  as  a  legal  power. 
The  rtatute  enacts  no  forfeiture  of  a  legal  right  to  redeem, 
but  only  of  an  equity  of  redemption. 
It  is  not  necessary  to  go  into  a  more  minute  examina- 
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relief  prayed  by  the  bill,  it  can 
There   is  an  alternative  relief 
subject-matter  of  the  plaintiffs' 
mi  for  a  lease  of  the  property 
a    valid    agreement    between 
»r,  and  Nicholay,  one  of    the 
That  agreement  for   a    lease 
rtgage  to  the  first  mortgagee ; 
have  acquired  the  rights  of 
"«  being  second  mortgagees, 
of    the    agreement    also. 
'I  exists  between   Futvoye 
reference  to  their    rights 
lease — ^it  must    be  con- 
any  one  of  these  deeds, 
eir  clauses,   but  to  the 
<cated  provisions  of  the 
'las  rested  his  right  as 
is    security    being   an 
rf  it  rested  there,  he 
^ist  upon   a  right  to 
lim  from    Nicholay, 
i    underlease    from 
's  provision  in  the 
he  plaintiffs,  Fut- 
e  from  Nicholay, 
The   foundation 
it  request  gives 
y  either   assert 
V  decline  to  do, 
<ert  their  right 
able  interest. 
he  whole  pro- 
underlease  is 
to  be  looked 
icrlease,  and 
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tion  of  the  deeds,  considering  what  was  the  object  of  the 
whole  transaction.  It  is  clear  enough  that  the  arrange- 
ment amounted  to  a  partnership.  The  plaintiffs  have  com- 
plained that,  whatever  money  was  wanted  to  carry  on  the 
speculation,  the  plaintiffs  were  called  upon  to  pay  it 
But  the  whole  scope  of  the  instruments  shows  that  when 
money  was  wanted,  Messrs.  Kennard  were  to  pay  it,  for 
Mr.  Futvoye  had  none.  Messrs.  Kennard  entered  into 
a  speculation  with  Mr.  Futvoye,  which  they  took  care 
should  be  a  joint  speculation,  with  a  provision  that  it 
should  not  be  attended  with  the  inconveniences  of  a 
technical  partnership — a  partnership,  from  which  they 
were  to  derive  the  utmost  possible  profits. 

Upon  the  whole  case,  looking  at  the  statements  in  the 
bill,  and  the  nature  of  the  facts,  I  can  come  to  no  other 
conclusion  than  that  the  plaintiffs  entirely  fail  in  showing 
a  case  for  equitable  relief  under  the  statute,  upon  the 
ground  stated  in  the  bill. 

It  has  been  truly  said  that  the  statute  was  intended  to 
provide  against  a  case  of  fraud.  No  doubt  it  was ;  and 
the  provisions  of  the  statute  are  remarkable,  for  it  can 
hardly  be  said  that  a  man  is  guilty  of  fraud  who,  upon 
granting  a  second  mortgage,  tells  the  second  mortgagee 
expressly  that  there  is  a  prior  mortgage,  but  does  not 
make  the  discovery  to  him  in  writing.  But,  on  the  other 
hand,  it  is  impossible  not  to  see  that  it  is  a  gross  fraud  for  a 
mortgagor,  who  has  granted  a  mortgage  to  one  person,  to 
go  to  a  second  mortgagee  and  allow  him  to  advance  his 
money  under  the  impression  that  he  is  to  be  first  mort- 
gagee, and  conceal  from  him  the  fact  that  there  is  already 
a  sum  charged  upon  the  same  estate.  Therefore  there  is 
some  ground  for  charging  Mr.  Futvoye  with  improper  con- 
duct in  not  disclosing  the  execution  of  Jones's  security. 

But  the  question  here  as  to  conduct  is  only  as  to  how 
Mr.  Futvoye's  conduct  may  affect  the  judgment  of  the 
Court  upon  the  question  of  costs.     Upon  the  judgment 
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of  the  Court  as  to  the  relief  prayed  by  the  bill,  it  can 
have   no  effect  at  all.     There   is  an  alternative  relief 
asked  by  the  bilL     The  subject-matter  of  the  plaintiffs' 
security  was  an  agreement  for  a  lease  of  the  property 
in    question,    which    is    a    valid    agreement    between 
Futvoye,   their  mortgagor,   and  Nicholay,  one  of    the 
defendants  in  this    suit.      That  agreement  for    a    lease 
was  assigned  by  way  of  mortgage  to  the  first  mortgagee ; 
and  Messrs.  Kennard,  who  have  acquired  the  rights  of 
first  mortgagees,  themselves  being  second  mortgagees, 
have    taken    an    assignment    of    the    agreement    also. 
But,  so   far  as    any   question  exists  between   Futvoye 
and  Messrs.   Kennard,   with  reference  to   their    rights 
under   that   agreement    for   a  lease — ^it  must    be  con- 
ridered,  not  with  reference  to  any  one  of  these  deeds, 
or  to  any  one  or  more   of   their  clauses,   but  to  the 
8cope  and  effect  of  the   complicated  provisions  of  the 
whole  of  them.     The   plaintiff  has  rested  his  right  as 
niortgagee   upon    the  fact    of   his    security    being   an 
assignment   of  this  agreement.      If  it  rested  there,  he 
might   have   strong  ground   to    insist   upon   a  right  to 
get  a   lease  granted  directly    to    him   from    Nicholay, 
without    being    driven    to    take    an    underlease    from 
Futvoye.     But    there    is    an    express  provision  in  the 
fiist  deed,  that,  at   the  request  of  the  plaintiffs,  Fut- 
voye should  be  bound  to  obtain  a  lease  from  Nicholay, 
uid  grant   an   underlease    to    them.      The   foundation 
rf  the  plaintiffs^   argument  is,  that  that  request  gives 
4e  plaintiffs   the   option,  and   they  may  either   assert 
4eir  right  under  the  contract,  which  they  decline  to  do, 
%  not  making  the  request,  they  may  assert  their  right 
binder  an  assignment  of  the   whole   equitable   interest. 
But  that  view  I  cannot  take,  looking  at  the  whole  pro- 
^ns  of  the  deed ;  because,  although  the  underlease  is 
to  he  at  the  request  of  the  plaintiffs,  what  is  to  be  looked 
*t  is,  the  rights  of  the  tenants  on  an  underlease,  and 
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nothing  short  of  an  assignment  of  a  lease>  when  actually 
obtained,  can  justify  their  going  against  Futvoye,  and 
through  him  against  Nicholay,  to  grant  a  lease  to  them. 

Therefore,  looking  at  the  whole  of  this  second  part  of 
the  case,  I  think  the  prayer  of  the  plaintiffs,  who  ask,  as 
against  Futvoye,  to  have  a  lease  granted  directly  to  them, 
cannot  be  granted. 

There  only  remains  the  question  of  costs.  Upon  that, 
considering  what  the  conduct  of  Futvoye  has  been — ^that, 
having  been  greatly  in  difficulties,  and  being  in  difficulties 
now,  he  concealed  the  mortgage  to  Jones  at  the  time 
when  the  deed  of  July  was  executed — I  cannot  reconcile 
it  with  my  sense  of  justice  to  dismiss  the  bill  with  costs 
as  against  him.  The  bill,  therefore,  must  be  dismissed 
as  against  him,  without  costs ;  but  with  costs  as  against 
Bebb  and  Nicholay. 
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loth,  16M, 

R»l7th. 
ICHAKD  REES  was  the  lessee  of  certidn  land  at  1.  Where  a 
Llanwonno  for  a  term  of  ninety-nine  years,  and,  by  an  after  tendw  of 
mdenture,  dated  the  2d  of  July,  1858,  he  assigned  to  ^^^^^ 
the  plaintiff  the  leasehold  property  in  question  for  the  (the  costs 
residue  of  the  term  of  ninety-nine  years,  subject  to  the  tained),  sold  ' 
covenants  in  the  said  lease  contained,  and  subject  to  a  mort-  ^^®j;  ^^^^ 
gaffe  to  David  Williams  of  250t,  which  250/.  was  to  be  deed,  the  Court 

j^  _   .  _  -  /.    ,  .  set  the  sale 

aeducted  firom  the  purchase-money  of  the  assignment.        aside  agaiDst 

In  March,  1858,  the  premises  were  advertised  for  sale  by  pe^S^who 
Mr.  Hollier,  the  solicitor  of  Messrs.  Williams  &  Lie-  iJi^"^'"* 

'  ^  ^th  know- 

wellyn,  the  mortgagees ;  and  on  such  property  being  put  up  ledge  of  the 

for  sale,  the  plaintiff  directed  Messrs.  Morgan  &  Smith,     2.Apurcha- 
tie  soHcitors,  to  give  Mr.  Holher  notice  of  his  wish  to  ^'Jk^^w/' 
redeem.     On  the  31st  of  March,  one  of  that  firm  called  'edge  of 
^11  Mr.  Hollier,  and  stated  to  him  the  pliuntiff's  wish  to  sufficient  as   ' 
F'edeem,  on  which  Hollier  stated  he  was  not  then  prepared  Sw^i^^to 
*o   give   an   account  of   what  was    due    for    principal,  ^^^i^*^® 
i^^terest,  and  costs,  but,  that  if  Messrs.  Morgan  &  Smith  a  party  to  the 
^'ould  write  to  him,  he  would  obtain  such  account,  and  and  is  not  pro- 
lyl them  know.     He  stated  also  that  there  was  a  second  !^*;^  \^^ 

proviso  that 

^uarge  on  the  property.  ^*>e  purchaser 

On  the  1st  of  April,  Messrs.  Morgan  &  Smith  wrote  inquiry. 
^  Mr.  Hollier,  and  on  the  same  day  received  the  follow-  the  coms  w^ 

^Ilff  renlv  • unascertained 

^^     *^^'  and  the  secu- 

rity ample,  a 

«  Aberdare,  1st  April,  1858.  St^fSi'der 

"Dear  Sirs,— The  mortgage  upon   Richard    Rees's  ^nd^temt 

Property,  called  the  *  Miskin  Inn,'  was  some  time  since  i»  not  entitled 

^'wrferred  to  my  clients,  Messrs.  Williams  &  Llewellyn,  with^^saie— 

^ko  have  also  a  judgment  against  that  party,  which  ^^'^'*- 
*n»oante   to    40/.    odd,    which    they    will,    of    course, 
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tack  to  their  mortgage  security.  It  will  take  about 
340/.  to  clear  off  principal,  interest,  and  costs.  It  will 
suffice,  perhaps,  when  I  state  that  the  conditions  of 
mortgage  have  been  broken,  and  that  proper  notice  has 
been  given.  My  client,  Mr.  T.  H.  Evans,  the  assignee 
appointed  by  the  Insolvent  Court,  intends  to  dispute 
your  client's  title  to  the  equity  of  redemption,  or  to  the 
surplus  (if  any)  of  the  proceeds  of  sale,  upon  grounds 
which  appear  to  me,  to  say  the  least,  valid;  and,  unless 
the  assignee  is  arranged  with^  I  can  see  no  alternative 
for  my  clients,  the  mortgagees,  other  than  paying  such 
surplus  (if  any)  into  the  Court  of  Chancery,  under  the 
Trustees  Relief  Act.  I  shall  be  glad  to  submit  any 
proposal  you  make  to  the  assignee,  with  a  view  to  avoid 
litigation  and  delay* 

**  I  am.  Gentlemen, 

"  Yours  truly, 
(Signed)  "  H.  J.  Hollieb. 

"  Messrs.  Morgan  &  Smith." 


On  the  3d  of  August,  the  plaintiff  wrote  to  the  defen- 
dant Williams  as  follows : — 

"  Sir, — I  hereby  give  you  notice  that  I  shall  attend  at 
your  residence  at  Yniseynon  in  the  parish  of  Aberdare, 
on  Monday,  the  5th  day  of  April  instant,  at  12  o'clock  in 
the  forenoon,  for  the  purpose  of  paying  up  the  principal 
money  and  interest  secured  to  you  on  mortgage  of  the 
^  Miskin  Inn '  and  premises  situate  in  the  parish  of 
Llanwonno,  in  the  county  of  Glamorgan,  late  the  property 
of  Mr.  Richard  Rees,  but  which  property  was  purchased 
by  me  subject  to  such  mortgage  on  the  2d  day  of  January 
last.  And  I  further  give  you  notice  not  to  sell  the  said 
property,  and  that  I  shall  hold  you  responsible  for  any^ 
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"  To  David  Williams,  Esq., 
'  Yniseynon  House,  Aberdare." 
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The   8th  and   9th  paragraphs   of   the    bill  were    as 
follows : — 

8.  "  Upon  the  5th  day  of  April,  1858,  being  the  day 
before  the  said  sale  was  to  take  place,  no  farther  infor- 
mation having  then  been  received  by  the  plaintiff  or  his 
soHcitors  from  the  said  Henry  John  Hollier  as  to  the 
8idd  transfer  or  the  said  judgment,  and  an  account  of 
principal  money,  interest,  and  costs  not  having  been 
rendered  as  promised  by  the  said  Henry  John  Hollier, 
the  plaintiff,  together  with  a  clerk  of  his  said  solicitors, 
named  Lewis,  went  to  the  house  of  the  said  David 
Williams,  and  tendered  to  him  the  sum  of  261/.,  as  the 
principal  money  and  interest  which  would  be  due  upon 
the  said  mortgage  on  the  16th  day  of  April  then  next, 
8uch  sum  being  in  fact  the  principal  and  interest  which 
would  then  be  due.  The  said  David  Williams,  however, 
refused  to  receive  the  said  smn  of  261/.,  on  the  ground 
Aat  he  had,  on  the  16  th  day  of  March  previously,  trans- 
ferred his  mortgage  to  the  defendants,  Bethuel  Williams 
Mid  LleweUyn  Llewellyn,  who  had  given  him  their 
promissory  note  for  the  sum  of  261/.,  being  principal 
money  and  interest  due  thereon  up  to  the  16th  day  of 
April  then  next.  In  fact  the  said  mortgage  and  further 
charge  had  been  transferred  to  the  said  Bethuel  Williams 
and  Llewellyn  Llewellyn,  who  were  in  partnership  as 
timber  merchants,  and  as  such  partners  had  given  the 
said  promissory  note." 

9.  "  On  the  same  day  the  eeid  clerk  of  the  plaintiff's 
aaid  then  solicitors  went  to  the  place  of  business  of  the  said 
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defendants,  Bethuel  Williams  and  Llewellyn  Llewellyn, 
and  saw  the  defendant  Bethuel  Williams,  and  informed 
them  of  the  plaintiffs  said  assignment,  and  his  wish  to 
redeem ;  and  the  plaintiff  himself  also  called  upon  the 
same  defendants,  and  found  the  derk  of  the  plaintiff's 
then  solicitors  then  with  the  said  Bethuel  Williams. 
The  pliuntiff  then  stated  to  the  said  Bethuel  Williams 
that  he  the  plaintiff  was  ready  and  willing  to  redeem  the 
said  mortgaged  premises,  and  he  thereupon  tendered  to 
the  said  Bethuel  Williams  the  sum  of  2612.  as  such 
principal  money  and  interest  as  aforesaid,  and  asked  to 
have  the  deeds  delivered  up  to  him.  The  said  sum  of 
261/.  was  tendered  in  bank  notes  to  the  amount  of  260il, 
with  one  sovereign.  The  defendant  Bethuel  Williams, 
however,  revised  to  deliver  up  the  deeds  or  to  receive 
the  money,  and  denied  the  plaintiff^'s  right  to  redeem ; 
and  he  referred  the  said  clerk  of  the  plaintiff's  sidd  then 
solicitors  to  the  said  Henry  John  Hollier." 

On  the  6th  of  April,  1858,  the  plaintiff,  with  his  solici- 
tor, attended  at  the  sale,  and  placed  the  sum  of  2612.  in 
bank  notes  and  gold  on  the  table  in  the  auction  room, 
stating  the  amount,  and  then  offered  it  to  the  auctioneer. 
And  the  plaintiff  also  gave  notice  of  his  title  to  the 
property,  and  asserted  his  right  to  redeem  the  mortgaged 
premises.  But  the  auctioneer,  and  the  clerk  of  the  mort- 
gagee's solicitor,  refused  to  accept  the  amount.  The  sale 
then  proceeded,  and  the  property  was  knocked  down  to 
the  defendant  Jones  at  400/.,  to  whom  the  plaintiff  im- 
mediately gave  the  following  notice  that  he  would  not 
acquiesce  in  the  sale: — 


"  Sir, — I  hereby  give  you  notice  that  I  claim  the 
*  Miskin  Inn '  and  premises  just  purchased  by  you,  as  my 
property,  and  I  fiirther  give  you  notice  not  to  pay  over 
the  purchase-money  for  the  said  property  to  any  other 
person  than  to  me ;  otherwise  you  will  be  compelled  to 


CASES  IN  CHANCERY. 


103 


pay  the  same  over  again.     Dated  the  6th  day  of  Aprils        i860. 


"Morgan  &  Smith, 
"  per  John  Jenkins. 
«  To  Mr.  Alfred  Jones, 

Jbnkins 

V. 
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"  Castle  Inn,  Aberdare." 

In  December,  1858,  the  purchaser,  Jones,  commenced 
an  action  in  ejectment  to  recover  the  property,  to  which 
action  the  plaintiff,  by  permission,  appeared,  and  notice  of 
trial  was  given  for  the  Spring  Assizes  in  Glamorganshire. 
The  plaintiff  subsequentiy  discovered  that  the  judgment 
referred  to  in  the  letter  of  the  1st  of  April  as  a  charge  on 
Ae  property,  was  dated  on  the  22d  of  June,  1858,  subse- 
quent to  the  assignment  to  the  plaintiff;  and  it  was  never 
registered,  and  was  only  for  33/.  I4ts.  4dL,  with  a  blank 
left  for  costs. 

On  the  ipth  of  March,  1859,  the  pl^tiff  filed  his  biU 
to  redeem. 

The  mortgage  to  Messrs.  Williams  containing  the 
power  under  which  the  sale  took  place,  contained  a 
proviso,  that  if  default  should  be  made  in  payment  of  the 
said  Bum  of  200L  or  the  interest  thereof  on  the  1st 
of  December,  1857,  it  should  be  lawful  for  the  said  David 
Williams,  his  executors,  administrators,  or  assigns,  to  sell 
the  said  mortgaged  premises  either  by  public  auction  or 
l>y  private  contract,  with  full  liberty  to  buy  in  or  rescind 
viy  contract  for  sale,  and  to  resell,  without  being  respon- 
^ble  for  any  loss  which  might  be  occasioned  thereby  ;  and 
to  do  and  execute  all  |uch  acts  and  assurances  for  effec- 
tuating any  such  sale  as  the  said  David  Williams,  his 
executors,  administrators  or  assigns,  should  think  fit. 
That  the  receipts  of  the  said  David  Williams,  his  execu- 
tors, administrators,  or  assigns,  for  any  purchase-monies 
should  be  effectual  discharges  to  any  purchaser  under  the 
P^er ;  and  that  such  purchaser  should  not  be  concerned 


104 


CASES  IN  CHANCERY. 


1860. 
Jenkins 

V. 
JONBS. 

Statement, 


to  see  to  the  application  of  such  purchase-money,  nor  be 
accountable  for  the  non-application  or  mis-application 
thereof.  That  the  said  David  Williams,  his  executors, 
administrators,  or  assigns,  should  not  execute  the  power 
of  sale  until  he  or  they  should  have  previously  ^ven  or 
left  on  the  said  premises  a  notice  in  writing  to  the  said  K 
Rees,  his  executors,  administrators,  or  assigns,  to  pay  off 
the  monies  for  the  time  being  owing  on  the  security  of  the 
indenture,  and  default  should  have  been  made  in  such 
payment  for  six  calendar  months  after  giving  or  leaving 
such  notice,  or  until  some  half-yearly  payment  of  interest, 
Or  part  of  some  such  half-yearly  payment  of  interest, 
should  have  been  in  arrear  three  calendar  months.  It 
was  further  provided  that,  upon  any  sale  purporting  to  be 
made  in  pursuance  of  the  aforesaid  power,  no  purchaser 
should  be  bound  to  inquire  whether  either  of  the  cases 
mentioned  in  the  clause  lastly  stated  had  happened,  nor 
whether  any  money  remained  due  on  the  security  of  the 
said  indenture,  nor  as  to  the  propriety  or  regularity  of 
such  sale,  and  that,  notwithstanding  any  impropriety  or 
irregularity  of  such  sale,  the  same  should,  as  regarded  the 
purchaser  or  purchasers,  be  deemed  to  be  within  the 
aforesaid  power,  and  be  valid  accordingly. 

The  defendant  Williams,  in  his  answer,  admitted  that 
shortly  before  the  sale  the  plaintiflfs  solicitor  caUed  on 
him  and  said  something  about  the  sale  which  he  did  not 
recollect,  but  he  denied  that  any  tender  had  been  made. 

The  defendant  Jones  in  his  answer  admitted  that  the 
money  had  been  offered  in  the  auction  room,  but  alleged 
that  he  knowing  nothing  of  the  accounts  between  the 
parties,  and  relying  on  the  assurance  of  the  vendor  and 
the  auctioneer,  had  bid  for  the  proi)erty.  He  admitted 
also  that  he  had  received  notice  from  the  pldntiff  that 
he  would  not  acquiesce  in  the  sale. 

There  was  considerable  conflict  in  the  evidence. 

It  was  admitted  that  the  right  to  tack  the  judgment 
could  not  be  maintained. 
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Mr.  Malins  and  Mr.  C  Hally  for  the  plwntiff,  con- 
tended that^  on  the  defendant's  own  showing,  there  had 
been  an  oppressive  use  of  the  ix)wer  of  sale,  against  which 
this  Court  would  relieve,  and  that  the  purchaser,  being 
aware  of  the  facts,  was  a  party  to  the  transaction,  and 
could  not  support  the  sale  against  the  plaintiff. 
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Mr.  Bacon  and  Mr.  Stiffcy  for  the  purchaser. 
Mr.  Jones  purchased  the  property  without  knowledge 
of  the  state  of  the  account  between  the  mortgagor  and 
mortgagee,  and  was  exempted  from  inquiring.     He  had 
nothing  whatever  to  do  with  the  question  between  the 
plaintiff  and  his  mortgagees,  and  however  irregular  or  what- 
ever their  conduct  might  be,  it  could  not  affect  his  rights. 
In  Green  v.  Pubford  (a),  where  notice  was  given  to  a 
purchaser  that  the  sale  was  bad,  as  a  fraud  on  the  settle- 
ment, the    Master   of  the  Rolls  refiised  to  direct  any 
inquiry,  and  dismissed  the  bill  with  costs. 

But  where  there  are  covenants  in  a  deed  of  assignment 
on  the  part  of  a  mortgagor,  he  may  refuse  to  take  the 
principal  and  interest,  though  tendered,  till  he  has  con- 
sulted his  attorney  whether  he  can  safely  execute :  Wilt- 
fhire  v.  Smith  (*). 

It  was  clear,  also,  that  by  his  notice  to  the  purchaser  on 
Ae  day  of  the  auction  the  plaintiff  had  recognised  the 
8*le,  and  only  claimed  the  purchase-money. 

Mr.  Greene  and  Mr.  PVhitbread,  for  the  mortgagees. — 
There  had  been  no  tender,  and  it  was  admitted  that  no 
*wn  had  ever  been  offered  for  costs ;  but  if  so,  a  mort- 
gagee was  not  compelled  to  give  up  the  estate  till  he  was 
Wly  satisfied:  Dam/  v.  Barker (c),  Paynter  v.  Carew{d), 
Cathie  v.  Edwards  (e),  Anonymmis  (/). 


(a)  2  Beav.  70. 

(b)  3  Atk.  89. 

(c)  2  Atk.  2. 


{d)  Kay,  App.  3«. 

(e)  2  CoU.  465. 

(f)  6  Madd.  10. 
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The  Vice-Chancellob  : — 

There  are  two  questions  raised  in  this  suit,  first, 
whether  the  mortgagee  has  used  the  power  of  sale  op- 
pressively, and  secondly,  whether  the  purchaser  was  so 
much  a  party  to  the  transaction  which  is  impeached,  that, 
as  against  him,  the  sale  must  be  set  aside. 

The  defendants  were  distinctly  informed  on  the  1st  of 
April,  that  is  five  days  before  the  sale,  that  the  plaintiff 
was  desirous  of  redeeming  the  property.  It  is  not  and 
cannot  be  pretended  that  this  was  other  than  bondjukf 
for  from  the  beginning  of  the  controversy  down  to  the 
day  of  the  sale  there  has  been  a  struggle  on  the  part  of 
the  plaintiff  to  recover  this  estate. 

In  reply  to  a  letter  from  the  plaintiff,  the  mortgagees,  by 
their  solicitor,  wrote  a  letter  which  contains  a  suggestion 
of  what  was  unfounded,  and  a  statement  of  what  was  untrue. 
The  statement  that  it  would  take  3402.  to  clear  off  prin- 
cipal, interest,  and  costs  was  not  justifiable.   The  mortgage 
debt  was  only   250/.   with  a  small  arrear  of  interest, 
making  together  261/.,  and  the  right  to  tack  could  not  be 
mdntained,  and  has  been  very  properly  abandoned.     But 
the  effect  of  these  misrepresentations  was  to  deter  the 
person  seeking  to  redeem,  by  inducing  him  to  believe  that 
a  larger  amount  was  due  than  was  in  &ct  due.     The 
course  of  conduct  disclosed  in  this  letter  brings  the  case 
within  the  description  given  by  Lord  Hardwicke,  in 
Wiltshire  v.  Smith  (a),  of  a  certain  class  of  practitioners. 
For  after  these  misrepresentations  the  writer  goes  on  to  say, 
^^  My  client  intends  to  dispute  your  title  to  the  equity  d 
redemption,  or  to  the  surplus,  if  any,  of  the  sale^  upon 
grounds  which,  to  say  the  least  of  them,  appear  to  me 
valid."    He  could  hardly  say  more.    He  adds, "  And  unless 
the  assignee  is  arranged  with,  I  can  see  no  alternative 


(a)  3  Atk.  89. 
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for  my  clients^  the  mortgagees,  other  than  paying  such 
Borplufi,  if  any,  into  the  Court  of  Chancery  under  the 
TruBtee  Relief  Act  ** — all  which  meant  that  there  was  to 
be  a  sale  at  all  events,  and  that  the  plaintiff's  title  was  to 
be  disputed,  and  the  surplus  of  an  estate,  mortgaged  for 
250/.  and  sold  absolutely  for  400/.,  was  to  be  paid  into 
court. 

The  purpose  of  all  this  is  perfectly  clear :  the  defendants 

resolved  that  there  should  be  no  redemption,  but  that 

there  should  be  a  sale.     This  is  precisely  that  of  which 

the  phuntiff  complains,  and  which  this  Court,  which  alone 

leoognises  the  right  to  redeem,  must  regard  as  oppressive. 

Before  the  surplus  could  be  paid  into  court,  there  must 

necessarily  be  a  sale,  which  could  not  be  effected  con- 

tttently  with  that  redemption  which  the  plaintiff  de- 

ared. 

Even  if  the  case  rested  there,  enough  is  proved  to 
Aaw  such  a  settled  determination  to  defeat,  thwart,  and 
difloourage  the  redemption,  that  this  Court  is  bound  to 
ngttd  with  great  jealousy  any  subsequent  proceedings 
igainst  the  mortgagor's  endeavour  to  redeem. 

There  is  conflicting  evidence  whether  the  plaintiff 
actually  tendered  the  amount  of  the  debt;  but  it  is 
certain  that,  some  time  before  the  sale,  the  plaintiff  himself, 
ttd  afterwards  the  solicitors'  clerk,  went  to  Mr.  Williams, 
^>as  they  swear,  offered  2612.,  which  was  the  amount 
estimated  to  be  due,  exclusively  of  costs.  Mr.  Williams, 
Wever,  can  recollect  nothing  of  the  interview,  except 
tint  something  was  said  about  the  sale,  and  he  is  sure 
dtere  was  no  tender. 

Upon  the  weight  of  evidence,  it  is  proved  that  the 
««m  of  261 1  was  offered  by  the  plaintiff  and  refused  by 
Mr.  Williams.  No  sum  was  offered  for  costs,  because 
^  were  not  ascertained.  The  next  day  the  property 
i*  offered  for  sale,  and  the  mortgagor  attends  and  endea^ 
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1860.  vours  to  prevent  the  sale.  This  power  of  sale  could  only 
JBNKIN8  properly  be  exercised  by  the  defendant,  in  order  to 
repay  himself  the  amount  of  his  debt.  As  to  any  surplus 
that  might  arise  from  a  sale  properly  effected,  after 
payment  of  his  principal,  interest,  and  costs,  the  defendant 
would  be  a  trustee  for  the  plaintiff,  and  bound  to 
account  It  is  well  settled  that,  though  a  mortgagee's 
power  of  sale  confers  a  clear  right,  it  must  be  exercised 
with  a  due  regard  to  the  purpose  for  which  it 
is  given.  A  mortgagee,  with  such  a  power,  stands  in 
a  fiduciary  character,  and,  unlike  an  ordinary  vendor 
selling  what  is  his  own,  he  must  take  all  reasonable 
means  to  prevent  any  sacrifice  of  the  property,  inasmuch 
as  he  is  a  trustee  for  the  mortgagee  of  any  surplus  that 
may  remain.  Upon  the  weight  of  evidence  in  this 
case,  I  must  hold  that  the  power  of  sale  was  oppres- 
sively exercised,  because,  after  the  plaintiff  had  offered 
to  pay  the  principal  and  interest,  the  defendant  per- 
sisted in  his  determination  to  sell. 

It  is  not  seriously  contended — at  least  there  is  ao 
evidence  to  show — that  tliere  was  any  doubt  about  the 
payment.  The  whole  object  seems  to  have  been  to  have 
a  sale  at  all  hazards,  and  to  pay  the  surplus  monies,  if 
any,  into  court,  under  the  Trustee  Relief  Act.  As 
regards  the  mortgagee,  therefore,  I  must  hold  that  the 
sale  was  oppressive,  and  must  be  set  aside,  if  it  can  be 
done,  without  injustice  to  the  purchaser. 

The  purchaser  contends  that,  as  a  hondjide  purchaser  for 
value  under  a  power  of  sale  so  framed  as  to  relieve  him 
from  the  duty  of  making  any  inquiry,  he  is  entitled» 
according  to  the  rules  of  this  Court,  to  hold  the  property 
against  all  claimants.  But,  although  a  power  of  sale  90 
framed  relieves  the  purchaser  from  all  obligation  to  mak^ 
inquiries,  yet  the  terms  in  which  this  clause  is  expressed 
would  seem  to  show  that,  though  a  purchaser  under  a  poweif 
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of  sale  need  make  no  inquiries,  yet  if  circumstances  which 
put  in  question  the  propriety  of  the  sale  are  brought  to 
his  knowledge,  and  he  purchases  with  that  knowledge, 
he  becomes  a    party   to    the    transaction  which  is  im- 
peached.    In  this  case  the  purchaser  was  present,  and 
saw  the  struggle  to  redeem,  and  he  must  have  known 
that   the   effect  of  his  act  would  be    to   destroy   that 
right  to  redeem  which  the  plaintiff  was  endeavouring  to 
establish  while  the  sale  was  pending.     This  knowledge  on 
the  part  of  the  purchaser  puts  him  in  exactly  the  same 
atuation  as  the  persons  from  whom  he  was  about  to 
purchase.     There  seems  nothing  to  relieve  the  purchaser 
from  the  consequences  of  this  proceeding  to  complete  his 
purchase  in  the  &ce  of  what  ought  to  have  put  him  on 
inquiry.     It  is  said,  and  truly  said,  that  had  he  seen 
nothing,  he  need  not  have  made  any  inquiry  ;  but,  having 
been  a  witness  to  what  was  going  on,  he  became  in  one 
sense  a  party  to  the  transaction,  and  cannot  now  rely  on 
the  immunity  given  by  the  deed  in  favour  of  an  indifferent 
purchaser.     In  other  words,  the  purchaser  having  seen 
the  struggle  to  redeem,  and  heard  the  plaintiffs  claim, 
piX)ceeded  at  his  periL 

But  it  was  said  that  the  plaintiff,  by  serving  the  notice 
on  the  purchaser  claiming  the  purchase-money,  has  adopted 
the  sale;  but,  looking  at  the  time  and  circumstances 
when  that  notice  was  given,  it  is  clear  the  plaintiff 
intended  to  waive  no  right  he  might  possess  to  set  aside 
the  sale. 

Then  it  is  sud  that,  the  bill  being  filed  twelve  months 
^  the  date  of  the  sale,  the  plaintiff  comes  too  late ;  but 
it  is  impossible  to  define  the  time  within  which  a  plaintiff 
i&net  come  to  the  Court  to  redeem  his  estate  on  peril  of 
loeing  his  remedy.  The  time  must  depend  on  the  cir- 
^^unstances  of  the  case. 
On  the  whole  case,  I  must  consider  the  sale  oppressive 
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and  invalid  as  against  the  mortgagor,  and  it  must  be  set 
aside. 

The  decree  must  be  as  follows : — 

Judginent.  «  Declare  that,  having  regard  to  the  circumstances,  tlie 
sale  is  invalid,  and  that  the  same  ought  to  be  set  aside. 
Ordered,  that  an  account  be  taken  of  what  is  due  to  tlie 
defendants  Williams  and  Llewellyn  for  principal,  interest, 
and  costs,  as  mortgagees  on  their  mortgage  debt  of  250i!., 
and  ordered  that  such  amount  be  paid  by  the  plaintiff 
within  three  calendar  months  from  the  date  of  the  Chief 
Clerk's  certificate  to  the  defendant  Arthur  Jones.  Thereon, 
ordered,  that  Jones  do  convey  and  assign  the  mortgaged 
premises  to  the  plaintiff.  Befer  it  to  Taxing  Master  to 
tax  the  plaintiff's  costs  of  this  sidt,  and  order  same  when 
taxed  to  be  paid  by  defendants  Williams  and  Llewellyn 
to  plaintiff.  Ordered,  defendant  not  to  take  proceedings 
on  judgment  at  law. 
"  Reg.  Lib.  A.  469,  470,  17th  Feb.,  1860." 


1850. 

Ni^th,  FUTVOYE  V.  KENNARD. 

JDee.2tL 

A  plaintiff  in  IN  this  case,  Mr.  Bacon  and  Mr.  Tripp,  on  behalf  of  ttc 
enutled  to  be  plaintiff,  moved  to  discharge  an  order  made  by  his  Honoi^ 
motion  to^di-   **  chambers,  authorising  the  defendant  Wesley  to  let^  * 

charge  an  gpace  in  the  Crystal  Palace  Bazaar,  at  a  rent  which  th« 
order  made  i  .     .«.  •      .  ,    j 

against  him  at  plaintiff  Contended  was  insufficient.     The  bill  was  fil^ 

to  enforce  certain  agreements  as  to  the  construction    of 

the  Crystal  Palace,  and  charged  the  receiver  Wesley  with 

acting  in  the  interest  of  the  other  defendants,  and  with 
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excluding  the  plaintiff  from  the  management,  in  contra- 
vention of  the  agreement;  and  it  prayed  that  Wesley 
might  be  removed  from  his  office. 

Mr.  Malins  and  Mr.  H.  Stevens^  for  the  defendant,  took 
a  preliminary  objection  to  the  motion,  that  the  plaintiff 
being  in  contempt  for  non-payment  of  the  costs  of  a 
motion,  whjch  had  been  refrised  with  costs,  could  only  be 
keard  to  purge  his  contempt. 


Ill 

1S59. 

FUTVOYB 

V, 

KBNNAR9. 

Argument, 


Mr.  Bacon  and  Mr.  JVtpp  contended  that,  although  the 

pluntiff  was  in  contempt,  he  was  entitled  to  be  heard 

•gunst  an  order  which  had  been  made  adversely  to  him. 

[They   cited    Rickets  v.    Momington  (a),    Wihon  v. 

B(rfef(ft),   Cattell  v.  Simons  {c),   Bickford  v.  Skewes  {d), 

Mmison    v.    Morrison  {e\    Bristowe    v.    Needham  (/), 

Ex  parte  Chadwick  (ff)."] 


The  Vice-Chancbllor  said  he  thought  the  objection 
oonld  not  be  maintained ;  on  which  the  plaintiff's  counsel, 
tfter  that  intimation,  declined  to  press  the  objection 
fartlier.  The  motion  was  then  heard  and  refused  by  his 
Honour. 


W  7  Sim.  200. 

W  9  Sim.  54;  dM.&C.197. 

(0)5Bety.396. 

(<{)10Sim.  193. 


(e)  4  Hare,  690. 
(/)  2  Phill.  190. 
Iff)  16  Jur.  697. 
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Jan,  ^\st. 

Trust  monies 
settled  on  such 
trusts  as  the 
plaintiff 
should  by 
deed  or  will 
appoint, 
ordered  to  be 
paid  the 
plaintiff. 


WATTS  V.  CAMPBELL. 

HIS  was  a  bill  to  recover  the  sum  of  10002.,  to  which 
the  plaintiff  claimed  to  be  entitled.  When  recovered,  the 
money  was  to  foe  held  on  such  trusts  as  she  should  by 
deed  or  will  appoint. 

Mr.  Lindleyy  for  the  defendant,  submitted  to  pay  the 
amount  as  the  Court  should  direct. 

Mr.  Archibald  Smith  asked  that  the  money  might  be 
paid  to  the  plaintiff  herself,  and  cited  Sugden  om 
Powers  {a\ 

Mr.  Lindleyy  for  the  defendant,  submitted  the  matter 
to  the  Court. 


Judgment,         The  VICE-CHANCELLOR  made  the  order  as  asked. 
[See  Routledge  v.  Dorill{b).] 

(a)  Vol.  2,  7th  ed.,  p.  117.  (&)  2  Ves.  367. 
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DILKES  V.  BROADMEAD. 
IN  1822,  one  Henry  Hewitt  demised  to  Capt.  Dilkes,  Assetaofates- 

-D  XT       •  J  1  1    J       11.        1  .       tator,  settled 

i\.ri.,  since  deceased,  a  messuage  and  dwemng-house,  m  bond  fide  on 

the   City   of   Cork,   for  the  term  of  9000  years,   from  oflh™?^^ 

Michaehnas,  1821,  at  the  rent  of  5/.  per  annum.  ^^^^  \^fl^e, 

'  *^  are  no  longer 

In  1828,  Capt  Dilkes,  in  consideration  of  100/.,  demised  i»aWe  to  the 
the  premises  to  one  James  Bucknell,  for  8000  years,  at  creditors, 
the  same  rent.  J^fS'^* 

In  October,  1846,  Capt.  Dilkes  died,  leaving  Charles  J^»»*  '*>« 
0.  B.  Dilkes  his  sole  personal  representative.  legatee  and  the 

James  Bucknell,  by  his  will,  dated  the  15th  of  June,  1829,  settlement  to 
bequeathed  to  his  brother,   William  Bucknell,   all  his  J^^^tpidd 
monies,  &c.,  on  trust,  to  invest  the  said  monies,  and  to  pay  *>y  the  plaintiff 
the  dividends  thereof  for  the  maintenance  and  education  the  testator's 
of  his  daughter  Harriett  until  she  should  attain  twenty-  covS^^to?n% 
four,  or  marriage,  with  his  consent,  previously  obtained  in  ^^^J^J^^' 
writing.     And  upon  further  trust,  to  pay  and  assign  the  costs. 
Hud  monies  and  the  accruing  interest  and  accumulations  to   Titubreii  (a), 
Ks  said  daughter,  on  her  attaining  twenty-four,  or  being  <^^"**<*®'®^- 
ouuried  with  such  consent  as  aforesaid. 

On  the  16th  of  August,  1848,  Harriett  Bucknell,  being 
Under  twenty-four  years  of  age,  but  with  the  consent  of 
fte  trustees,  married  the  defendant  Broadmead,  and  on 
«ndin  consideration  of  her  marriage  the  sum  of  12,500/. 
Bank  Annuities  was  settled  on  trust  for  the  husband  for 
Bfe,  the  wife  for  life,  with  remainder  among  the  children 
of  the  marriage.  A  further  sum  of  about  5,000/.  was  also 
settled  on  trust  during  the  lives  of  the  husband  and  wife, 
for  the  separate  use  of  the  wife,  remainder  to  herself  for 
life  in  case  she  survived  her  husband,  with  power,  in  case 
she  died  in  his  lifetime,  of  appointing  the  fund  by  will. 

(a)  8  Sim.  253,  260. 
VOL.  II.  I 
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DiLKES 

Broadmead. 
Statemeni. 


In  April,  1856,  Thomas  H.  Hewitt,  the  residuary 
legatee  of  Henry  Hewitt,  preferred  a  claim  against  the 
plaintiff  as  representative  of  Captain  Dilkes,  for  one 
year's  rent  due  in  March,  1856,  and  for  a  breach  of 
covenant  to  repair. 

The  plaintiff  thereupon  filed  this  bill  against  Mrs. 
Broadmead  (as  the  representative  of  James  BuckncU) 
and  her  husband,  and  by  amendment  against  the  trustees 
of  the  marriage  settlement,  charging  that  the  estate  of 
James  Bucknell  was  liable  in  this  court  for  the  breach  of 
the  covenant  contained  in  the  indenture  of  the  Slst  of 
July,  1828.  The  bill  averred  that  the  stock  and  securi- 
ties comprised  in  Mrs.  Broadmead's  settlement  were  the 
produce  of  James  BucknelPs  estate. 

The  bill  prayed  for  an  account  of  the  damage  sustained 
by  the  breach  of  covenant  to  repair,  and  of  the  rent,  and 
that  the  defendant  might  be  decreed  to  pay  such  amount 
personally. 

There  was  added  by  amendment  a  prayer  in  the  alter- 
native that  such  payment  might  be  ordered  to  be  made 
out  of  the  funds  comprised  in  the  marriage  settlement,  or 
at  all  events  out  of  so  much  as  was  settled  to  her  separate 
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in  the  hands  of  the  residuary  legatee  and  tliosc  who  re- 
present her. 

At  all  events,  the  plaintiff  is  entitled  to  relief  against 
that  part  of  the  assets  which  were  settled  to  the  separate 
use  of  Mrs.  Broadmead.     ^Bavey  v.  Smith  (a)  was  cited.] 


IMM). 


DiLlLKH 


Broadmead. 


ArgumeHt. 


Mr.  Matins  and  Mr.  Schombergy  for  the  defendants. 

The  case  of  Spackman  v.  TimljreU{b)\»  not  in  principle 
distinguishable  from  the  present  case ;  and  there  is  nothing 
in  the  case  of  Demies  y.  Nicliolson  inconsistent  with  tliat 
decision. 

In  this  case,  there  is  the  additional  circumstance  that 
the  assets  have  been  bonajide  settled  in  a  marriage  settle- 
ment, and  cannot  be  reached,  except,  perhaps,  in  a  case 
of  fraud :  Campion  v.  Cotton  (c).  Ex  parte  McBitmie's 
Trustees  (d). 

A  purchaser  of  a  legacy  wliich  has  been  i)aid,  cannot 
be  called  on  to  refund  or  pay  any  portion  of  a  debt  sub- 
sequently established  against  a  testator's  estate :  Noble  v. 
Brett  {e). 

Richardson  v.  Norton  (f),  and  IHmm  v.  ImaU(jy)  were 
also  cited. 


The  Vice-Chancellor  : — 

This  case  is  clearly  within  the  principle  of  Spackman  v. 
Timbrell{h)y  and  is  also  within  the  doctrines  stated  by 
the  learned  judges  who  decided  the  cases  of  Pimm  v. 
lnsall{i\  Richardson  v.  Horton{j  )y  and  the  other  cases, 
particularly  that  of  Noble  v.  Drett{k\  before  the  Master 
of  the  Rolls. 


Judgment, 


(a)  1  Vem.  144. 

(h)  8  Sim.  253. 

(c)  17  Ves.  263. 

((f)  1  De  G.  M.  k  G.  441. 

(0  24  Beav.  499. 

(/)  7  Beav.  112. 


(^)  1  M.  &  G.  449. 
(h)  8  Sim.  253. 
(i)  1  M.  &  G.  449. 
ij)  7  Beav.  112 
(k)  24  Beav.  499,  511. 
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1860.  There  is  no  imputation  as  to  the  honesty  with  which 

DiLKEs  the  assets  were  dealt  with,  and  it  is  clear  that  they 
Broadmbad.  °^ht  have  been  reached,  if  they  had  passed  into  the 
hands  of  a  volunteer.  But  having  been  transferred  to 
the  possession  of  trustees  upon  the  marriage  of  the 
defendants,  upon  the  trusts  of  the  settlement,  they  are 
protected  by  the  consideration  of  marriage ;  and,  without 
overruling  the  case  of  Spackman  v.  Timbrelly  it  will  be 
impossible  for  me  to  grant  the  plaintiff  the  relief  which 
he  asks,  or  to  allow  him  to  follow  the  assets.  As  to  the 
restricted  part  of  the  relief  which  is  asked,  viz.,  that  the 
plaintiff  may  be  allowed  to  claim  the  money  ag^nst  the 
separate  estate  of  Mrs.  Broadmead,  the  proposition  is  in 
itself  contradictory.  That  can  only  be  done  under  the 
trusts  of  the  settlement;  and  if  this  property  is  protected 
by  the  trusts  of  the  marriage  settlement,  it  cannot  be 
said  that  this  claim  can  be  established  against  those 
assets  when  the  whole  fund  is  protected  by  the  considera- 
tion of  marriage.  On  looking  at  the  case  of  Demies  v. 
Nichol8on{a)y  I  find,  that,  by  the  decree,  the  specific  legatee 
was  to  be  at  liberty  to  file  a  bill  against  the  person  who 
had  received  the  general  personal  estate  of  the  testator, 
in  order  to  establish  his  right  to  be  repaid  what  should  be 
raised  by  sale  or  mortgage  of  the  estate  specifically 
bequeathed.  The  Lords  Justices  in  that  case  made 
reference  to  Gillespie  v.  Alexander y  and  to  Greig  v.  Somer^ 
ville{b\  and  it  is  to  be  inferred,  from  what  was  ssdd^ 
that  they  would  have  allowed  the  decree  in  Davies  v- 
Nicholson  to  stand,  if  the  case  of  Greig  v.  Somerville  haA 
governed  it 

It  is  clear,  however,  that  the  specific  legacy  could  not 
be  touched  until  the  general  estate  was  exhausted. 

In  this  case  the  plaintiff  is  clearly  wrong,  and  the  bill 
must  be  dismissed  with  costs. 

(a)  2  De  G.  &  J.  093.  {h)  1  Russ.  &  M.  338. 
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1  HIS  bill  was  filed  under  the  22d  &  23d  Vict.  c.  35  The  Court  has 

(Lord  St.  Leonards'  Act),  in  order  to  obtain  reKef  against  reUeve^a^nst 

a  breach  of  covenant  to  insure  against  fire.  covert  to 

By  an  indenture  dated  the  28th  of  September,  1854,  insure  com- 
•^  .  .  r  ?  ?   mitted  after 

Charles  Perrin  demised  to  George  Bennett,  the  defendant,  the  date  of  the 

tert^n  houses  at  Norwood  for  a  term  of  ninety-nine  years  y^^^  ^^  35 
from  Christmas,  1852.     By  the  same  instrument,  Bennett  ^^^^ 
covenanted  with  Perrin  "  to  insure  the  premises  against  before  the 
damage  jfrom  fire  in  the  joint  names  of  Charles  Perrin,  Act. 
his  executor  or  executors,  and  of  George  Bennett,  his 
executors,  administrators,  and  assigns." 

George  Bennett  granted  an  underlease  of  the  houses, 
dated  the  8th  of  December,  1854,  to  Thomas  Marsden 
for  the  residue  of  the  term,  wanting  twenty-one  days ; 
*Dd  Thomas  Marsden  covenanted  for  himself,  his  execu- 
^^,  administrators,  &c.,  with  George  Bennett  that  he 
^ould  insure  the  premises  in  some  fire  insurance  oflice, 
^  Be  approved  of  by  Bennett,  his  executors,  administra- 
tis, and  assigns,  in  the  joint  names  of  Thomas  Marsden, 
'^  executors,  administrators,  or  assigns,  George  Bennett, 
'^^^    executors,   administrators,  or   assigns,  and   Charles 
*^^Trin,  his  heirs  and  assigns. 

On  the  29th  of  September,  1858,  the  houses,  with  the 
^-pproval  of  Bennett  and  Charles  Perrin,  were  insured 
gainst  loss  by  fire  in  the  joint  names  of  Perrin,  Bennett, 
^^d  a  person  who  was  an  assignee  of  Marsden. 

On  the  8th  of  February,  1859,  Marsden  assigned  his 
*^terest  in  the  premises  to  Charles  Henry  Page. 

The  premium  was  payable  on  the  29th  of  September, 
^^59,  by  the  plaintiff,  but  was  not  paid.  The  plaintiff 
^eged  that,  two  or  three  days  before  the  premium  was 
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due  he  directed  his  son  to  call  and  pay  it,  but  his  son 
had  forgotten  to  do  so.  In  November,  1859,  the  plsuntiflF 
sent  his  son  to  the  office  to  pay  it,  when  he  found  it  had 
been  already  i)aid  by  Charles  Perrin,  who  held  some  office 
in  the  company. 

On  the  30th  of  December,  1859,  the  defendant  Bennett 
served  the  tenants  with  proceedings  in  ejectment,  to  which 
the  plaintiff  appeared,  and  filed  this  bill,  allying  that  he 
had  no  defence  at  law ;  that  no  loss  or  damage  by  fire 
had  been  sustained ;  and  that  the  breach  of  covenant  had 
been  conunitted  "  through  accident,  or  mistake,  or  other- 
wise, without  fraud  or  gross  negligence."  The  bill  went 
on  to  pray  that,  under  the  circumstances  aforesaid,  the 
defendant  Bennett  might  be  restrained  by  injunction 
from  prosecuting  the  said  action,  and  that  the  plaintiff 
might  be  relieved  against  any  forfeiture  of  the  said 
premises  which  might  have  accrued  from  the  breach  of 
the  covenant  to  insure  contained  in  the  said  indenture 
of  the  8th  of  December,  1854,  upon  such  terms  as  the 
Court  might  think  fit 

George  Bennett,  in  his  answer,  deposed  that  he  had. 
understood  that  the  plaintiff  had  endeavoured  to  induce 
Perrin,  the  ground  landlord,  to  bring  an  ejectment  against^ 
him,  Bennett;  but  this  was  explidned  by  the  plaintiff^ 
that  this  was  done  merely  to  stop  Bennett's  action  of 
ejectment  against  the  plaintiff. 


Argument.         Mr.  Malins  and  Mr.  Schomberg,  for  the  plaintiff 

The  language  of  the  statute  was  express,  and  the  plain- 
tiff was  clearly  within  the  terms  of  the  fourth  section  (c). 


(a)  The  22  &  23  Vict.  c.  36, 
enacts  as  follows : — 

Sect.  4.  "A  Court  of  equity 
flhall  have  power  to  relieve  against 
a  forfeiture  for  breach  of  a  cove- 
nant or  condition  to  insure  against 


loss  or  damage  by  fire  where  no 
loss  or  damage  by  fire  has  hap- 
pened ;  and  the  breach  has,  in  the 
opinion  of  the  Court,  been  com- 
mitted through  accident,  or  mis- 
take, or  otherwise,  without  fraud 
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It  would  be  contended  that  Vice-Chancellor  Kinderslcy 
and  the  Master  of  the  Eolls  had  decided  that  this  Act 
was  not  retrospective.  Here  the  covenant  was  before, 
but  the  breach  was  after,  the  passing  of  the  Act. 

The  decision  of  the  Master  of  the  Rolls  was  on  the 
32d  section  of  the  Act  (a),  and  that  of  Vice-Chancellor 
Eindersley  (6)  substantially  on  the  27th  section.  This 
question  turned  on  the  fourth  section,  and  might  well  be 
retrospective,  though  other  provisions  of  the  Act  were  not. 


I860. 


Argument, 


Mr.  Bacon  and  Mr.  Boyle,  for  Bennett — It  was  quite 
dear  the  Act  never  intended  to  take  away  any  existing 
rights,  and  it  was  expressly  on  that  ground  that  the  Vice- 
Chancellor  Eandersley  held  not  that  any  particular  sec- 
tion, but  that  the  whole  Act  was  not  intended  to  have  a 
retrospective  effect 

The  Vicb-Chancellor  : — 

This  case  is  within  the  4th   section   of  the   Act  of    Judgment, 

^t  session.      It  has  been  argued  that  the  4th  section 

^^8  not  apply  to  any  lease  in  existence  at  the  time  of  the 

P*8eing  of  that  Act ;  and  if  that  be  a  correct  view,  it 

'^ould  follow  that  the   Court  has  no   power   to   grant 

'^licf    for    breaches    of    covenant    accrued     after    the 


^  gross  negligence,  and  there 
^  ^Ji  iosorance  on  foot  at  the  time 
®^  "the  application  to  the  Court,  in 
f^^iformity  with  the  covenant  to 
'^^vre,  upon  sach  terms  as  to  the 
^^ort  may  seem  fit." 

Sect.  6.  "  The  Court  where  re- 
^ef  shaH  be  granted,  shall  direct 
^  record  of  such  relief  having 
P*«ii  granted,  to  be  made  by 
^x^dononent  on  the  lease,  or 
^^erwisc." 

Sect.  6.    "  The  Court  shall  not 
have  power  under  the  Act  to  re- 


lieve the  same  person  more  than 
once,  in  respect  of  the  same  cove- 
nant or  condition,  uor  shall  it  have 
power  to  grant  any  relief  under 
this  Act,  where  a  forfeiture  under 
the  covenant  in  respect  of  which 
relief  is  sought,  shall  have  been 
already  waived  out  of  Court  in 
favour  of  the  person  seeking  the 
reUef." 

(«)  26th  Nov.,  1859,  lie 
Miles, 

(b)  10th  Feb.,  1860,  Dodson 
V.  Sammel, 
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Act,  under  leases  granted  before  the  Act,  because  the 
covenants  were  entered  into  before  the  Act  was  passed. 
But  that  construction  seems  to  me  inconsistent  with  the 
language  of  the  Act  of  Parliament,  and  with  the  scope 
and  object  of  the  Act. 

The  object  of  the  Act  of  Parliament  is  to  give  a  parti- 
cular power  and  jurisdiction  to  this  Court,  which  it  had 
not  before.  There  are  no  words  to  limit  the  operation  of 
the  Act  as  to  this  jurisdiction.  The  Court,  whenever  it 
finds  such  a  breach  of  covenant  as  is  mentioned  in  the 
Act,  is  at  liberty  to  use  the  power  to  give  equitable  rehef 
where  the  circumstances  of  the  case  are  such  as  to  justify  it 

The  question,  therefore,  is,  whether  in  this  case,  a  breach 
of  a  covenant  to  insure  has  been  committed  under  such 
circumstances  that  the  Court  ought  to  grant  relief. 

The  Act  says  that  this  relief  is  to  be  granted  when, 
in  the  opinion  of  the  Court,  the  breach  has  been  conmiitted 
"  through  accident  or  mistake  or  otherwise,  without  fraud 
or  gross  negligence." 

Fraud  is  out  of  the  question  in  this  case.  Negligence 
there  has  been,  undoubtedly ;  but  it  is  necessary  to  consider, 
whether  the  negligence  has  been  so  gross  that  the  Court 
has  no  power  under  the  Act  to  give  relief  against  it 
The  insurance  should,  strictly,  have  been  effected  upon  the 
29th  of  September,  but  it  might  have  been  effected  without 
any  breach  of  covenant  between  that  date  and  the  15th 
of  October.  The  plaintiff  has  stated  the  circumstances 
under  which  the  failure  to  effect  the  insurance  took 
place.  He  alleges  that  it  escaped  his  memory,  and  that 
when  the  matter  was  brought  to  his  recollection,  he  desired 
his  son,  who  had  the  money,  to  go  and  pay  the  premium. 
The  son  neglected  to  do  so.  On  the  15th  of  November,  a 
month  after  the  proper  thne,  the  ground  landlord  (Perrin) 
paid  the  premium  at  the  office,  of  which  it  appears  he 
is  the  agent. 
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But,  considering  that  the  policy  has  been  kept  on  foot 
by  payment  of  the  premium  within  a  month  after  the 
proper  time  of  payment,  by  a  person  who  has  no  wish 
to  take   advantage  of  the  breach — looking  at  all  these 
circumstances,  it  is,  I  think,  too  much  to  say  there  has 
been  such  a  degree   of  gross  negligence  as  to  prevent 
the    plaintiff  from  having   relief  against  the  breach   of 
the  covenant.     On  the  contrary,  looking  at  all  that  has 
passed  between  the  parties,  I  think  they  have  dealt  with 
this  property   in  such   a  way  as   that  a  case   of  gross 
negligence  cannot  be  made  out,  and  the  plaintiff  is  con- 
sequently entitled  to  relief.     Mr.  Snow,  the  defendant's 
solicitor,  has  made   a  statement  which  might  have   in- 
"boduced  a  very  unfavourable  feature  into  the  plaintiffs 
case,  viz.,  that  the  defendant,  Bennett,  being  under-lessee, 
and  also  the  lessor  of  the  plaintiff,  the  plaintiff  having 
T>roken  his  covenant  with  Bennett,   suggested  to   Mr. 
IPerrin  to  take  advantage  of  that  breach  and  oust  his,  the 
j)laintifr8,  lessor.     But  when  the  truth  is  looked  at,   it 
sppears  that  the  suggestion  was   made  in  order  to  re- 
lieve the  plaintiff  from  the  action  brought  by  Bennett 
ibr  the  breach  of  covenant.    The  suggestion  was  that  Mr. 
Perrin  should  bring  an  action  unless  Bennett  agreed  to 
«tay  his  action.  Unfortunately,  an  expensive  suit  has  been 
made  out  of  a  trifling  matter. 

The  Act  of  Parliament  says  that  the  Court  shall  give 

relief  in  certain  cases,  and  in  doing  so  may  impose  terms. 

One  term  to  be  imposed  upon  this  plaintiff  must  be, 

that  he  must  pay  all  Bennett's  costs  which  have  been 

incurred  at  law.     I  should  have  been  disposed  to  add  to 

that  the  costs  of  this  suit ;  but,  looking  at  the  course  wliich 

the  litigation  has  taken,  and  the  defence  which  has  been 

made,  I  cannot  consider  that  the  questions  raised  by  the 

defendant  are  proper. 

Therefore  I  cannot  impose  as  a  term  upon  the  plaintiff 
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that  he  should  pay  the  defendant's  costs.  The  defendant 
must  jxay  his  own  costs.  Declare  that  the  plaintiff  is 
entitled  to  be  relieved  upon  the  terms  of  paying  the  costs 
of  Bennett  in  the  action  at  law,  and  that  in  this  suit  each 
party  must  pay  his  own  costs. 


March  23d. 


Upon  a  petition 
for  payment 
out  of  court 
of  a  share  in 
a  fund  stand- 
ing to  a  gene- 
ral account  in 
which  infiuits 
are  interested: 
Meldt  ttiat  a 
j^imrdian  ad 


Be  THE  TRUSTS  OF  ABRAHAM  WARD'S 
WILL,  AND  THE  TRUSTEE  RELIEF  ACT. 

Under  the  will  of  Abraham  Ward,  his  real  and 
personal  estates  in  the  events  that  happened  became 
divisible  among  the  brothers  and  sisters  of  his  daughter 
Elizabeth,  who  should  be  living  at  the  death  of  his 
grandchild  Louisa  Elizabeth  Ruet,  and  their  childreiL 

Louisa    E»   Ruet    died  i"  T^ebruary,  1843,  at  which 
time  John  Ward  had  three  children^   i^^ily?  John  the 


should  be  served,  ought  not  to  be  appointed. 
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Mr.  Martindale  appeared  on  the  petition,  and  stated  to  i860. 

the  Court  that  a  question  would  arise  as  to  the  right  of      Re  Tub 

the  after-born  children  of  John  Ward  to  participate  in     jv^^Yham^ 

that  legacy.     In  that  case  it  was  a  question  whether  a       Ward's 

.  «  .  ,  ,  .  .  Will,  and 

guardian  of  the  infants  ad  litem ^  on  whom  the  petition  thbTrusteb 

Rblibf  Act. 

Argument. 

The  Vice-Chancellob  sjud,  in  order  that  good  ser-    judgment. 

vice  upon  the  children  of  John  Ward  born  after  Louisa 

E.  Ruet's  death  might  be  effected,  it  would  be  necessary 

to  have  a  guardian  ad  litem  appointed ;  but  as  it  would  be 

desirable  to  have  a  uniform  practice,  he  would  consult  the 

other  judges  on  the  point     His  Honour,  on  a  subsequent 

day,  stated  that  he  had  consulted  the  Master  of  the  Rolls 

and   Vice-Chancellor   Wood,   and   they    were   both   of 

opinion  that,  in  a  case  of  this  kind,  a  guardian  ad  litem 

of  the  infimte  ought  to  be  appointed. 
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Giftbjmte»- 

Urtriz  totrw-     T 

tow,  «r  m        JOHX    niCKMAX,  bv  Im  will,  dated  the  16th  of 

OB  trait  to  is-  Januar}',  1851,  after  directing  pavment  of  his  debts  and 
vest  the  Mine    m^Jung     certain     bequests,    gave    and    bequeathed    to 


Sai 

r«al  tecurities,  Thomas  Upsall  and  his  son-in-law,  Pask  Jackson,  a  debt 

aad  to  stand 

poMCMedof      or  sum  of  1000/.  sterling,  due  and  owing  to  him  by  his 

iatm^andof  ^^°  Robert  Upsall,  together  with  all  securities  for  the 

^^•**^»        same ;  and  he  authorised  and  empowered  the  said  Thomas 

■eenritict.on     Upsall  and  Pask  Jacks6n,  and  the  survivor  of  them,  to 

to  pay  the         gi^'^  his  said  son  Robert  such  time  for  the  payment  of  the 

aanol^olW  P^^^^P^  ^^  ^^  ^^^  debt,  and  to  permit  the  same  or  any 

««l  to  pay  part  thereof  to  remain  outstandimr  for  such  period  or 
tbree-foartha  ,  ^  '^ 

oftherefidne    periods,  and  upon  the  present  or  any  future  security  as 

or  diTidends      ^^Y  ^^  ^®  sliould  in  their  or  his  discretion  think  fit,  it 

reeeiTedfrom    feeing  his  will  that  his  said  son  Robert  should  not  be 

the  Mid  debt,     ,    , 

or  the  ioveft-    injured  by  the  sudden  calling  in  of  the  principal  of  such 

tohiadangfa-    debt,  unless  such  circumstances  should  occur  which,  in 

aaer^nUiiitiir*  *^^  judgment   of  the   siud   trustees  or  trustee,   should 

death  he  gave  render  the  speedy  calling  in  of  the  same  expedient.     And 

foortenthaof  ,  i         ^  "&  i 

the  debt  of        he  directed  that  if  the  principal  of  the  same  debt  or  any 

daoKhVer  P^^t  thereof  should  be  called  in  or  paid,  the  same  should 

B "hiji  codicil    ^®  forthwith  invested  by  the  trustees  or  trustee  for  the 

the  testator  time  being  of  that  his  will  in  their  or  his  names  or  name 
revoked  the        .       i  i  i.  i  /<      ,  i 

gift  of  four-      m  the  pubuc  stocks  or  funds,  or  upon  government  or  real 

l^/!  and       securities,  at  interest ;  and  he  further  directed  that  his  said 

f^ve  '^j^      trustees  or  trustee  should  stand  possessed  of  the  said  debt, 

tenths  of  the     and  of  the  interest  to  accrue  due  thereon  from  his  decease, 

debt,  on  the  _      .  _     _  , .  ^        n      t  i 

;»ame  tnibtij  a8  and  also  of  the  said  stocks,  tunas,  and  securities,  upon 

tcntbl*!  —  ^^"^^  thereout  to  pay  unto  his  daughter,  the  plaintiff,  the 
Held,  that  the  yearly  sum  of  30/.  by  quarterly  payments,  the  first  pay- 
charge  on  the  ment  thereof  to  be  made  at  the  expiration  of  three  calendar 
debt  of  1000^*  months  next  after  his  decease,  for  her  own  absolute  use 
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during  her  life.     And  upon  trust  to  pay  into  the  proper 
hands  of  his  daughter  Mary  Jackson,  wife  of  the  said 
Pask  Jackson,  during  the  life  of  the  plaintiff,  three  fourth 
parts  of  the  residue  of  the  interest  or  dividends  to  be 
received  from  the  said  debt  or  the  investment  thereof,  for 
her  separate  use,  free  from  the  debts,  control,  or  engage- 
ments of  her  then  present  or  any  future  husband,  and 
her  receipt  alone  and  only  from  time  to  time  to  be  a 
sufficient  discharge  for  the  same,  and  during  the  life  of 
the  phdntiff  to  pay  the  remaining  one-fourtli  part  of  the 
mi  interest  or  dividends    unto  his  son  Thomas  Upsall 
for  his   use;    and  from   and   after  the   decease   of  the 
pLuntiff,  he  gave  and  bequeathed  to  his  said  son  Robert  one- 
half  of  the  said  debt,  or  the  investment  thereof,  for 
Ub  absolute  use ;  he  gave  and  bequeathed  one-tenth  part 
thereof  to  his  said  son  Thomas,  for  his  absolute  use,  and 
he  directed  his  executors  to  stand  possessed  of  the  remaining 
four  tenth  parts  thereof,  upon  trust  to  pay  the  interest, 
dividends,  or  annual  proceeds  thereof,   into  the  proper 
hands  of  his  said  daughter  Mary  Jackson,  during  her  life, 
for  her  separate  use,  free  from  the  debts,  control,  or  engage- 
ittents  of  her  then  present  or  any  future  husband,  and  her 
receipt  alone  and  only  to  be  a  sufficient  discharge  for  the 
*une ;  and  from  and  after  her  decease,  upon  trust  as  to 
the  said  four  tenth  parts  of  the  said  debt,  or  the  invest- 
ment thereof,  to  pay  and  transfer  the   same  unto  and 
^Qiongst  all  and  every  the  children  of  his  said  daughter 
^ho  should  survive  her  or  should  die  in  her  lifetime  leav- 
i%  issue,  in  equal  shares  and  proportions;  and  he  gave  and 
hequeathed  all  that  his  leasehold  messuage  or  tenement 
Wid  premises.  No.  14,    Mount    Terrace,    New    Boad, 
Middlesex,    unto    his    said  son   Thomas 
and  the  swd  Pask  Jackson,   their  executors, 
^^nistrators  and  assigns,  for  all  his  estate,  term,  and 
interest  therein,  upon  trust  from  time  to  time  to  receive 
4e  rent  and  profits  thereof,  and,  afi«r  payment  of  ground 
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rent  and  all  other  outgoings  and  didburscments,  to  pay  the 
clear  residue  thereof  as  the  same  should  become  due,  and 
not  by  anticipation,  unto  or  i>ermit  the  same  to  be  received 
by  his  said  daughter,  the  plaintifF,  Sophia  Upaall,  during 
her  life,  for  her  own  solo  and  sci>arate  use,  free  from  the 
control,  debts,  and  engagements  of  any  husband  with 
whom  Bhe  might  intermarry,  and  so  that  she  might  not 
alien  or  anticipate  the  same,  and  for  which  her  receipt 
alone,  signed  with  her  own  hand  after  such  rents  should 
become  due,  should  be  a  good  and  sufficient  discharge. 

The  testator  made  a  codicil  to  his  will,  dated  the  13th 
of  November,  1851,  by  which  he  revoked  the  bequest  to 
his  executors  of  four  tenth  parts  of  the  sum  of  100/.  owing 
to  him  by  his  son  Robert,  in  trust,  after  the  decease  of  his 
daughter,  the  plaintifF,  for  his  daughter,  Mary  Jackson, 
and  her  children,  and  instead  thereof  he  gave  to  his  exe- 
cutors three  tentli  parts  of  such  debt,  upon  the  same  trusts 
as  were  in  his  said  will  declared  concerning  the  said  four 
tenth  parts  thereof;  and  instead  of  one-half  of  the  said 
debt  by  his  said  will  given  to  his  son  Robert  after  the 
decease  of  his  said  daughter,  the  plaintiff,  he  gave  to  his 
said  son  Robert  six  tenth  jiarts  thereof;   and  he  revoked 
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follows  the  direction  to  pay  the  annuity;  after  which 
the  testator  proceeds  to  diB{)ose  of  the  whole  fund.  It  is 
clear,  tlierefore,  his  intention  was  that  the  annuity  should 
be  paid  only  out  of  the  interest.  In  the  recent  case  of 
Baker  v.  Baker  (a),  a  testator  directed  his  executor  and 
trustee  to  get  in  his  estate,  and  to  stand  possessed  of  the 
produce  thereof,  on  trust  to  raise  thereout,  and  to  invest 
in  the  stocks,  or  upon  mortgage,  such  a  sum  of  money 
as,  when  invested,  should  realise  a  clear  annual  income, 
and  to  pay  to  his  wife  such  dividends,  interest,  or  annual 
income ;  and,  on  her  death,  to  stand  possessed  of  the 
money  and  stocks  in  which  the  same  might  be  invested 
on  certain  trusts.  Then  followed  a  direction  as  to  the 
•'residue,"  after  raising  thereout  sufBcient  to  pay  the 
annuity.  The  House  of  Lords  held  the  widow  was  not 
entitled  to  have  the  annuity  made  good  out  of  the  corpus. 
In  Foster  v.  Smith  (i),  there  was  a  devise  of  real  estate, 
on  trust  to  receive  the  rents  and  to  pay  thereout  an  annuity 
"to  the  testator's  widow,  and,  after  her  decease,  to  convey 
the  estate ;  but  it  was  held,  reversing  the  decree  of  Vice- 
Chancellor  Knight  Bruce  (c),  that  the  annuity  was  a 
charge  only  on  the  rents. 


Mr.  Bacon,  Q.C.,  and  Mr.  Hallett,  for  the  plaintiff. 

The  direction  in  the  will  is,  that  the  trustees  are  to 
stand  possessed  of  the  said  debt  and  of  the  interest  to 
accrue  thereon,  and  also  of  the  said  stocks,  funds,  and 
securities,  upon  trust  thereout  to  pay  the  annuity.  These 
words  are  nearly  the  same  as  those  in  the  case  of  Wright  v. 
Callender{d)y  where  the  Lords  Justices  held,  reversing 
the  decision  of  Vice-Chancellor  Kindersley,  that  the 
annuitant  was  entitled  to  have  a  deficiency  that  existed 
made  good  out  of  the  residue.  There  was  a  residuary 
gift  in  that  case,  as  in  this.     The  words  in  both  cases  are^ 

(a)  6  Ho.  Lds.  616.  (c)  2  Y.  &  C.  193. 

(b)  1  Phill.  629.  (d)  2  De  G.  M.  k  G.  652--8. 
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Argument, 


on  "  trust  thereout ;  "  and  here  there  is  a  clear  intention 
to  give  over  only  what  should  remain  after  satisfaction  of 
the  annuity. 

The  true  criterion  is — does  the  testator  mean  to  give  an 
annuity,  or  only  the  produce  of  a  sum  of  money  directed 
to  be  set  apart  ? 

In  the  codicil  the  testator  calls  the  subject  matter  the 
debt,  but  he  also  caUs  it  the  1000/.,  and  does  not  alter 
any  of  the  trusts  created  by  the  will  except  as  to  amount 


Bot/d  V.  Buckle{a)  was  also  cited. 
See    also    May  v.  Bennett(J}\   Davies  v. 
Hodge  v.  Lewin{d), 


fFattier{c)y 


Judgment.      The  ViCE-ChANCELLOE  : — 

In  the  trust  which  directs  payment  of  this  annuity,  the 
testator  in  the  clearest  and  most  impressive  language 
directs  not  only  the  debt  and  interest,  but  also  the  stocks, 
funds,  and  securities  to  be  held  in  trust  to  pay  the  annuity. 
Unless  there  be  something  in  the  will  to  control  this 
language,  the  capital  as  well  as  the  interest  of  the  whole 
trust  fund  is  applicable  to  make  good  the  annuity. 

The  subsequent  words  are  by  no  means  clear.  Thejr 
are  said  to  contemplate  the  event  of  the  interest  being- 
more  than  enough  to  make  good  the  annuity,  because 
the  words  are :  "  Upon  trust  to  pay  into  the  proper  handa 
of  my  daughter  Mary  Jackson,  during  the  life  of  the 
plaintiff,  three  fourth  parts  of  the  residue  of  the  interest 
or  dividends  to  be  received  from  the  said  debt,  or  the 
investment  thereof." 

But  these   words  relate  to  that  which   was  not  the 
subject-matter  of  the  former  gift. 

The  difficulty  arises  from  this,  that  one  part  of  the 
debt,  or  of  the  investment  thereof,  is  to  be  paid  to  one 


(a)  10  «Sim.  505. 

(b)  1  Ru88.  370. 


(c)  1  Sim.  &  St.  403. 

(d)  lBeav.431. 
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individual  object  of  the  testator's  bounty,  and  the  other 
part  to  another.  The  word  "  residue  "  must  be  taken  to 
refer  to  the  whole  investment 

It  has  been  said,  upon  the  authority  of  the  case  of  Baker 

V.  Baker — reading  the  codicil  and  the  will  together — that 

there  was  so  clear  a  gift  of  a  particular  sum  of  money  to 

be  invested,  that  it  is  impossible  to  defeat  that  gift  of  a 

particular  sum  of  money  by  taking  any  part  of  the 

capital  to  make  good  the  annuity.     But,  by  the  codicil, 

the  testator  did  not  intend  to  alter  the  subject-matter  of 

the  gift  at  all ;  he  only  wished  to  alter  the  proportion  of 

the  gift  which  Robert  was  to  take — namely,  six-tenths 

instead  of  one-half.     He  has  called  it  indeed  a  ^^  debt," 

but  he  means  the  same  thing  as  ^^  the  debt  and  interest " 

spoken  of  in  the  will.     I  cannot  consider  that,  upon  the 

antliority  of  Baker  v.   Bakery   I  am  authorised   to   say 

when  the  testator  has  directed  that  the  capital  is  to  go  in 

payment  of  this  annuity,  that  the  subsequent  words  can 

ooxttrol  the  intention  which  he  has  so  clearly  expressed 

hy  the  former  words.     I  must,  therefore,  order  a  sufficient 

>Qm  to  be  set  adde  out  of  the  fund  to  provide  for  the 

fa  annuity. 
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March  I9th 
it  M#A. 

The  Wills 
Act,  Igt  Vict, 
c.  26,  has  not 
altered  the 
rale  of  law 
that  every 
devise  of  real 
estate,  though 
in  terms  resi- 
duary, is,  in 
fact,  specific. 


PEABMAIN  V.  TWISS. 


Hi 


ENBY    THEOBALDS,    by    his    will,    made   the 
following  disposal : — 

"  First,  I  give  and  devise  all  my  estates  situate  at 
Ashwell,  in  the  county  of  Hertford,  and  all  my  leasehold 
and  other  estates  in  London,  or  in  the  county  of  Middle- 
sex, to  my  beloved  wife  Rebecca  Theobalds,  her  heirs, 
executors,  and  administrators  absolutely;  and  I  give, 
devise,  and  bequeath  all  other  my  freehold,  copyhold, 
and  leasehold  estates  unto  my  said  beloved  wife  Rebecca 
Theobalds,  for  and  during  the  term  of  her  natural  life, 
without  impeachment  of  waste ;  and  from  and  immediately 
after  the  decease  of  my  said  wife  I  give,  devise,  and 
bequeath  all  my  said  last-mentioned  freehold,  copyhold^ 
and  leasehold  estates  in  manner  following,  that  is  to  say, 
I  give,  devise,  and  bequeath  all  my  freehold,  copyhold, 
and  leasehold  estate  at  Brookend,  in  the  parish  of  Steeple 
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nephew  Abraham  Pearmain,  lus  heirs^  executors,  and 
administrators." 

The  testator  then  gave  several  pecuniary  legacies,  and 
gave  to  his  "beloved  wife  absolutely"  his  furniture, 
household  stores,  plate,  clolhes,  linen,  and  china,  his  old 
pony,  gig,  and  poultry,  and  proceeded  as  follows : — 

"  Also  I  give  and  bequeath  all  the  rest  and  residue  of 
my  goods^  growing  crops,  stock  crpp,  mortgages,  monies, 
securities,  and  personal  estate  at  my  decease  unto  my  said 
nephew  Abraham  Pearmain,  his  executors,  administrators, 
and  assigns,  subject  to  the  payment  of  my  just  debts, 
funeral  and  testamentary  expenses,  and  all  the  before- 
mentioned  legacies  and  annuity,  which  legacies  and 
annuity  are  to  be  payable  at  the  end  of  three  months 
after  the  decease  of  the  survivor  of  me  and  my  said  wife, 
and  shall  also  be  a  charge  on  my  real  estate  in  aid  of  my 
personal  estate,  and  my  wife  shall  be  exonerated  at  the 
expense  of  my  residuary  legatee  from  all  charges  upon 
or  in  respect  of  her  life  interest  in  my  real  estate.  And 
I  appoint  my  ssud  beloved  wife  Rebecca  Theobalds,  my 
brother-in-law  William  Thompson,  of  Ashwell,  in  the 
county  of  Hertford,  and  my  said  nephew  Abraham 
Pearmiun,  executors  of  this  my  will,  and  I  give  them  all 
estates  vested  in  me  as  mortgagee  or  trustee,  but  the 
money  secured  on  such  mortgages  shall  go  as  part  of  my 
personal  estate.  And  I  revoke  all  former  wills  by  me 
made." 

The  testator  died  on  the  12th  of  November,  1843, 
leaving  his  widow  him  surviving.  Abraham  Pearmain 
and  William  Thompson  proved  his  will. 

At  his  death  the  testator  was  entitled  to  estates  in  fee 
simple  at  Ashwell,  which  were  of  freehold  tenure  and 
firee  from  incumbrance.  He  had  also  estates  at  Brookcnd, 
Steeple  Morden,  and  Guilden  Morden,  which  were  in- 
cumbered. 

The  widow  died  on  the  22d  of  May,  1857. 
K  2 


I860. 


Statement, 
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The  executor  Thompson  died  in  the  lifetime  of  the 
widow. 

The  bill  was  filed  by  Abraham  Pearmain,  the  surviving 
executor^  and  it  charged  that  the  executors  had  paid  debts, 
&c.  exceeding  the  personal  estate. 

The  23d  paragraph  was  as  follows : — 

"The   pl^ntiff  also   charges   that  the   said  sum   so 
paid  by  the  plaintiff-  for  the  principal  of  the  said  several 
legacies,  with  interest  thereon  at  47.   per  centum  per 
annum,  from  the  22d  day  of  August,  1857,  together  with 
the  plaintiff's  costs,  charges,  and  expenses,  properly  in- 
curred in  and  about  paying  the  said  legacies,  is  a  charge 
on  the  whole  of  the  real  estate  of  the  testator,  and  that 
the  plaintiff  is  entitled  to  a  charge  on  the  said  estate  at 
Ashwell,  and  on  the  said  hereditaments  at  Steeple  Morden 
devised  to  the  said  William  Theobalds,  for  so  much  thereof 
as  shall  be  to  the  whole  thereof  in  the  same  proportion 
which  the  value  of  the  said  hereditaments  bears  to  the 
value  of  the  whole  of  the  real  estate  of  the  testator ;  and. 
that  the  said  unpaid  legacies  ought  to  be  raised  rateabl^^ 
out  of  the  whole  of  the  real  estate  of  the  said  testator^ 
and  paid  or  secured  for  the  benefit  of  the  said  l^atees  ; 
and  that,  in  estimating  the  value  of  such  real  estates,  the 
mortgage  debts  charged  on  the  said  real  estates  respec- 
tively, or  any  part  thereof  respectively,  should  be  de- 
ducted." 

The  bill  prayed — 

That  an  account  might  be  taken  of  the  personal  estate 
of  the  testator,  not  specifically  bequeathed,  come  to  the 
hands  of  the  plaintiff,  and  of  his  debts,  &c. ;  and  in  case, 
on  taking  such  account,  a  balance  should  be  found  due 
to  the  plaintiff,  that  such  balance,  with  interest,  might  be 
raised  rateably  out  of  the  real  estate  of  the  testator,  and 
out  of  the  personal  estate  specifically  bequeathed. 

That  80  much  of  the  legacies  as  were  unpaid  might  be 
raised  rateably  out  of  the   real   estate   devised  by  the 
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said   testator,  after  deducting  the  charges  on  the  real         18^- 
estate,  &c.  Pbarmain 

V, 

Mr.  Bacouy  Q.C.,  and  Mr.  A.  Smith,  appeared  for  the         Z!!.*' 

plaintiff.  Argujnent 

Mr.    Giffard,  Q.C.,  and  Mr.  Bathurst,  for  the  devisee 
of  the  widow. 

The  Ashwell  estate  was  specifically  devised,  and  neither 

that  nor  the  specifically  devised  personal  estate  can  be 

resorted  to  while  the  residuary  real  estate  remains  unad- 

ministered.     Under  the  old  law,  "  there  was  no  distinction 

between  a  specific   and  a  residuary   devise;"    but  the 

new  Wills  Act  having  removed  the  ground  on  which 

that    rule    of   law    was    based,    by    making    the    will 

epeak    from   the    death,    Vice-Chancellor    Eondersley, 

in  a  recent  case,  had  decided  that  real  estate,  passing 

under  a  residuary  devise,  must  be  applied  in  payment 

of  debts  before  the  personal  estate  specifically  given. 

[The  Vice-Chancelloe  : — ^Every  devise  of  land  is 

necessarily  specific,  from  the  nature  of  the  subject-matter ; 

it  has  a  locality,  which  personalty  has  not.]     Leasehold 

estate  also  has  locality,  but  it  is  personalty.     [The  ViCE- 

Chancellob  :  —  Leasehold    estate    also    has    locality, 

certMnly,  but  having  been  held  to  be  personal  estate,  it 

does  not  pass  specifically,  but  generally  with  the  bulk 

of  the  personal   estate,  imless  given  specifically.     Any 

other  chattel  may  be  given  specifically.]     When  the  will 

could  only  operate  on  the  real  estate  which  the  testator 

Wl  at  the  date  of  it,  a  residuary  devise  was  necessarily 

specific,  because  it  was  as  much  defined  as  that  described 

in  terms,  but  now  that  the  will  speaks  from  the  death,  a 

residuary  devise  no  more  defines  the  real  estate  on  which 

the  will  may  operate  than  is  done  by  a  gift  of  residuary 

personal    estate.      On    that    ground,    Vice-Chancellor 

Kindersley,  in  the  case  of  DoA/  v.  Har(Tidge{a\  and  the 

(a)  Not  reported. 
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1860.  Master  of  the  Rolls,  in  the  case  of  Rotherham  v.  Rather" 

PiSAKBcjkiN  hum{a)y    held  that  the  effect  of  the  statute  of  the  let 

Tw^ss.  Vict.  c.  26,  had  been  to  alter  the  course  of  administration. 


Argument, 


[The  Vice-Chancellou  : — The  Master  of  the  Rolls,  in 
Rotherham  v.  Rotherham^  proceeded  solely  on  the  authority 
of  Dady  v.  HartridgeJ] 

Mr.  Walker  and  Mr.  Pryor^  for  the  defendant  TVllliam 
Theobalds. 

It  was  not  the  intention  of  llie  Legislature,  by  the  Wills 
Act,  to  alter  the  course  of  administration;  nor  did  it 
necessarily  follow,  because  one  ground  on  which  the  old 
rule  was  in  part  founded  was  removed,  that  the  rule  was 
changed. 

K  it  wafi  intended  to  alter  the  rule  of  law,  the  Legidft- 
ture  would  have  adopted  a  specific  enactment  for  the 
purpose. 

But  this  branch  of  the  Court  had  already  decided  that 
the  rule  had  not  been  altered  by  the  new  Wills  Act.  In 
JEddels  V.  Johnson  {b)^  the  Vice-Chancellor  said,  "  I  do 
not  understand  the  late  Wills  Act  to  have  made  any' 
change  in  the  law  which  made  real  estate  assets  for  the 
payment  of  debts.  The  Act  3d  &  4th  Will.  4,  c.  104,  says 
that  all  lands  are  to  be  assets,  whether  in  the  hands  of  the 
heir  or  devisees  ;  but  I  am  asked  to  hold  that  one  part  of 
the  real  estate  is  not  to  be  charged  with  debte;  and 
reference  is  made  to  cases  in  which  the  testator  has  chitfged 
his  legacies  on  his  real  estate.  There  is  no  analogy 
between  the  two  things.  I  understand  it  to  be  completely 
settled  that  every  devise  of  real  estate,  whether  particularly 
described  or  residuary,  is  specific,  and  that  in  a  case  where 
the  will  contains  no  charge  of  debts  on  the  real  estate, 
and  where  there  are  specific  gifts  of  realty  and  personalty, 
and  also  a  gift  of  residuary  real  estate,  that  the  real 

(a)  26  Beav.  465.  (b)  Ant^,  Vol.  i.  29. 
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and  personal  estate  must  contribute  rateably  to  the 
payment  of  debts." 

In  Emus  v.  Smith  (a)  it  was  clearly  the  opinion  of  Vice- 
Chancellor  Knight  Bruce  that  the  rule  of  administering 
assets  had  not  been  altered^  though  it  was  not  necessary 
in  that  case  for  his  Honour  to  determine  the  question. 

It  was  at  all  events  desirable  that  there  should  be  a 
uniform  rule  in  all  branches  of  the  court  {b\ 


185 


I860. 


Argument. 


The  Vice-Chancellor  : — 

The  two  authorities  which  have  been  cited  would,  in 
the  usual  course,  have  settled  this  question.  But,  in  my 
opinion,  there  is  a  great  principle  involved  in  it.  Land 
cannot  be  generalised  like  personal  estate.  No  one  piece 
of  land  can  represent  another  piece  of  land ;  therefore,  a 
devise  of  land — whether  in  general  terms  as  a  residuary 
derise,  or  particularly  mentioned — is  specific,  by  reason 
of  the  peculiar  and  specific  nature  of  landed  property. 
There  is  no  doubt  as  to  the  old  doctrine  on  this  subject 
In  the  case  of  Alilnes  v.  Slater  (c).  Lord  Eldon    says. 


Judgment, 


(a)  2DeG.&Sm.722. 

(()  In  the  case  of  Edwards  v. 
^^^  before  the  Yioe-Chaneellor 
W<^  on  the  7th  of  June,  1853, 
Ae  decree  was  as  follows : — 

''  Decree,  January  23, 1852,  on 
fortlier  consideration  :— 

**  Jnae  7th,  185S,  fbUo  1075. 

"  This  Court  doth  declare,  that, 
tt  between  the  specific  devisees 
ttd  the  residuary  devisees  of 
Biehard  Smyth,  the  testator,  so 
moefa  of  the  unsecured  debts,  and 
.funeral  and  testamentary  ex- 
panses, and  costs  of  this  suit,  in- 
cinding  the  claims  of  Rose  and 
%imberlain  in  the  Master's  re- 
poit  mentioned,  and  also  the  ex- 
<^  of  the  mortgage  debt  to 
^3izibeth  Lewis  over  the  yalue  of 


the  lands  charged  therewith,  as 
the  testator's  personal  estate,  in- 
cluding the^  surplus  proceeds  of 
the  leasehold  hereditaments  in  the 
Master's  report  mentioned,  after 
satisfying  the  mortgage  thereon, 
was  insufficient  to  discharge,  be 
apportioned  and  borne  rateaUy 
by  the  hereditaments  comprised 
in  each  devise,  according  to  the 
respective  values  of  the  heredita- 
ments comprised  in  each  such 
devise,  after  deducting  from  such 
values  the  mortgages  or  appor- 
tioned share  of  mortgages  affect- 
ing the  same  respectively,  and 
the  values  of  the  annuities,  if  any, 
charged  thereon,  and  in  the  Mas- 
ter's report  mentioned,"  &c.  &c. 
(c)  8  Ves.  305. 
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"  Every  devi^  of  real  estate,  whether  in  general  terms 
or  not,  is  in  the  nature  of  a  specific  devise.  It  is 
different  as  to  personal  estate.''  A  general  gift  of  per- 
sonal estate  is  not  specific.  The  reason  is,  that  land 
is  so  specific  in  its  nature  that  it  cannot  exist  in  any 
other  shape.  You  cannot  generalise  land.  Personal 
estate  fluctuates  and  varies,  and  may  exist  in  various 
shapes ;  but  land  cannot  It  is  specific  and  invariable  in 
its  essence(a).  Mr.  Gifiard,  indeed,  said  very  truly — "  If 
that  be  so,  every  leasehold  estate  which  passes  by  general 
residuary  words  is  specific  too."  So  it  is;  but  it  is  personal 
estate,  and  there  intervenes  a  rule  of  law,  which  has  been 
established  for  the  convenience  of  mankind,  namely,  that 
personal  estate  has  no  locality,  and  cannot  be  made  spedfic 
without  a  particular  provision  by  the  testator.  It  is 
governed  by  the  domicil  of  the  owner,  and  therefore 
every  man  is  supposed  to  have  his  personal  estate  about 
him  and  in  his  pocket  when  he  dies.  But  land  is  essen- 
tially locaL 

The  new  Wills  Act  has  provided  that  every  will  is  to  be 
read  as  if  it  were  executed  and  published  at  the  time  of  the 
testator's  death.     This  would  seem  to  be  conclusive ;  for, 
if  before  the  late  Act  every  residuary  devise  of  real  estate 
was  specific,   and  a  residuary  gift  of  personal  estate^ 
although  it  included  leaseholds,  was  never  held  to  be 
specific  as  to  the  leaseholds,  the  effect  of  the  Act  is  to 
leave  the  law  as  to  residuary  devises  of  land  being  specific 
exactly  as  it  was.     Now,  all  this  I  am  saying  without  the 
benefit  of  that  full  argument  upon  the  question  which  I 
should  desire,  inasmuch  as  there  is  a  great  deal  of  autho- 
rity against  the  view  I  have  stated.     If  I  could  see  that 


(fl)  "Every  devise  of  land  is 
specific.  Every  l^^y  of  per- 
gonal estate  is  not,  because  per- 
sonal estate  fluctaates  and  varies ; 
land  does  not,  for  no  more  passes 


by  a  will  than  the  testator  had  at 
the  time  of  making  his  will/'— 
Forrester  v.  Lord  Leigky  Amb 
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the  view  taken  by  the  Vicc-Chancellor  Kindersley  and 

the  Master  of  the  Rolls  was  taken  upon  a  full  consideration 

of  the  principle,  I  should  have  implicitly  followed  their 

view.      But    I    cannot    think  —  until     Vice-Chancellor 

Kindersley's  views  shall  have  appeared  in  an  authorised 

report — and  considering  that  the  Master  of  the   Rolls 

carefully   abstained   from   stating   any   grounds   for   his 

opinion — that  I  am  absolutely  bound  by  the  cases  referred 

to.    When  the  question  again  arises,  the  view  I  have 

endeavoured  to  state  may  be  considered,  and  the  law 

may  be  settled  one  way  or  the  other. 

Here  I  think  that  the  gift  over  is  as  specific  as  any 
gift  can  be ;  and  that  the  whole  of  the  real  estate  is 
bound  to  contribute.  All  the  property  specifically  be- 
queathed must  bear  the  costs  of  the  suit;  the  costs  of 
all  parties,  as  between  solicitor  and  client,  to  be  raised  by 
sale  or  mortgage  of  the  real  estate. 


1800. 
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Where  a  prin- 
cipal, resident 
abroad,  gave  a 
power  of  attor- 
ney to  his 
solicitor  in 
England,  with 
ample  powers, 
but  not  in 
terms  autho- 
rising the 
agent  to  bor- 
row money, 
and  subse- 
quently 
directed  him 
as  his  agent  to 
do  so — Held, 
he  could  not 
repudiate  a 
mortgage 
which  the 
agent  had 
effected  in 
his  name. 


PERRY  V.  HOLL. 

J.  HIS  bill  was  filed  by  William  Perry,  her  Majesty's 
Consul  at  Panama,  praying  as  follows : — 

1.  "  That  it  may  be  declared  that  the  plaintiff  is  not 
liable  to  the  payment  of  the  said  sum  of  500/.,  or  any 
interest  in  respect  thereof,  purported  to  be  secured  by  the 
said  agreement  of  the  6th  day  of  June,  1851,  and  that  the 
same  agreement  may  be  declared  to  be  void  against  the 
pluntiff,  and  that  the  same  may  be  cancelled,  or  ordered 
to  be  delivered  up  to  the  plaintiff. 

2.  "  That  it  may  be  declared,  that  the  execution  of  the 
said  indenture  of  the  22d  day  of  June,  1857,  by  or  on 
behalf  of  the  plaintiff,  is  no  bar  to  the  relief  prayed  by  the 
plaintiff  by  this  bill,  and  if  necessary,  the  signature  and 
seal  of  the  plaintiff  thereto  may  be  cancelled  or  removed 
therefrom. 
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Parkinson  had  consented  to  do.     The  power  then  pro- 
ceeded (briefly)  as  follows : — 

"  Now,  know  ye,  that  the  said  Perry  hath  apix)inted, 
and  by  these  presents  doth  appoint  John  Parkinson  his 
trae  and  lawftil  attorney,  to  act  in  and  conduct  and  manage 
all  and  every  the  affairs,  matters  and  things  of  Perry, 
being  wiiJun  the  United  Kingdom,  during  his.  Perry's 
abBence,  and  for  that  purpose  doth  by  these  presents 
authorise  and  empower  Parkinson,  in  the  name  and  on  the 
part  and  behalf  of  Perry,  to  ask,  demand,  sue  for,  recover, 
and  receive,  from  all  persons  and  bodies  politic  or  corpo- 
rate in  the  United  Kingdom,  all  sums  of  money,  debts, 
dues,  goods,  wares,  merchandises,  chattels,  effects,  and 
tlimgs  of  what  nature  or  description  whatsoever,  which 
now  or  at  any  time  during  the  subsistence  of  these  pre- 
eentsmay  become  due  or  owing  to  him,  Perry.  To  settle 
any  account  or  reckonings,  and  receive  balances;  to  re- 
cei?e  all  sums  of  money  now  due,  or  which  may  become  due 
on  mortage  or  other  securities,  and  on  receipt  thereof  to 
^  good  discharges.  To  execute  all  sufficient  reoonvey- 
tnees,  releases,  or  other  assurances  of  lands  held  in  mort- 
gage; to  sign  certificate  of  bankrupts,  and  release  of 
iBsolvents,  and  to  compound  for  debts,  and  to  receive 
compoalions  or  dividends,  and  to  ^ve  discharges  of  such 
debte,  or  submit  to  arbitration  all  other  claims,  rights, 
ntttters  and  things  concerning  him.  Perry,  as  he  Par- 
Unaon  should  think  fit  for  the  benefit  of  Perry,  and  to 
^Qter  into  arbitration  bonds.  To  appear  for  Perry  in  ail 
ooQrtB,  before  all  magistrates,  or  officers  at  law  or  in 
equity  whatsoever,  as  Parkinson  shall  think  fit.  To  sue, 
arrest,  distrain  upon,  imprison,  and  out  of  prison  liberate, 
please,  and  discharge  all  persons  indebted  or  to  become 
UMlebted  to  Perry.  In  the  name  of  Perry  to  commence 
viy  action  or  suit,  real  as  well  as  personal,  in  any  court 
^  kw  or  equity,  to  recover  any  debt,  sums  of  money. 
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right,  title,  Interest,  property,  matter,  or  thing  whatsoever 
due  to  Perry,  by  any  means,  and  to  prosecute  or  dis- 
continue, or  become  nonsuit  therein,  if  Parkinson  should 
see  fit  And  in  any  other  lawful  way  to  recover  debts,  to 
appoint  any  solicitor  or  attorney  at  law  or  in  equity,  to 
sign  and  give  any  warrant  or  warrants,  and  to  prosecute 
and  defend  in  the  premises  in  Perry  or  Parkinson's  name. 
To  enter  upon  all  farms,  lands,  hereditaments,  and 
real  estates  of  Perry,  and  to  examine  their  condition  and 
forthwith  to  give  proper  notices  for  repairing  the  same, 
and  to  oversee,  and  manage,  and  improve  them  to  the  test 
advantage ;  to  pay  or  allow  all  taxes,  rates,  charges,  de- 
ductions, expenses,  and  all  other  payments  and  outgoings 
due  or  to  become  due  on  account  of  such  lands.  And. 
to  contract  with  any  person  for  leasing  all  or  any  of  th& 
said  premises,  to  set  fines  for  new  leases,  and  to  accept; 
surrenders  of  leases ;  and  for  that  purpose,  in  Perry's  name, 
and  as  his  act  and  deed,  to  make,  seal,  deliver,  and  execute 
any  lease  or  leases,  demises  or  grants,  or  other  deeds 
necessary  in  that  behalf;  to  receive  and  recover  all  rents 
and  arrears  of  rents,  services.  Issue,  profits,  emoluments, 
and  sums  of  money  now  due  or  to  become  due ;  and  to 


statement. 
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place  and  stead  put  one  or  more  attorney  or  attorneys  for        i860, 
him.  Perry,  and  as  his  attorney  or  attorneys,  and  any       Pbrry 
such  appointment  or  attorney  to  revoke  or  displace,  and        uoIl. 
any  others  appoint,  as  he  should  think  fit 

(Signed,  sealed,  &c.)  "  William  Perry." 

There  was  no  clause  expressly  authorising  Parkinson 
to  borrow  money. 

The  plaintiff  was  possessed  of  certain  leasehold  houses 
at  Brixton,  and,  as  he  alleged,  his  object  in  giving 
the  power  of  attorney  to  Parkinson  was  to  enable  him 
to  receive  the  rent  and  his  official  salary ;  he  had  kept 
for  some  years  a  banking  account  with  Messrs.  Ransom 
4  Co.,  of  Pall  Mall,  cjn  which  Parkinson  used  to  draw 
in  such  a  manner  that  it  became  more  his  account 
than  the  plaintiff's.  The  plaintiff  was  also  possessed  of 
two  policies  of  insurance,  one  of  which  was  in  the  Law 
Life  Assurance  Company  for  1800/.,  and  the  other  in  the 
Hope,  afterwards  the  Imperial  Life  Insurance  Company, 
on  the  life  of  the  Rev.  John  Daniel  Haslewood  for 
^19L  I0s.y  with  an  annual  premium  of  31/.  18^. 

In  1849,  Parkinson,  having  received  500/.  on  behalf  of 
the  wife  of  the  defendant  Holl,  proposed  to  HoU  to  lend 
it  to  a  client  of  his,  Parkinson's,  and  on  Holl  assenting, 
the  policy  for  1800/.  was  deposited  as  a  security,  but  it 
was  afterwards  substituted  for  that  in  the  Imperial  Office. 
An  agreement  was  drawn  up,  dated  the  6th  of  June, 
1851,  by  which  the  policy  in  the  Imperial  Office  was 
agreed  to  be  deposited  with  Holl  and  Jane  Emma,  his 
^e,a8  a  security  for  the  500/.,  with  a  proviso  that  Perry 
would,  if  required,  execute  a  proper  deed  of  assignment. 

The  instrument  was  signed  "William  Perry — ^his 
attorney,  John  Parkinson." 

There  was  given  in  evidence  by  the  defendants  mune- 
tons  letters  between  the  plaintiff  and  Parkinson,  for  the 
purpose  of  showing  that  the  plaintiff  contemplated  that 
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Parkinson  might  have  to  borrow  money  on  his^  the  plain- 
tiff's, behalf. 

"  Panama,  May  15th,  1850. 

"  My  dear  Parkinson. — I  am  under  the  necessity  of 
taking  some  steps  to  relieve  myself  from  a  great  imposi- 
tion which  has  been  lately  put  upon  me. 

"  Some  months  back,  I  entered  into  a  verbal  agreement 
with  my  landlady,  for  the  renewal  of  the  lease  of  my 
house,  at  a  considerably  higher  rate  than  I  have  been 
accustomed  to  pay.     You  may  imagine  my  disgust  at 
receiving  notice  to  quit  on  the  22d  of  this  montli,  unless 
I  agree  to  pay  3000f.  a  year,  or  600/.     The  woman  repu- 
diates her  former  agreement,  and  takes  advantage  of  my 
situation,  knowing  well  that  there  is  no  other  house  in  the 
place  suitable,  and  I  am  obliged  to  submit.     Under  these 
circumstances,  I  have  decided  upon  building,  and  I  hav^ 
obtained  a  favourable  site  for  a  house.     I  beg  of  you^ 
therefore,  to  raise  1000/.  for  me,  cither  on  Haslewood's 
policy,  or  on  the  houses  at  Kennington.     I  should  think: 
that,  probably,  the  former  would  be  the  easiest  method^ 
but  I  leave  it  to  you  to  do  the  best  you  can  for  me.     I 
mentioned  in  a  former  letter,  that  if  you  could  sell  the 
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into  Mocatta  any  balance  you  maj  have  of  mine,  always 
retaining  enough  to  meet  the  outstandings*  Let  me  hear 
fiom  you  aa  soon  as  possible. 

"  Believe  me,  yours  very  truly,  statement. 

"  William  Perry. 

*'  John  Parkinson,  Esq.,  &c.,  &c. 
"  9,  Argyll  Street,  London." 

On  the  18th  of  September,  1850,  he  wrote  thus : — 
« If  you  can  send  me  1500/.,  or  2000Z.,  I  shall  be  able 
to  retire  from  this  place  two  years  hence,  after  selling 
the  same  house  for  6000/.  or  7000/.  I  hope  you  have 
been  able  to  sell  the  houses  in  Kennington,  and  raise 
lOOO/.  on  Hasle wood's  policy  of  insurance.  Do  not  sell 
it,  however ;  but  you  have  power  and  authority  to  raise 
numey." 

Parkinson  having  obtained  back  the  policy  for  1800/. 

from  the  defendant  Holl,  succeeded  in  borrowing  on  it 

the  money  required,  which  he  transmitted  to  the  plaintiff. 

No  notice  was  given  to  the  oflSces. 

By  a  deed,  dated  the  22d  of  June,  1857,  Parkinson 

Sttigned  all  his  property  for  the  benefit  of  his  creditors. 

In  September,  1857,  Mr.  Haslewood  died,  and  the  money 
was  ultimately  paid  into  court. 

The  bill  charged  that  die  plaintiff  never  authorised  or 
blew  the  borrowing  from  Holl,  and  ought  not  to  be 
charged  with  the  loss. 

Mr.  Craigy  and  Mr.  Schomberg. — It  was  admitted  here     ArgumenU 
tkere  was  no  express  power  ^ven  to  authorise  Parkinson 
*o  borrow  money,  on  behalf  of  the  plaintiff.     A  power 
^^i  be  strictly  construed,  and  "  the  general  words  of  a 
power  are  not  to  be  construed  at  large^  but  simply  as 
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giving  general  power  to  carry  into  effect  the  special  pur- 
pose? for  which  they  were  given:"  AUwoodY.  Munmnffs{a). 
Therefore,  a  power  of  attorney  to  receive  salary,  and  to 
compound  and  discharge  debts,  and  a  power  to  transact 
all  business,  gives  no  power  to  negotiate  or  indorse  bills : 
Hoffff  V.  Snaith{b\  Hay  y.  Goldschmidt{c).  Here,  the 
object  of  the  power  was,  simply  to  allow  the  agent  to 
receive  the  purchase-monies  which  it  was  supposed  would 
become  payable  before  the  plaintiff's  return.  But,  even  if 
there  were  authority,  there  has  been  nothing  which,  in  this 
Court,  amounts  to  payment  to  the  plaintiff.  If  the  pro- 
ceeds of  the  policy  had  been  paid  to  the  defendant,  it 
would  not  be  a  valid  payment.  Where  a  purchaser  paid  to 
the  vendor's  agent  part  of  the  purchase-monies,  retaining 
the  amount  of  a  debt  due  firom  the  agent  to  him,  and  the 
vendor  in  ignorance  executed  the  conveyance,  it  was  held 
that  the  purchaser  was  not  discharged :  Young  v.  White{d). 

In  Young  v.  Guy{e)y  where  a  solicitor  obtained  firom 
one  client  a  bond  to  enable  him  to  borrow  money  to  pay 
off  a  mortgage  of  which  the  transfer  was  prepared^  and 
the  solicitor,  having  money  of  another  client,  gave  him  the 
bond  and  retained  the  money,  but  never  paid  off  the 
mortgage,  the  Court  ordered  the  bond  to  be  returned  to 
the  mortgagor. 

Here  Parkinson  acted  as  solicitor  for  both  parties ;  and 
as  the  plaintiff  never  received  the  money  retained  by  the 
solicitor,  it  was  submitted  that  he  could  not  be  charged 
therewith. 

[^Toddy.  Reid{f\  Vandeleur  v.  Blagrave(g), BartleUv. 
Pentland{h)y  Russell  v.  Bangley{i)y  Barker  v.  Cfreen- 
wood{k)y  Le  Neve  v.  Le  NeveiJ)^  Burmester  v.  Morris{m)^ 


(a)  7  B.  &  C.  278. 

(b)  1  Taunt.  347. 
(o)  Ibid.  349. 

(d)  7  Beav.  606. 

(e)  8  Beav.  147. 
(/)  4  B.  &  Aid.  210. 


(^)  6  Beav.  565. 

(h)  10  B.  k  Cr.  760. 

(i)  4  B.  &  Aid.  395. 

{k)  2  Y.  &  CoU.  Exch.  414. 

(I)  3  Atk.  646. 

im)  6  Exch.  796. 
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Viney  v.   Cki^Kn{a\  Cockell  v. 
Clowes(e)y  were  also  cited.] 


Taylor{b),    Griffin   v. 


Mr.  Malins  and  Mr.  Lewin. — The  plaintifis  admit  the 
general  agency,  and  admit  that,  under  this  very  power, 
money  was  raised  by  Parkinson  for  the  plaintiff  and 
applied  to  his  use.  It  was  submitted,  therefore,  that  it 
was  not  competent  now  for  the  plaintiff  to  deny  Parkin- 
son's power  to  raise  money  on  his  behali 

In  the  case  of  Hogg  y.  Snaithy  on  which  the  plaintiff 
relied,  the  decision  merely  was,  that  the  words  ^^  transact 
all  business  "  did  not  authorise  matters  which  were  not 
part  of  the  subject  matter. 

In  Attwood  T.  Munnings,  a  power  of  attorney,  given  to 
manage  private  affidrs,  did  not  extend  to  partnership 
business. 

Here,  theplaintiff  himself  referred  to  the  raising  money 
18  within  the  power  of  attorney :  WUhington  v.  Herring  {d). 
Bank  of  Australia  v.  Breillat{e)y  Smith  v.  Maguire  (/), 
AAauBum  Assurance  Society  v.  Pooleg{g)y  Sainsbury  v. 
/oiief(A> 

Mr.  Hetherington  appeared  for  the  defendant  Parkinson. 

The  Vice-Chancellor  : — 

There  are  two  questions  in  this  case :  first,  whether, 
on  the  true  construction  of  the  power  of  attorney  itoelf, 
there  was  sufficient  authority  given  by  the  plaintiff  to 
Parkinson  to  borrow  money  on  the  security  of  the  policy 
of  assurance ;  secondly,  whether  any  deficiency  in  the 
wthority  given  by  the  power  of  attorney  has  been 
supplied  by  the  plaintiff's  correspondence  and  conduct 


(ft)  2  De  G.  Jc  J.  468. 
(»)  15  Beav.  103. 
(c)20Beav.  61. 
(<0  5  Ring.  442. 
(e)  6  Moore,  P.  C.  152. 

VOL.  II. 


(/)  27  L.  J.  465. 
[g)  Anthy  Vol  i.  102. 
(h)  2  Beav.  462 ;   b.  c. 
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IMO.  The  power  of  attomej  ib  in  mnuittlly  luge  tennd,  and 

PcKKT  &r  umiwially  laige  purpoeea.  It  redtes  that  the  gabject 
n  J[^  matter  of  the  power  is  to  enable  Paridnaon  to  take  upon 
himaelf  the  care  of  the  estate  and  property  of  the  i^aintiff) 
and  to  act  fi^r  him  in  his  affiurs  during  his  absence;  and 
then,  in  the  witnessii^  part,  it  is  a  power  to  Parkinson 
to  act  in,  and  conduct,  and  manage  all  and  every  the 
affiurs,  matters  and  things  of  him,  the  plaintiff,  being  or 
happenii^  within  the  United  Soi^om  of  Great  Britam 
and  Ireland,  during  the  absence  of  him,  the  said  plaintiff; 
and  for  that  purpose  there  are  inserted  a  number  of  spedal 
powers.  One  of  these  spedal  powers  is  so  large  as  to 
authorise,  for  the  purposes  aforesaid,  Parkinson  to  sell  or 
exchange  the  real  estate  of  the  plaintiff. 

This  is  an  extraordinary  power,  and  the  general  words 
at  the  end  of  the  power  are,  *'  for  all  or  any  of  the  pur- 
poses aforesaid,  generally,  to  do  all  and  every  or  any  acts, 
deeds,  matters  or  things  whatsoever,  in  or  about  the 
estates,  property,  and  affairs  of  him,  the  said  "William 
Perry,  as  amply  and  effectually  to  all  intents  and  purposes 
as  Perry,  the  plaintiff,  could  do  or  have  done  in  his  proper 
person,  if  these  presents  had  not  been  made ;  he?  the 
plaintiff  Perry,  hereby  ratifying  and  confirming,  and  pro- 
mising and  agreeing  at  all  or  any  times  or  time,  to  allow, 
ratify,  and  confirm,  all  and  whatsoever  the  said  John  Par- 
kinson shall  lawfidly  do  or  cause  to  be  done." 

That  is  a  power  of  extraordinary  amplitude ;  but,  cer- 
tainly, it  does  not,  in  express  terms,  include  a  power  to 
borrow  money  upon  any  security,  unless  by  implication. 

Among  other  powers,  there  is  a  power  to  repair  the 
property,  and  to  manage  the  real  estate.  There  is  no 
power  to  borrow  money  unless  by  implication,  and  that 
would  be  only  for  repairs ;  therefore,  upon  the  construc- 
tion of  the  power,  there  does  not  seem  quite  enough  to 
justify  the  power  of  borrowing  upon  the  security  of  the 
policy  of  assurance. 
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But  what  is  not  expressed  in  the  power  itself,  seems  to  i860, 
me,  beyond  all  doubt,  expressed  and  comprehended  in  the  perrt 
letters  under  the  hand  of  the  plaintiff  himself,  which  it  is  holl. 
impossible  for  him  to  gainsay.  The  letter  of  the  plaintiff 
of  the  15th  of  May,  1850,  really  contemplates,  and  even 
directs,  money  to  be  raised  upon  the  security  of  one 
of  the  policies  in  question,  and  says  that  the  power 
of  attorney  is  sufficient  authority  for  the  purpose.  It  is 
very  true  that  that  letter  was  written  after  the  transac- 
tion in  question ;  but  it  is  also  true  that  it  was  written 
to  Parkinson,  and  is  part  of  the  correspondence  between 
the  plaintiff  and  Parkinson,  during  which  correspon- 
dence, and  in  a  letter  of  Parkinson's  written  before 
the  transaction  in  question,  borrowing  money  upon  the 
security  of  policies  of  assurance  is  clearly  contemplated. 
Therefore,  upon  the  construction  of  the  acts  of  the  par- 
ties, coupled  with  the  language  of  the  power,  it  seems  to 
me  impossible  for  the  plaintiff  now  to  say  that  Parkinson 
— acting  as  his  attorney,  having  the  custody  of  these  poli- 
cies of  assurance,  and  the  entire  management  of  his 
estate  and  affairs,  and  being  in  the  course  of  the  corre- 
spondence told  to  borrow  money  upon  one  of  these  policies 
of  assurance — was  not  authorised  to  borrow  money  upon 
the  security  of  the  policy  in  question. 

In  the  letter  of  the  15th  of  May,  1850,  the  policy  of 
asBorance  spoken  of  is  that  very  policy  which,  in  the 
year  1849,  was  the  first  policy  deposited  with  the  defen 
dants  Holl  to  secure  the  money  which  the  defendants 
Holl  are  proved  to  have  advanced*  There  are  various 
other  letters  in  which  the  plaintiff  urged  Parkinson  to 
borrow  money  upon  the  security  of  the  policy  of  assurance. 
Upon  that  part  of  the  case,  therefore,  the  plaintiff  has  failed. 
But  the  plaintiff  also  insists  that  there  was  no  such 
^vance  of  money  by  the  defendant  Holl  as  can  be  con- 
sidered by  this  Court  a  sufficient  payment  by  him  to  the 
plabtiff  Perry. 
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1860.  Upon  this  part  of  the  case,  reference  has  been  made  to 

Pbrbt  several  authorities,  the  strongest  of  which  is  a  case  of 
Gr^n  V.  Clowes,  In  that  case,  upon  the  transfer  of  a 
mortgage,  the  money  which  was  to  be  the  price  of  the 
transfer  was  to  be  paid  to  three  trustees.  Instead  of  its 
being  pdd  to  the  three  trustees,  an  arrangement  was 
made  by  one  trustee  only,  without  the  privity  of  the 
others,  to  dispense  with  payment  altogether,  and  to  treat 
by  way  of  set-off  a  debt  due  by  one  of  the  trustees  to 
the  transferor,  and  so  to  work  out  the  payment. 

It  is  quite  clear  that  in  a  case  where  the  payment  was  to 
be  made  to  the  three  trustees,  the  Master  of  the  Bolls 
was  bound  to  hold  that  payment  to  one  only  would  not  do. 
That  case  is  entirely  different  from  the  present ;  because, 
if  Parkinson  had  power  to  borrow  money,  the  money  to 
be  borrowed  upon  the  security  of  the  policy  pledged  by 
him  would  be  payable  to  Parkinson ;  and  the  payment 
here  was  effected  in  this  way — ^not  that  there  was  any 
pre-existing  debt  from  Parkinson  to  HoU,  who  claims  to 
have  advanced  the  money ;  but  that  Parkinson  had  in  his 
hands  a  sum  of  money  belonging  to  Holl  which,  at  the 
time  of  the  transaction  as  to  the  loan,  Parkinson  was 
bound  to  pay  over  to  Holl.  Parkinson  says,  "  My  client, 
Mr.  Perry,  wants  to  borrow  some  money,  and  if  you  lend 
this  500/.  to  him,  you  shall  have  this  security  of  the 
policy  of  assurance."  That  is  agreed  to  by  Holl,  and 
therefore  the  money  of  Holl  which  was  in  the  hands  of 
Parkinson  as  money  payable  to  Holl,  is  as  completely 
paid  to  Parkinson,  as  agent  of  Perry,  as  if  it  had  first 
been  put  into  the  hands  of  Holl,  and  by  Holl  repaid  to 
Perry. 

Therefore  upon  both  points — ^both  upon  the  authority 
given  by  the  plaintiff  to  Parkinson,  and  upon  the  mode 
of  payment,  the  plaintiff's  case  entirely  fails. 

There  is  another  circumstance  in  the  case.  The  policy, 
first  deposited  in  the  year   1849,  to  secure  the  500/1 
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adyanced  bj  Holl,  was  a  policy  for  a  large  sum.     It 
was  that  very  policy  which  is  spoken  of  in  the  plidntiff's 
letter  to  Parkinson  in  May,  1850,  for  the  purpose  of 
Parkinson  raising  money  upon  it      If   Parkinson  had 
obeyed  the  instructions  of   the  plaintiff,   conveyed  in 
his  letter  of  the  15th  of  May,   1850,   and    repeated  in 
subsequent  letters,  he  could  not  have  obeyed  those  in- 
structions without  regaining  possession  of  the  policy. 
He  had  parted  with  the  policy  to  Holl  for  a  valuable 
consideration;  and  in  order  to  obey  the  instructions  of 
the  plaintiff,  who  wished  to  have  a  larger  sum  than  5007. 
rused,  Parkinson  was  obliged  to  redeem  the  policy  from 
Holl;    and  he  did  redeem  it  by  substituting  another 
policy  upon  that  occasion.     A  regular  instrument  and 
memorandum  of  deposit  of  the  other  policy,  In  lieu  of  that 
which  was  first  deposited,  was  executed  between  the  par- 
ties, and  the  result  was  this,  that  by  means  of  this  trans- 
action, when  Holl  parted  with  this  policy  In  exchange 
for  another,  the  plaintiff  had  from  Parkinson  an  advance 
of  \500L  for  the  purposes  for  which   he    required   the 
money ;   and  for  that  1500/.  so  advanced  by  Parkinson, 
Parkinson  had  a  clear  Hen  on  the  policy,  and  the  existence 
of  that  lien  upon  the  policy  shows  that  a  benefit  accrued 
to  the  plaintiff  in  the  way  that  he  contemplated,  of  an  ad- 
vance of  money  upon  that  very  policy  which  was  redeemed 
fix)m  HolL 

Therefore,  upon  every  view  of  this  case,  which  is  a 
hard  one  upon  both  parties,  the  loss  which  must  be 
sustained  by  one  party  or  the  other,  from  the  scandalous 
fraud  of  Parkinson,  must  be  borne  by  the  plaintiff.  The 
case  is  one  of  hardship ;  but  the  plaintiff  has  come  into 
court  to  establish  his  titie,  and  has  failed  as  against  the 
defendants  Holl ;  and  therefore  there  must  be  a  declara- 
tion that  the  defendants  Holl  are  entitied  to  the  payment 
of  their  500L  with  interest,  so  fiur  as  it  remains  due — ^the 
amount  to  be  verified  by  affidavit — out  of  the  proceeds  of 
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the  policies,  and  to  the  costs  of  the  suit  against  Perry. 
But  the  costs  so  paid  by  Perry  to  HoU,  together  with 
Perry's  own  costs  of  the  whole  of  this  litigation,  must 
be  recovered  over  by  Perry  against  Parkinson.  This 
part  of  the  order  may  not  be  of  much  avail ;  but  the 
phiintiff  has  a  clear  right  to  recover  his  costs  against 
Parkinson.  The  counsel  for  Mr.  Parkinson  insisted  on 
his  right  to  costs,  and  insisted  also  that  he  was  improperly 
a  defendant  in  this  suit.  I  think  that  Parkinson  was 
properly  a  defendant  In  this  suit ;  and  that  the  plaintiff, 
Mr.  Perry,  must  recover  his  own  costs  and  the  costs  paid 
to  Holl,  the  defendant,  from  Mr.  Parkinson. 

It  was  ultimately  arranged  that  the  500^  and  costs  of 
the  suit  should  be  taken  out  of  a  «um  of  7302.  in  court, 
pro  taiUo. 
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1860. 

JOHNSON  V.  SMART.  Ap^iTlith. 

JL  HIS  bill  was  filed  for  specific  performance  of  an  agree-     Where  a 
naent  to  purchase  Lots  2,  3,  and  4 — a  freehold  messuage  g^bedaTeub- 
and  two  plots  of  ground  in  Belle  Vue  Eoad,  Hands-  ^g^^*? ^ 
worth,  Staffordshire.     The  property  was  offered  for  sale  and  having 
by  public  auction  on  the  10th  of  August,  1859.     The  rooms.    On  a 

particulars  of  sale  were  as  follows :—  S^foi^^S^'' 

"Lot  2.  All  that  substantial  and  convenient  freehold  ^is^  no 

dwelling-house,  with  the  coach-house,  stable,  and  other  J^®J|J^^"  ^ 

outbuildinfiTs  thereto  belonginfir^  occupying:  225  yards  of  the  house  was 
1     J  f         1  .  V   .        1       T»  11     ^T        -o      1     o^t  of  repair, 

uUKl,  or  thereabouts,  situated  m  the  Belle  Vue  Koad,  and  the  walls 

Handsworth,  and  recently  in  the  occupation  of  the  late  ^^  o^^^ 

Mr.  Fallows  Heath.     The  dwelling-house  contains  two  ^^^  ^^^* 

*^  andsomeofthe 

Sitting-rooms,  kitchen,  brewhouse,  and  five  bed-rooms.       bed-rooms  ex- 

**  For  the  keys  to  view  the  house,  apply  to  Mr.  Gordon,  ^^^  l^ms, 
butcher.  Booth  Street,  Handsworth.  Se-ph^?' 

"  Lot  3.  Ail  that  eligible  piece  of  building-land  adjoining 
4e  last  lot,  having  a  frontage  of  six  yards  to  Belle  Vue 
^oad,  and  containing  in  the  whole  130  square  yards  of 
W  or  thereabouts. 

'*  Lot  4.  A  piece  of  eligible  building-land  adjoining 
the  last  lot,  and  also  having  a  frontage  of  six  yards  to 
^Ue  Vue  £oad,  and  containing  in  the  whole  155  square 
y^  of  land,  or  thereabouts." 

The  conditions  were  nearly  in  the  usual  form;  the 
8th  required  all  objections  as  to  title  to  be  delivered 
^thm  fourteen  days.     The  11th  was  as  follows : — 

*^  That  if  through  any  mistake  the  description  of  the 
premises,  the  rents,  tenures,  or  outgoings,  are  misstated 
^^  omitted  in  the  annexed  particulars,  or  any  other  error 
^hall  appear  therein,  such  mistake  or  error  shall  not  vitiate 
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or  annul  the  sale,  but  a  compensation,  or  equivalent,  i 
be  given  or  taken  as  the  case  may  require." 

The  defendant  attended  the  auction,  and  Lots  2,  3,  and 
4,  having  been  put  up  in  one  lot,  at  250Z.,  he  at  once  bid 
400/.,  and  was  declared  the  purchaser;  and  his  solicitor, 
Mr.  Gill,  of  Birmingham,  wlio  was  there  present,  pidd 
Mr.  Howley ,  the  plaintiff's  solicitor,  a  deposit  amounting  to 
40/.,  and  signed  the  contract.  On  the  12th  of  August, 
defendant,  with  his  solicitor,  called  on  the  auctioneers, 
and  complained  of  the  misdescription,  when  they  were 
told  that  neither  of  the  parties  had  inspected  the  pro- 
perty ;  upon  which  the  defendant's  solicitor  inquired 
who  prepared  the  description,  when  he  was  told  it  waa 
the  plaintiff  himself.  The  defendant  and  his  solicitor 
then  proceeded  to  the  plaintiffs  solicitor,  who  stated  the 
same  fact.  On  the  29th  of  August  the  abstract  of  title 
was  delivered,  upon  which  the  defendant's  eolicitor  sent 
the  following  reply : — 

"  Smart  and  Johnson. 
"  As  intimated  to  you  by  me  on  the  12th  ult,  Mr- 
Smart  will  insist  on  rescinding   the  oontract,  on  tk^ 
ground  of  the  false  description  of  the  property.     I  there- 
fore return  the  abstract  which  you  delivered  to  him. 

"  Yours  truly, 

"Richard  Gill." 

Some  further  correspondence  took  place,  and  ulti- 
mately, on  the  30th  of  November,  1859,  the  defendant 
commenced  an  action  in  the  Court  of  Queen's  Bench  to 
recover  the  deposit  (40/.)  This  bill  was  then  filed  for 
specific  performance  of  the  contract  and  for  an  injunc- 
tion, alleging  there  was  no  misdescription,  or,  at  all 
events,  only  such  as  was  the  subject  of  compensation. 

There  was  conflicting  evidence  as  to  the  character  ascl 
condition  of  the  property. 
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The  defendant  deposed  that  he  had  no  knowledge  of 
the  property,  and  relied  on  the  description  contained  in  the 
advertisement  and  in  the  particulars  of  sale,  and  attended 
the  sale  in  order  to  purchase  a  residence.     That  he  knew 
the   property  described  as  Lot  1    (which    belonged  to 
a  different  proprietor),  and,  knowing  the  description  to  be 
accurate,  supposed  the  rest  to  be  equally  so.     That  after 
the  sale  he  proceeded  to  inspect  the  property,  and  had 
great  difficulty  in  finding  the   road  described  as   Belle 
Vue  Road,   which  was  unfenced,  and  formed   by  cot- 
tages chiefly  occupied  by  labourers,   and  that  when  he 
diaoovered  it,  he  could  not  believe    it  was  the   right 
place. ' 
The  16th  paragraph  of  his  affidavit  is  as  follows : — 
"  The  said  house  consists  of  the  ground  floor,  and  one 
ftoor  over.     Every  pane  of  glass  in  the  front  windows  of 
tha  gioim4  floor  of  the  said  house  was  broken,  and  many 
of  the  panes  in  the  front  windows  of  the  said  house  over 
were  broken.    The  external  appearance  of  the  said  house  at 
once  convinced  me  that  the  description  thereof  in  the  said 
Lot  2  iQ  the  said  second  advertisement  was  false,  and  that 
it  was  not  a  substantial  house.     Upon  going  through  the 
laid  house,  I  found  that  one  of  the  rooms,  called  a  sitting- 
room,  was  totally  unfit  and  useless  for  the  purpose  of  a 
^^ttisg-room* 

'^  I  also  found  that  two  of  the  rooms,  called  bed-rooms, 
were  altogether  unfit  and  useless  for  the  purpose  of  bed- 
'ooma.  They  are,  in  fact,  nothing  but  closets,  or  small 
rtore-rooms,  and  fit  only  for  such,  there  being  no  fire- 
place in  one  of  them,  and  no  separate  entrances;  but 
^  order  to  get  to  the  one,  it  is  necessary  to  go  through  the 
^^^Ws.  I  also  found  that  the  whole  of  the  said  rooms  in 
^  said  advertisement  described  as  bed-rooms,  were  even 
•t  that  period  of  the  year,  in  the  month  of  August, 
^p;  and  that  in  three  rooms,  which  alone,  out  of  the 
fi^e,  were  papered,  the  paper  was  actually  hanging  loose 

M  2 


153 


1860. 


statement. 


154 


CASES  IN  CHANCERY. 


1860. 
Johnson 

V, 

Smart. 
Statement, 


from  the   walls,   having  been  detached    therefrom   by 
reason  of  the  damp. 

"  The  stair-case,  leading  to  the  said  rooms  called  bed- 
rooms, is  so  steep,  narrow,  and  dark^  that  it  is  not  only 
inconvenient,  but  dangerous. 

^^  The  so-called  brewhouse  is  quite  unfit  and  useless  for 
brewing  purposes. 

"  There  is  a  small  iron  pmnp,  but  no  water,  nor  is 
there  any  sewerage  upon  or  about  the  premises. 

"  The  coach-house  is  so  small  as  to  be  unable  to  hold 
^  S^S  ^^  ^^^  ordinary  dimensions,  and  the  approach 
thereto  is  so  narrow,  that  a  gig  of  the  ordinary  width 
could  not  pass. 

^^  The  premises  altogether  were  in  a  deplorable  state, 
and  I  say  that  the  said  house  is  neither  suitable  nor  con- 
venient." 

There  was  adduced^  on  the  part  of  the  plaintiff^  the 
widow  of  a  former  occupant  of  the  house,  who  deposed 
that  during  her  husband's  occupancy,  four  of  the  cham- 
bers were  used  as  bed-rooms.  Mr.  Gibson,  the  auctioneer, 
also  deposed,  that  he  had  examined  the  chambers,  and 
that  they  were  proper  and  suitable  for  bed-rooms. 

It  was  not  denied  that  one  of  the  external  walls  of  th© 
house  was  only  half  a  brick  thick,  and  that  two  of  the 
bed-rooms  were  respectively  9  feet  by  8  feet  8  inches^ 
and  11  feet  10  inches  by  7  feet  9  inches. 

There  was  a  complete  conflict  in  the  evidence  as  to 
the  quality  and  condition  of  the  house. 


Argument.  Mr.  Malins  and  Mr.  Birdy  for  the  plaintiff,  contended 
that  there  was  no  misdescription  in  fact,  but  even  if  there 
were,  it  was  clearly  of  such  a  kind  as  to  be  the  subject  of 
compensation.  The  defendant  was  himself  well  ac- 
quainted with  the  value  of  house  property;  he  lived 
within  a  few  miles  of  the  property,  and  ought  to  have 
satisfied  himself  that  it  was  what  he   wanted  before  he 
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prevented    other    persons    from    purchasing,  and    then 
sought  to  throw  up  the  bargain. 

Mr.  Bacon  and  Mr.  Smale,  for  the  defendant. 
The  house  is  described  as  a  substantial  dwelling-house ; 
but  it  appears  from  the  evidence  that  one  outer  wall  was 
only  half  a  brick  thick ;  the  particulars,  therefore,  were 
clearly  inaccurate.     Again,  two  rooms,  described  as  bed- 
rooms, were  only  9  feet  by  8  feet  8  inches,  and  11  feet 
10  inches  by  7  feet  9  inches,  and  could  not  be  correctly 
described  as  bed-rooms. 

This  was  not  a  bill  to  rescind  the  contract,  but  a  bill 
for  specific  performance,  and  therefore  misdescription, 
though  in  a  slight  degree,  is  a  fatal  objection :  Cadman 
Y.  Earner  {a).  "  A  party  contending  for  specific  per- 
fonnance  must  show  that  his  conduct  is  fair.  If  he  has 
made  material  misrepresentation  to  the  defendant,  it  is  no 
Mwwer  to  say  that  the  defendant  might  have  found  out 
that  they  were  such.  Specific  performance  is  not  of  course 
because  there  was  a  contract,  but  an  indulgence  peculiar 
to  the  jurisdiction  of  equity :"  Cox  v.  Middleton  (J). 

Here  the  misdescription  is  so  gross,  that  it  amounts  to 
had  fidth  on  the  part  of  the  vendor,  in  which  case  the 
Court  could  discharge  the  purchaser :  Lachlan  v.  Rey^ 
^Ids  (c).  If  the  mistake  were  intentional,  the  pur- 
chaser's right  was  not  to  compensation,  but  to  be  dis- 
charged from  the  contract:  Stewart  v.  Alliston  (rf);  and 
whereas  here  compensation  was  impossible,  the  purchaser 
was  entitled  to  be  discharged,  whether  the  misrepresenta- 
tion was  intended  or  not:  Puhford  v.  Richards  («); 
Sugd.  V.  &  P.  (/);  Wood  v.  Scarth  {g)\  Stanton  v. 
T^ottersaU  (k) ;  Edwards  v.  M'Leay  (i). 

(a)  18  Ves.  10.  {/)  13th  ed.  23. 

(h)  2  Drew,  209.  (g)2K.k  J.  33. 

(c)  Kay,  62.  (h)  1  Sm.  &  G.  529. 

(d)  1  Mer.  26.  (*)  2  Swanst.  287. 

(e)  17  Beav.  87. 
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The  ViCE-CnANCELLOR: — 

The  description  is  of  a  "  substantial  and  convenient 
dwelling-house  " — a  description  so  relative  in  its  terms,  as 
to  afford  abundant  opportunity  for  a  conflict  of  evidence 
as  to  matters  which  are  rather  matters  of  opinion  than 
of  fact. 

The  first  part,  however,  of  the  alleged  misrepresenta- 
tion refers  to  a  matter  of  fact.  It  is  said  that  though  the 
house  is  described  as  containing  five  bed-rooms,  two  of 
the  rooms  are  so  small  and  inconvenient  as  to  be  unfit  for 
bed-rooms,  and  therefore  not  falling  within  the  descrip- 
tion. But  the  smaller  of  the  two  rooms  is  at  least  eight 
feet  in  width  and  nine  in  length,  and  though  of  small 
dimensions,  might  unquestionably  be  used  as  a  bed-room. 
Then  it  is  said  it  has  no  fire-place,  and  no  external 
door  into  the  hall  or  lobby.  But  as  these  wants  do 
not  unfit  the  apartment  for  use  as  a  bed-room,  and 
the  language  used  cannot  therefore  be  said  to  amount 
to  a  misdescription,  considering  that  they  were  applied 
not  to  a  first-class  house,  therefi)re,  this  part  of  the 
defence   fails. 

But  the  defendant  also  alleges  that  the  house  is  not  sub- 
stantially built,  and  relies  on  the  evidence  of  several  8U^ 
veyors  to  show  that  the  walls  are  of  insufiScient  thicknesfl, 
that  there  were  cracks  in  them,  and  a  defect  in  one 
of  the  gables.  As  to  this  part  of  the  case,  there  is  a 
complete  conflict  in  the  evidence,  though,  on  the  whole, 
the  weight  of  evidence  is  in  favour  of  the  plaintiffs. 
There  is  the  united  testimony  of  three  surveyors,  who 
enter  into  the  consideration  of  these  defects,  and  who 
have  satisfied  me  that  the  house  is  not  improperly  or 
untruly  described  as  a  substantial  and  convenient  dwel- 
ling-house. These  witnesses  describe  the  size  of  all  the 
rooms ;  they  state  that  the  cracks  are  trivial^  and  hardly 
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discernible ;  that  the  roof  is  good  and  substantial ;  they 
examined  the  floors,  and  describe  them  as  good  and 
strong ;  they  examined  the  house,  and  depose  that  it  is 
well  and  substantially  built,  and  that  the  materials  em- 
ployed are  of  the  usual  average  quality.  The  defendant, 
by  his  evidence,  has  failed  to  prove  any  material  mis- 
description, and  there  must,  therefore,  be  a  decree  for 
the  specific  performance  of  the  agreement,  with  costs  up 
to  and  including  the  hearing  and  the  action  at  law. 
Continue  the  injunction,  and  direct  the  usual  inquiry 
as  to  title. 
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LONGMATE  v.  LEDGEK. 


AprU  \%th  ^ 
\Qth, 


T  Where  a  ven- 

HIS  bill  was  filed  by  the  heiress-at-law  of  one  John  dor  of  feeble 

•'  .  .  1        /.  intellect  sold 

Mitchell,  for  the  purpose  of  having  set  aside  a  sale  of  his  property 

certain  freehold  cottages  and  land,  which  had  been  made  for  ^n  inade- 

by  the  vendor  to  Solomon  Ledger,  in  1857.     The  grounds  "^l^^^^ 

on  which  the  plaintifTs  case  rested  were,  that  the  vendor,  a  biU  filed  by 

m    '        n  1  •  b^*  htir^  im- 

at  the  date  of  the  sale,  was  suitering  from  mental  mcapa-  peaching  the 

dty,  an4  also  that  the  price  given  was  wholly  inadequate.  ^"J^^de^I^ 

John  Mitchell  had  been  a  farm  labourer,  but  in  the  ;^®')*"*  ^ 

directed  the 

year  1856,  he  acquired,  as  next  of  kin  of  James  Mitchell,  deed  to  stand 

oa  o  AACUritV 

his  brother,  the  sum  of  900 1,  which,  by  the  advice  of  a  for  monies 
Mr.  Butler,  he  invested  in  the  purchase  of  three  freehold  ^^^^^^  "^^^ 

of  a  mortgage. 
Mere  inadequacy  of  price  is  insufficient  of  itself  to  vitiate  a  sale;  but  vhere  there  is 
Tnhwm  in  Uie  mental  capacity  of  the  vendor,  the  sale  cannot  be  suFtained  in  this 
Court,  unless  the  vendor  has  been  adequately  protected  in  the  transaction. 
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cottages  and  eight  acres  of  land  at  WilUngham-by-Stow, 
and  which  were  conveyed  to  him  absolutely,  with  uses  to 
bar  dower. 

In  July,  1857,  he  agreed  with  his  daughter  and  her 
husband  (the  plaintiffs)  to  sell  them  the  property  in 
question  in  consideration  of  an  annuity  of  lOs.  a  week  to 
be  paid  to  himself,  and  after  his  decease  to  his  widow, 
with  a  stipulation  that  he  was  to  live  in  one  of  the 
cottages  rent-free.  Shortly  after  this  arrangement,  the 
plaintiff,  Robert  Longmate,  contracted  with  the  defen- 
dant, who  was  a  builder  at  Gainsborough,  to  build  a 
house  on  the  land  for  150/.  In  August,  1857,  a  quarrel 
took  place  between  John  Mitchell  and  the  plaintiffs,  which 
resulted  in  the  termination  of  the  agreement  of  July, 
1857.  The  plaintiff,  Robert  Longmate,  therefore  re- 
quested the  defendant  to  substitute  John  Mitchell  for 
him,  which  the  defendant  agreed  to  do,  and  John  Mitchell 
accordingly  signed  the  substituted  contract. 

In  September,  1857,  John  Mitchell,  being  then 
seventy-two  years  of  age,  agreed  to  sell  his  property  to 
the  defendant  for  an  annuity  of  IZ.  a  week,  to  be  secured 
on  the  property,  on  condition  that  he  should  be  allowed  to 
live  in  one  of  the  cottages  rent-free,  and  be  released  from 
the  debt  of  150/.  On  the  6th  of  October,  1857,  a  deed 
was  executed  by  John  Mitchell  carrying  the  above  agree- 
ment into  effect.     One  solicitor  acted  for  both  parties. 

On  the  9th  of  June,  1859,  John  Mitchell  ^ed 
intestate,  having  occupied  one  of  the  cottages  rent-free 
up  to  his  death,  and  having  received  the  annuity. 

The  plaintiffs  subsequently  filed  this  bill,  impeaching 
the  transaction,  alleging  that  the  defendant  had  availed 
himself  of  the  ignorance  and  mental  weakness  of  the 
vendor  to  acquire  the  property  for  a  grossly  inadequate 
consideration.  The  bill  alleged  that  the  annual  rental  of 
the  cottages  and  land  at  the  death  of  the  vendor  was 
42/.,  and  the  value  about  800/.  The  bill  further 
alleged  that  the  cottage  occupied  by  John  Mitchell  was 
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worth  4Z.  a  year,  which  with  the  annuity  made  a  total 
of  56/.  a  year,  which,  at  the  vendor's  age,  might  have 
been  purchased  for  about  350/. 

The  defendant  admitted  the  value  of  the  property  was 
about  750/. 

The  bill  prayed  that  the  sale  might  be  set  aside,  but 
that  the  deed  of  the  6th  of  October,  1857,  might  stand 
as  a  security  only  for  what  the  defendant  had  expended 
in  buildings  on  the  land  in  the  lifetime  of  John  Mitchell, 
and  for  all  payments  made  to  John  Mitchell  on  account 
of  the  annuity,  which  exceeded  the  amount  of  the  rents 
received,  together  with  such  interest  as  the  Court  might 
award.  The  bill  also  prayed  for  an  account  and  a 
re-conveyance. 

The  evidence  as  to  the  state  of  the  vendor's  capacity 
^WBS  very  voluminous. 

Mr.  Newton,  who  had  acted  as  his  solicitor  on  the  occa- 
sion of  James  Mitchell's  intestacy,  deposed  as  follows : — 
**  The  said  John  Mitchell  was  a  farm  labourer,  and  appeared 
to  me  to  be  ignorant,  eccentric,  and  weak-minded,  and 
^lt<^ether  imacquainted  with   the  management  of  pro- 
X^^rty;    and   having    become    aware,  from    information 
^i^rived  from  a  nephew  of  the  said  John  Mitchell,  that 
^^Jie  said  John  Mitchell  had  promised  his  said  nephew  to 
.^^ve  him  one-half  of  the  property  to  which  the  said  John 
^^ditchell  was  entitled  as  one  of  the  next  of  kin  of  his 
^^rother  the  sidd  James  Mitchell,  on  the  ground  that  the 
^»d  nephew  had  been  instrumental  in  obtaining  for  the 
^^«d  John  Mitchell  such  property,  and  had  been  the  first 
^^3  inform  him  that  he  was  entitled  thereto,  I  advised  the 
^*»d  John   Mitchell  to  make  the   settlement  and   will 
^^^taentioned  in  the  exhibit  D ;  and  the  said  John  Mitchell 
^^t  first  consented  to  make  such  settlement  and  will,  and 
^xistructed  me  to  prepare  the  same  accordingly;  but  he 
^^terwards  refused  to  execute  them." 

Mr.  Butler,  by  whose  advice  John  Mitchell  invested 
liis  money  in  land^  said  that  ^^  John  Mitchell  saw  a  man 
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ranning  in  the  highway,  and  asked  him  what  he  would 
buy  his  property  for ;  and  he  offered  to  sell  Ids  property 
upon  any  terms.'' 

The  clergyman  of  the  parish  deposed :  "  John  Mitchell 
was  a  yery  ignorant  and  uneducated  man;  he  always 
appeared  to  me  to  be  of  an  unsound  mind,  and  was  not  m 
my  opinion  competent  to  transact  business  of  the  sli^test 
importance,  or  to  haye  the  management  of  property." 
On  cross-examination,  he  said,  ^^  If,  in  1857, 1  had  been 
asked  to  attest  his  will,  I  might,  under  the  circumstances, 
haye  not  refused  to  do  so.  It  is  very  difficult  to  refuse  on 
the  ground  that  a  person  is  not  competent.  I  should 
have  attested  it,  I  think ;  but  I  should  have  had  great 
doubt  if  I  ought  to  have  done  so." 

William  EUis,  another  witness,  deposed  as  follows: 
"  One  morning  in  the  month  of  August,  1857,  about 
half-past  five  o'clock,  before  I  had  arisen,  I  was  called  up 
by  the  said  John  Mitchell,  who  said  he  wanted  to  see 
me.  I  dressed  and  went  down  and  let  him  into  the 
house.  He  had  with  him  a  butter-basket,  out  of  which 
he  produced  the  deeds  relating  to  his  property  at  Wfl- 
lingham,  and  said  that  he  wanted  to  borrow  201,  and 
had  brought  me  his  writings  for  security.  I  thought  it 
strange  that  he  should  come  to  borrow  the  money  of 
me  in  that  way,  and  refiised  to  let  him  have  it  before 
the  following  Tuesday.  He  then  asked  me  if  I  would 
buy  his  life  out,  and  siud  that  if  I  would  give  him  U 
a  week  during  his  life  I  should  have  the  property.  I 
told  him  that  he  was  a  very  simple  man  to  talk  in  that 
kind  of  way,  and  that  I  would  have  nothing  to  do  with 
it.  I  put  the  deeds  into  the  basket,  and  told  him  to  take 
them  away  and  to  take  better  care  of  them.  He  then 
started  to  go  away,  but  when  he  got  to  the  kitchen  door 
he  turned  back  and  8«d,  *  Will  you  say  that  I  shall  have 
the  money  on  Tuesday  ?  I  want  to  make  you  a  good 
bargain,   and   I   wiU  leave   them.'    He  then  took  the 
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deeds  out  of  the  basket,  threw  them  upon  the  kitchen         18(J0. 
table,  and  left  them.     I  locked  the  deeds  up,  and  then    longmatb 
went  over  to  the  above-named  plaintiffs,  his  son-in-law      ledger. 
and  daughter,  and  told  them  about  it.     On  the  following 
Monday,  about  seven  o'clock  in  the  morning,  the  said 
John  Mitchell  came  to  my  house  again.     He  said  that  he 
was  come  either  for  his  deeds  or  for  the  20/.,  or,  if  I  liked, 
he  would   still  sell  his  life  for  1/.  a  week;   and  that  if 
I  would  not  buy  or  lend  the  money,  he  would  take  the 
deeds  to  Gainsborough  and  borrow  the  money.     I  was 
well  acquainted  with  the  property,  and  knowing  it  to  be 
worth  a  great  deal  more  than  the  said  John  Mitchell  was 
asking  for  it,  and  knowing  him  to  be  an  ignorant  and 
simple  man,  I  refused  to  have  anything  to  do  with  it ; 
and,  aft«r  advising  him  not  upon  any  account  to  sell  his 
property,  I  gave  him  the  deeds,  and  he  took  them  away." 
It  appeared  from  other  evidence,  after  the  purchase  c(* 
the  property,  he  built  on  a  field  a  mud  hut,  consisting  of 
pieces  of  wood  driven  into  the  ground  and  covered  with 
mud,  the  inside  being  plastered  with  cow-dung,  and  the 
roof  formed  of  pieces  of  wood,  laid  flat  across  from  one 
wall  to  the  other.     The  only  window  was  a  hole  cut  in 
the  wall,  with  a  wooden  shutter ;   there  was  no  flooring 
whatever,  other  than  the  bare  ground,  on  which  grass 
was  growing.     John   Mitchell  and  his  wife   lived  four 
months  in  this  hut. 

Matthew  Pearson,  blacksmith,  deposed :  "  That  John 
Mitchell  was  called  *  Jack  the  Giant  Killer ;'  he  named 
himself  when  he  lived  a  little  way  out  of  the  town. 
He  used  tx)  work  with  me  when  I  was  an  apprentice; 
he  used  to  live  in  a  hut  where  they  kept  the  tools. 
Some  people  called  him  *  Old  Breeches.'  The  boys  used 
to  run  after  him  when  he  was  in  the  streets,  and  mimic 
and  play  with  him." 

There  was  a  good  deal  of  conflict  in  the  evidence  as 
to  the  mental  capacity  of  the  vendor. 
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Mr.  Bacon  and  Mr.  Schomberg^  for  the  plaintiffs. 

The  evidence  showed  that  the  vendor  was  not  com- 
petent to  enter  into  a  contract,  at  least  without  'proper 
assistance,  and  that  his  imbecility  was  a  matter  of  public 
notoriety. 

Mere  inadequacy  of  price  (short  of  what  amounts  to 
fraud),  Davies  v.  Cooper  (a),  was  not  alone  sufficient  to 
invalidate  a  sale;  but  very  slight  grounds,  where  the 
price  was,  as  here,  clearly  inadequate,  would  suffice. 
Where  the  vendor  was  of  intemperate  habits,  the  Court 
set  aside  the  sale,  mainly  on  the  ground  that  the  con- 
sideration was  inadequate  (J). 

But,  though  the  Court  will  decree  specific  perform- 
ance of  an  agreement  to  sell  in  consideration  of  an  an- 
nuity, where  the  transaction  is  a  fair  one,  "  it  will  inquire 
with  some  jealousy  as  to  the  fairness  of  the  transaction, 
as  was  done  in  Mortimer  v.  Capper  (c) ;  and  the  decision 
in  Pope  V.  Roots  {d),  shows  that  the  Court  requires  a  clear 
case  for  specific  performance  under  such  circiunstances:'' 
Davies  v.  Cooper  {e). 


Mr.  Malins  and  Mr.  Fischer,  for  the  defendant. 

There  is  nothing  in  the  evidence  to  show  imbecility 
or  incapacity  of  mind  in  the  vendor.  That  he  was 
eccentric  in  his  habits  is  not  denied,  but  that  was  not 
enough  to  impeach  the  sale.  The  main  ground  on  which 
the  bill  was  rested,  was  that,  in  the  event  that  happened, 
the  consideration  was  inadequate;  but  it  was  well 
settled  that  mere  inadequacy  was  not  enough.  **  Mere 
inadequacy  of  price  is  not  a  sufficient  ground  for  a  Courts 
of  equity  to  refuse  its  assistance  to  a  purchaser :"  Sugd. 
V.  &  P.  (/). 

In  this  case  there  was  no  fiduciary  relation  between 


(fl)  5  M.  &  C.  277. 

{b)  Ibid.  276. 

(c)  1  Bro.  C.  C.  156. 


(d)  1  Bro.  P.  C.  370. 

(e)  5  M.  &  C.  277. 

(/)  Pag«  231,  sec.  6,  e<  «^^, 
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the  vendor  and  purchaser,  and  therefore  it  was  the  duty 
of  the  plaintiffs  to  prove  the  unfairness  on  which  they 
relied :  Harrison  v.  Guest  (a).  In  that  case,  the  vendor 
was  an  old  bed-ridden  man  of  seventy-one  years,  who 
had  acted  without  professional  advice,  and  he  had  con- 
veyed away  the  property,  worth  400/.,  in  consideration  of 
board  and  lodging  for  life,  which  lasted  six  weeks  only 
after  the  conveyance;  but  the  Court  refused,  in  the 
absence  of  any  fraud,  to  set  aside  the  transaction  on  the 
ground  of  inadequacy  of  consideration. 

If  the  purchaser  used  fair  endeavours  to  ascertain  the 
value,  the  sale  would  not  be  set  aside  because  the  parties 
niight  value  the  property  at  a  higher  rate:  Edward 
V.  Burt{b). 

The  Vice-Chancellob  :— 

By  the  settled  doctrine  of  this  Court,  in  order  to  have 
a  valid  contract  or  conveyance  of  property,  there  must  be 
a  reasonable  degree  of  equality  between  the  contracting 
parties. 

In  this  case,  it  is  established  by  the  evidence,  that 
the  property  was  sold  for  a  price  greatly  below  the 
value.  This  circumstance,  of  itself,  might  not  be 
sufficient  to  invalidate  the  transaction.  But  when  there 
is  the  additional  fact,  that  the  vendor  was  a  man 
advanced  in  years  and  known  to  be  of  a  weak  and 
eccentric  disposition,  and  at  the  time  of  the  sale  was 
without  the  assistance  of  a  disinterested  legal  adviser, 
there  exists  on  the  whole  case  such  an  inequality  between 
the  contracting  parties,  that  it  is  to  my  mind  impossible  for 
the  Court  to  recognise  the  claim  of  the  defendant  to  hold 
this  property  under  the  contract,  except  as  a  security 
for  the  payment  of  the  monies  which  have  been  actually 
advanced. 
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Several  authorities  have  been  cited  in  the  argument, 
but  none  of  them  have  a  strict  analogy  to  the  present  case. 
Questions  of  a  similar  kind  have  been  raised  on  bills  for 
specific  performance,  but  one  of  the  difficulties  of  the 
present  case  is,  that  the  contract  has  been  performed, 
the  consideration  paid,  and  the  property  is  now  vested  in 
the  purchaser.  In  order,  therefore,  successfully  to  im- 
peach the  sale,  the  plaintiflb  are  bound  to  show,  by  clear 
evidence,  not  only  inadequacy  of  price,  but  also  such  a 
want  of  capacity  in  the  vendor  as  to  vitiate  the  convey- 
ance. And  this  is  really  the  great  difficulty  in  the  case. 
It  is  always  a  difficult  thing  to  define  the  exact  d^ree  of 
mental  weakness  that  disqualifies  a  vendor  firom  dealing 
with  his  property  as  he  pleases.  In  this  case  that  diffi- 
culty exists  in  a  high  degree.  But  although  there  is 
a  conflict  in  the  evidence,  there  is  enough  to  show  diat 
the  vendor,  from  various  causes,  was  not  competent  to 
exercise  a  prudent  care  for  his  own  interests,  and  did  not 
in  fact  exercise  such  care.  He  was  an  old  man,  who, 
after  he  was  seventy  years  of  age,  from  being  a  common 
labourer,  became  possessed  of  a  sum  of  900/. ;  and  it 
appears  that  Mr.  Newton,  the  solicitor  by  whose  wd  he 
was  put  in  possession  of  this  money,  advised  him  to  make 
a  settlement  by  will.  The  defendant  contends  that  this 
circumstance  proves  Mr.  Newton's  opinion  of  his  nientaL 
capacity ;  but  it  is  quite  plain  from  Mr.  Newton's  evi- 
dence, that  he  entertained  a  very  decided  opinion  that; 
this  poor  man  was  little  able  to  take  care  of  his  property, 
or  to  manage  his  affairs  in  a  prudent  way. 

It  is  proved  by  the  united  testimony  of  several  wit- 
nesses, that  this  strange  and  eccentric  creature,  thougli 
not  absolutely  incompetent  or  incapable,  was  in  sudx 
need  of  protection,  that  whoever  entered  into  any  contracts 
with  him  would  be  bound  to  show,  that  no  tinfiur  advan- 
tage was  taken  of  his  weakness,  and  that  a  fair  price  was 
given  to  him.     The  case,  therefore^  resolves  itself  to  thiS:, 
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that  a  poor,  weak,  aged  man,  on  the  occasion  of  a  quarrel 
with  his  daughter  and  her  husband,  went  about,  under 
the  influence  of  this  quarrel,  endeavouring  to  sell  his 
property,  and  in  this  state  offered  it  to  the  defendant. 

It  must  be  observed,  for  the  credit  of  the  defendant, 
that  he  does  not  appear  to  have  used  any  arts  to  induce 
the  vendor  to  enter  into  this  contract.     He  was  a  large 
creditor  of  the  vendor,  and  had  built  a  cottage  on  the  land, 
which  was  the  subject  of  the  purchase,  in  respect  of  which 
there   was   100/.   due   to   him  from   the  vendor.      The 
amount  of  this  debt  seems  to  have  made  a  deep  impres- 
sion  on  the   mind   of  this    poor    man,    and    was    pro- 
bably the  main  reason  that  induced  him  to  escape  the 
ruin  which  he  fancied  was  coming  upon  him  by  getting 
the  defendant  to  grant  him  the  annuity  of  1/.  a  week, 
and  to  take  the  land  in  satisfaction  of  tiie  debt.     But 
the  price  was  wholly  inadequate,  and  the  case  is  one  in 
which    the   Court   is  bound    to   set   aside  llie   contract 
on  the  ground  of  inequality  between  the  contracting 
partied. 

The  conveyance  of  the  6th  of  October  must  be  set  aside 
as  an  absolute  conveyance,  and  must  stand  as  a  security  for 
what  has  been  actually  advanced.  It  appears  that  the  de- 
fendant has  laid  out  money  on  the  property,  and  he  must 
therefore  be  dealt  with  as  a  mortgagee  in  possession,  and 
an  account  taken  on  that  footing. 

The  defendant  must  have  the  ordinary  costs  of  a  mort- 
gagee, but  no  costs  of  so  much  of  the  suit  as  relates  to 
*the  question  of  the  capacity  of  the  vendor. 


1S60. 
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^ri^tk  ORMES  V.  BEADEL. 


;-Ti 


to^t^*i^dOT  ""^HIS  biU  was  filed  by  the  plaintiff,  J.  E.  Ormes,  a 

pressure  oc-  builder,   against    Messrs.   Beadel,    Son,   &  Chancellor, 

the  refusal  of  architects,  &c.,  carrying  on  'business  at  Chelmsford,  and 

to  pay^wfc^t'  also  against  Alfred  Copland,  in  order  to  have  set  aside 

was  justly  due  an  agreement,  embodied  in  a  letter  dated  the   11th  of 

under  the  ^ 

contract,  was    December,  1858,  as  being  made  under  pressure. 

the'l^hitect  Prior  to  August,  1858,  Messrs.  Beadel  &  Chancellor, 

a^cSadvan!^  on  behalf  of  Copland,  advertised  for  the  erection  of  a 

tageous  agree-  dwelling-house  at  Chelmsford.     The  plaintiff  sent  in  a 

Court  set  it  tender  for  the  work,  at  the  sum  of  1420/.     The  defen- 

bythe*teraM^  dants  accepted  this  tender,  and,  on  the  13th  of  August 

*^^*^^^*^  the   plaintiff  signed   the   contract  and  specification,  by 

decision  of  the  which  he  agreed  to  do  the  works  according  to  the  speci- 

made  final.  fication,  and  to  construct  the  building  in  carcase  within 

conSmcrthe  *^^®  months,  and  to  completely  finish   them  by  the 

award  of  the     Ist  of  February,  1859,  in  the  best  and  most  workmanlike 

architect  is 

final,  and  is      manner;  the  conditions  providing  that,  for  every  day 

imparSaSy  ^^^  *^^*  ^^^  *^^  works  should  be  unfinished,  the  con- 

c*^rt^  tractor  should  forfeit  51.     The  conditions  abo  provided 

not  relieve  that  the  contractor  should  keep  the  works  in  proper  repair 

however  se-  ^^  six  months  firom  the  date  of  the  architect's  certificate 

i^nus^effecte^  of  completion,  and  that  such  an  amount  as  the  architect 

but  where  the    should  deem  sufficient  for  carrying:  into  effect  the  con- 
arbitrator  is        .  .  . 
found  guilty  of  ditions  should  be  retained,  and  that  the  remainder  should 

partiaU^*^'     be  paid  during  the  progress  of  the  work;   and  on  its 

this  Court  will  completion  according   to  the   architect's   certificate.     It 

relieve  against  ,  ° 

his  award.        was  also  provided,  that  the  decision  of  the  architect  on 

all  questions  was  to  be  final. 

The  fifth  condition  referred  to  in  his  Honour's  judg- 
ment was  as  follows : — 

"  That  if  the  works  do  not  proceed  with  such  progress 


CASES  IN  CHANCEUY. 

as  the  architect  may  consider  necessary,  they  shall  be  at 
liberty  to  purchase  such  materials  and  employ  such 
workmanship  as  they  may  consider  necessary,  and  deduct 
the  costs  of  the  same  from  any  money  due  to  the  con- 
tractor on  account  of  these  works." 

The  works  were  commenced  a  few  days  after  the 

contract  was  signed,  and  in  September  and  October  the 

architects  gave  the  plaintiff  certificates  upon  which  he 

received  225/.     On  the  20th  and  27th  of  November, 

Chancellor  reftised  to  give  a  further  certificate.     The 

plaintiff  at  this  time  became  much  embarrassed  for  want 

of  sufficient  funds,  as  he  alleged,  in  consequence  of  being 

disappointed  in  receiving  a  sum  of  600/.,  on  which  he 

had  relied.     On  Saturday,  the  4th  of  December,  the 

pliuntiff  was  unable  to  pay  the  workmen's  wages,  and  on 

the  following  Monday  he  wrote  to   both  Copland  and 

Chancellor,  but  received  no  reply.     On  the  7th,  he  called 

on  both  the  said  defendants  to  request  an  advance,  but 

Copland  was  absent  firom  home,  and  Chancellor  refused 

to  certify  for  any  further  payment.     He  then  discharged 

several  of  the  workmen.     On  the  11th  of  December, 

Chapman^  the  foreman,  came  to  Briuntree,  where  the 

plaintiff  was,  and  informed  him  that  if  the  plaintiff  would 

8ign  the   following    paper.    Chancellor  would  pay  the 

Workmen. 

«  Saturday,  Dec.  11th,  1858. 

**  I ,  builder,  of  Booking,  Essex,  do  hereby 

^ii^nt,  that  upon  Mr.  Chancellor,  of  Chehnsford,  archi- 
^t,  paying  all  wages  due  to  men  employed  by  me  at  the 
^Use  building  for  Alfred  Copland,  Esq.,  New  London 
^ad,  Chehnsford,  the  men  will  be  discharged  from  my 
^^ployment,  and  I  give  my  consent  to  the  above  wages 
•^ing  paid." 
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The  foreman  told  him  the  "  men  had  seen"  the  magis- 
^^^tes,  and  that  if  he  went  to  Chelmsford,  he  would  be 

VOL.   II.  N 
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1860.  arrested.  The  plaintiff,  however,  went  by  railway  to 
Ormes  Chelmsford,  where  he  found  his  men  at  the  station, 
Beadel.  ^^^  followed  him  about  the  town,  demanding  their  money, 
and  refusing  to  go  unless  they  were  paid.  He  went  to 
Chancellor's  in  the  evening,  followed  by  the  men.  After 
he  had  seen  Chancellor,  he  was  desirous  of  leaving  tlie 
room,  in  order  to  obtain  some  refreshment,  but  the  men 
refused  to  let  him  go,  and  a  man,  named  Bowman,  put 
out  his  arm,  and  prevented  him  from  leaving.  The 
plaintiff  consequently  returned  to  Chancellor's  room, 
and  Chancellor  then  asked  him  to  sign  the  letter, 
which  the  plaintiff  at  first  refused  to  do,  alleging 
it  was  not  a  fair  paper,  but  ultimately,  on  Chancellor's 
saying  that  unless  he  did  he  would  give  him  no 
money,  he  assented.  The  plaintiff  then  objected  to 
Gardner  as  valuer,  and  named  several  others,  but 
Chancellor  objecting  to  them,  the  plaintiff  acquiesced, 
saying,  "  As  I  am  obliged  to  sign  it  to  get  the  money, 
I  must;"  and  he  accordingly  signed  the  letter,  which 
was  in  the  following  terms : — 

"  Chelmsford,  Dec.  11th,  1858. 
"  Sir, — In  consideration  of  your  having  paid  over  to 
me  the  sum  of  50/.  this  day,  I  hereby  give  up  the  contract 
for  building  the  new  house  in  the  New  London  Road,  for 
Mr.  Alfred  Copland,  from  this  date  ;  and  with  reference 
to  the  work  already  completed,  I  agree  that  the  value  of 
such  work  as  is  approved  by  you  shall  be  settled  by  Mr. 
Matthias  Gardner,  builder,  of  Coggeshall;  he  taking 
into  consideration  the  contract  for  the  whole  of  the  house, 
and  the  terms  upon  which  the  same  was  to  be  erected; 
and  provided  the  said  Mr.  Gardner  is  unable  or  unwilling 
to  make  such  valuation,  then  I  will  leave  it  to  Mr.  D.  C. 
NichoU,  surveyor,  of  Mecklenburgh  Square,  London,  or 
Mr.  H.  H.  Hay  ward,  builder,  of  Colchester,  or  Mr.  C.  F. 
Hayward,  architect. 
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"  Apd  I  further  empower  you  to  deduct  from  the  sum 
awarded  tq  me  as  the  value  of  tlie  foregoing  work,  any 
and  all  monies  you  have  paid  to  me,  and  may  have  to  pay 
to  others^  on  account  of  such  building. 

"  I  am,  gentlemen, 

"  Yours  obediently, 

(Signed)  "J.  E.  Obmes. 

"  To  Messrs.  Beadel,  Son,  & 
**  Chancellor,  architects  to 
"  Mr.  A.  Copland. 

"  P.S.  J  further  agree  not  to  interfere  with  the  works 
or  ^en  fsngaged  thereon,  or  to  remove  anything  from  the 
works,  until  after  ]\Ir.  Gardner  has  given  his  decision. 


(Signed) 
"  Witness,  Charles  Tatlob." 


J.  E,  Ormes. 


On  t^lp  17th  of  December  the  works  were  valued  by 
Gr^fl^y  as  follows:— 437^.  3^.  Sd. ;  571  10*.  id.  for 
ipat^xii^Q. 

The  bill  alleged  that  the  contract  was  beneficial,  and, 
in  addition  to  being  relieved  against  the  document  of  the 
nth  of  December,  asked  that  the  defendants  might  be 
decree^  to  pay  to  the  plaintiff  the  amount  of  profits  of 
which  |ie  had  been  deprived. 

Chancellor,  in  his  answer  (paragraph  24),  alleged,  that 
on  going  from  l^s  house  to  his  office,  at  six  o'clock,  he 
fpund  the  plaintiff  and  his  workmen  waiting  to  see  him ; 
that  he,  the  plaintiff,  went  up-stairs  to  his  private  roon^^ 
whc^re  the  plaintifi*  began  to  lament  his  want  of  money, 
aad  aske4  the  defendant  to  give  him  some.  That  the 
defendant  said,  "  No  such  thing ; "  but  added,  that  as 
the  plaintiff  was  evidently  unable  to  perform  his  contract, 

N  2 
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I860.  if  he  would  give  it  up,  the  defendant  would  furnish 
him  with  money  to  i)ay  his  men.  That  the  plaintiff 
appeared  to  think  that  the  defendant  wished  him  to  forfeit 
his  contract,  and  lose  any  balance  which  might  be  due  to 
him,  but  on  being  told  that  the  defendant  was  quite 
willing  he  should  be  paid  for  what  he  had  done,  the 
plaintiff  appeared  to  be  much  relieved,  and  readily 
assented  to  the  proposition;  whereupon,  after  some  dis- 
cussion, the  paper  was  signed.  That  the  plaintiff  pro- 
posed, and  the  defendant  assented,  to  the  name  of  Mr. 
Gardner,  as  valuer.  That  afterwards,  in  the  lower  office, 
the  defendant  Chancellor  took  out  50/.  in  notes  from  a 
strong  box,  in  the  presence  of  the  plaintiff,  his  foreman, 
Chapman,  and  the  workmen.  That  the  notes  were  handed 
to  the  plaintiff,  after  he  had  signed  a  receipt  for  the  same^ 
and  he  and  the  workmen  left  the  office  together. 

Paragraph  24  of  the  answer  stated,  that  the  de- 
fendants had  not,  prior  to  the  Uth  of  December,  put 
in  force  the  fifth  condition  of  the  contract ;  but  that  it 
would  have  been  necessary  for  the  defendant  Copland 
to  have  put  in  force  the  said  condition,  had  not  the  jylain" 
tiff  voluntarily y  by  his  agreement  of  the  11th  of  Decem- 
ber, abandoned  the  contract,  and  put  the  defendant 
Copland  in  possession  of  the  works. 

Argument.  Mr,  Bacon,  Mr.  W.  D.  LewiSy  and  Mr.  Druce,  for 
the  plaintiffs.  It  is  not  pretended  that  the  work  was- 
ill  done;  it  is  not  pretended  that  the  defendants  pro- 
ceeded under  the  fifth  condition,  the  object  was  to  get  ridL 
of  the  plaintiff  and  his  contract  altogether ;  and  the  in- 
genious device  of  setting  his  workmen  on  him  was 
adopted. 

The  question  is,  whether  the  clause  in  the  contract 
that  makes  the  architect  sole  judge  will  protect  the  trans- 
action of  the  11th  of  December.      It  is  proved  by  the 
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evidence,  that  the  defendants  knew  the  plaintiff  was  isco. 
pressed  for  money ;  that  at  the  time  there  was,  on  their  Okmes 
own  showing,  more  than  120/.  due  to  him.  The  archi- 
tect refused  to  give  him  a  certificate  at  all,  unless  he 
agreed  to  give  up  a  beneficial  contract,  and  even  then 
only  gave  him  501,  It  is  clear,  unless  the  letter  of  the 
11th  of  December  defeats  the  plaintiff's  right,  he  is 
entitled  to  relief,  but  it  is  submitted  that  that  agreement 
so  procured  cannot  be  sustained  in  the  Court. 

The  only  question  was  as  to  the  plaintiff's  right  to 
damages  for  the  loss  he  had  sustained ;  but  even  before 
the  21  &  22  Vic.  c.  27,  the  Court  had  power  to  award 
damages:  Phelps  v.  Prothero {a).  In  some  cases  no 
amount  of  money  can  compensate  a  plaintiff  for  what  is 
threatened  to  be  done,  and  therefore  the  Court  inter- 
feres by  injunction.  Once  admit  the  principle,  and  in 
this  case  there  would  be  no  diflSculty  of  ascertaining  the 
proper  sum. 

\_Nebon  v.  Bridges (b),  was  also  cited (c).] 

Mr.  Malins  and  Mr.  Osborne^  for  the  defendants. — The 
plaintiff  is  not  entitled  to  be  heard  in  this  Court,  inas- 
much as  it  was  his  inability  to  perform  his  contract, 
which  he  admits,  that  made  it  necessary  for  the  defen- 
dants to  have  it  completed  in  some  other  way. 

It  was  not  the  defendant's  fault  that  the  plaintiffs 
workmen  insisted  on  being  paid  their  wages,  and  put 
what  the  plaintiff  calls  pressure  upon  him.  What  was 
Chancellor  ?  He  was  agent  for  Mr.  Copland,  and  was 
hound  to  exercise  the  powers  the  terms  of  the  contract 
gave  him,  in  order  to  protect  his  employer.  It  was  not 
suggested  that  he  had  any  corrupt  motive,  but,  if  so, 


(a)  7  De  G.  M.  &  G.  722.  (h)  2  Beav.  239. 

(c)  Sec  Kemp  v.  Base,  Vol.  I.  ant^  258, 
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1860.  it  was  clear  the  plaintiffs  bill  must  be  dismissed :  Scott 
V.  The  Corporation  of  Liverpool  (a). 

But,  secondly,  the  plaintiff  had  acted  on  tike  arran^- 
ment  of  the  letter  of  the  11th  of  December,  and  it  was 
too  late  now  to  impeach  it. 

l^Ambrose  v.  The  Guardians  of  the  Dunmow  Vnion{b) 
was  also  cited.] 

Judgment.     ThE  ViCE-ChaNCELLOR  : — 

The  question  is,  whether  the  plaintiff's  signature 
to  the  letter  of  the  11th  of  December  was  fairly  obtained 
by  the  defendants  ? 

The  facts  are  these.  In  August,  1858,  the  plaintiff  con- 
tracted to  erect  the  building  for  a  specified  sum ;  and,  as 
is  not  unusual  in  building  contracts,  he  agreed  to  abide 
by  the  decision  of  the  architect  as  to  the  manner  of  con- 
structing the  work,  as  to  the  quality  of  the  materials  to 
be  used,  and  as  to  the  time  and  mode  of  payment.  Thfe 
terms  of  the  contract,  though  extremely  stringent,  do  not 
materially  differ  from  those  ordinarily  introduced  into 
contracts  of  this  kind.  There  is  no  stipulation  (such  as 
is  sometimes  imposed)  for  a  forfeiture  of  work  done  in 
the  event  of  non-performance  by  the  contractor  within  a 
specified  time.  Here  the  fifth  condition  provides,  that 
if  the  contractor  should  be  unable  to  complete  the  works 
by  the  time  limited,  the  architect  may  complete  the 
building,  and  charge  the  contractor  for  labour  and  mate- 
rials employed. 

The  plaintiff,  as  he  alleges,  entered  into  the  contract 
in  the  expectation  of  receiving  elsewhere  the  sum  of 
600i,  which  he  intended  to  employ  in  this  work.  He 
was,  however,  disappointed  in  receiving  that  sum,  and 
consequently  experienced  great  difficulty  in  obtaining 
funds  to  perform  the  work.     This  circunistaiiee  is  relied 


{a)  1  G.  216 ;  s.  c.  on  appeal,  3  De  6.  &  J.  334.  (b)  9  Beav.  508. 
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on  by  the  defendant  as  showing  that  the  plaintiff  was 
unable  to  proceed  with  his  undertaking.  On  the  30th 
of  November  the  work  was  in  such  a  state  that  the 
architect  gave  the  plaintiff  a  formal  notice  of  his  inten- 
tion to  proceed  under  the  fifth  condition,  and  to  complete 
the  building  at  the  plaintifTs  expense.  It  is  to  be 
regretted  that  the  architect  did  not  proceed  on  that 
notice.  Instead  of  proceeding  in  that  course,  the  defendant 
Copland,  for  whom  the  house  was  building,  and  the 
architect  and  perhaps  his  partner,  determined  to  get  rid 
of  the  plaintiff  and  his  contract  altogether.  If  this  course 
had  been  taken  openly  on  fair  and  just  terms,  the  plaintiff 
could  have  had  no  ground  of  complaint.  But  what  the 
plaintiff  complains  of  is,  that  an  unfair  advantage  was 
taken  of  his  situation  to  induce  him  to  sign  a  letter 
agreeing  to  abandon  his  contract  on  unfavourable  terms. 

The  terms  on  which,  in  that  letter,  the  plaintiff  agreed 
to  abandon  his  contract,  were  such  as  no  one  would  have 
willingly  adopted.  By  these  terms,  the  plaintiff  agreed 
to  abandon  the  contract  altogether,  and  to  accept  pay- 
ment for  the  work  performed  upon  a  valuation,  and  so 
fitf  there  was  nothing  unfair  in  the  arrangement.  But 
then  the  agreement  went  on  to  provide,  not  that  the 
plaintiff  should  be  paid  for  all  the  work  which  Gardner 
approved  of  and  valued,  but  only  for  such  work  as  Chan- 
cellor approved  of;  therefore  the  terms  of  the  letter  are 
highly  unfavourable  to  the  plaintiff. 

As  to  the  circmnstances  under  which  the  plaintiff 
signed  the  letter  of  the  11th  of  December,  it  is  clearly 
proved  that  on  the  11th  of  December,  and  for  the 
previous  fortnight,  he  was  so  much  in  want  of  money 
that  he  was  unable  to  pay  his  workmen,  and  that  the 
workmen  complained  that  they  were  starving.  Both  the 
defendants^  Copland  and  Chancellor,  well  knew  that  the 
plaintiff  was  under  this  grievous  pressure.     In  this  state 
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of  things,  the  plaintilF  requested  an  advance  of  120i, 
to  which  he  alleged,  on  a  fair  valuation  of  the  work 
done,  he  wa?  entitled.  He  was  told  that  this  demand 
was  unreasonable.  But  the  evidence  shows  that  this 
was  not  an  unreasonable,  but  a  fair  and  just  demand. 
According  to  the  defendants'  own  evidence,  three-fourths 
of  the  value  of  the  work  done  would  have  been  a  fedr 
amount  to  advance,  but  at  that  time,  according  to  the 
defendants'  own  evidence,  the  amount  of  work  done 
was  of  the  value  of  437/..  and  the  plaintiff  had  received 
225/.,  leaving  a  balance  for  the  work  done  of  162i 
Three-fourths  of  that  sum  would  be  about  120/.,  which 
was  what  the  plaintiff  asked  to  have. 

Instead  of  paying  the  plaintiff  what  they  admit  would 
have  been  a  fair  proportion  of  the  amount  due,  the  de- 
fendants, well  knowing  the  pressure  he  was  under  for 
want  of  funds  and  from  the  demands  of  his  starving 
workmen,  only  consent  to  pay  him  50/.,  on  the  hard 
terms  of  his  abandoning  the  contract  altogether,  and 
submitting  to  be  paid  for  the  work  done  and  for  the 
materials  supplied,  according  to  the  arbitrary  decision  of 
Chancellor.  Where  an  agreement,  hard  and  inequitable 
in  itself,  has  been  exacted  under  circiunstances  of  pressure 
on  the  part  of  the  person  who  exacts  it,  this  Court  wiU 
set  it  aside. 

But  the  case  docs  not  end  there.  On  the  evening  of 
the  11th  of  December,  Chancellor,  on  going  to  his  office, 
found  the  plaintiff  besieged  by  his  unpaid  workmen, 
who  knew  that  the  payment  of  their  wages  depended  on 
the  plaintiff  obtaining  money  from  Chancellor.  When 
Chancellor  had  got  the  plaintiff  in  his  private  room  and 
offered  to  pay  him  50/.  on  his  signing  the  document,  the 
plaintiff  was  desirous  of  getting  away  before  signing  the 
paper,  but  one  of  the  workmen,  named  Bowman,  pre- 
vented  him   from   leaving   the  room  until  the   plaintiff 
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signed  the  letter  of  the  11th  of  December.  It  has  been 
said  that  Chancellor  had  no  part  in  exciting  the  workmen 
to  clamour  for  their  wages.  But  be  this  as  it  may,  he 
knew  the  pressure  under  which  the  plaintiff  was  put, 
and  from  which  the  payment  of  the  162/.,  which,  accord- 
ing to  the  defendant's  own  evidence,  was  then  due  to 
the  plaintiff,  would  have  released  him.  An  agreement, 
exacted  under  such  circumstances,  is  unfairly  obtained, 
and  should  be  set  aside. 

Then  it  is  said  that,  even  sujiposing  the  agreement 
unreasonable,  it  has  been  deliberately  acted  on  by  the 
plaintiff,  and  cannot  therefore  now  be  impeached.  But 
the  way  in  which  the  agreement  was  acted  upon  seems 
very  objectionable.  When  the  plaintiff  wished  to  go 
over  the  work  with  Gardner,  he  was  told  he  must  not 
interfere,  and  was  advised  to  withdraw,  which  he  did, 
leaving  Chancellor  to  point  out  the  defects.  If  there 
was  impropriety  in  the  circumstances  under  which  the 
plaintiff^'s  signature  of  the  agreement  was  obtained,  what 
occurred  during  the  four  or  five  days  which  succeeded 
did  not  repair  that  defect 

But  it  is  a  circumstance  fatal  to  the  defendants'  case, 
that  although  the  valuation  of  the  work  was  made  by 
Grardner,  subject  to  Chancellor's  arbitrary  decision,  it 
appears  that,  at  the  time  the  defendants  refused  to 
advance  to  the  plaintiff  in  his  diflSculties  more  than  50/., 
there  was  due,  even  on  Gardner's  valuation,  437/,  3^.  Sd. 
for  work  done,  and  57/.  lOs.  4rf.  for  materials  supplied, 
of  which  he  had  received  only  225/. 

On  the  whole  case,  therefore,  it  seems  to  me  im])os8ible 
to  allow  this  agreement  to  stand. 

Gardner's  valuation,  made,  as  it  was,  under  the 
dictation  of  Chancellor,  must  also  be  set  aside. 

It  has  been  contended  that,  under  the  agreement, 
the  decision  of  Chancellor  was  final,  and  the  authority  of 


1S60. 
Ormes 

V, 

Beadel. 
Judgment, 


176 


CASES  IN  CHANCERY. 


1860. 


Judgment. 


Scott  V.  The  Corporatio7i  of  Liverpool  has  been  invoked. 
In  this  case,  I  do  not  consider  that  I  am  departing  from 
the  principle  of  the  decision  of  Scott  v.  The  Corporation 
of  Liverpool^  for  where,  by  the  terms  of  the  contract,  the 
decision  of  an  arbitrator  is  made  conclusive,  and  that 
decision  is  fairly  and  impartially  given,  however  severe 
it  may  be  in  its  effects,  this  Court  will  not  interfere, 
because  it  will  not  make  a  new  contract  for  the  parties. 
That  is  the  principle  laid  down  in  Scott  v.  The  Cor- 
poration  of  Liverpool,  But  where  an  architect,  or  sur- 
veyor, in  his  judicial  character,  is  proved  to  have  acted 
unfairly  or  partially,  this  Court  will  relieve  against  such 
an  exercise  of  his  judicial  powers. 

There  remains  only  the  question  of  damages.  The 
plaintiff  claims  to  be  indemnified  for  the  loss  of  the  profit 
he  would  have  derived  from  completing  the  contract,  and 
the  case  of  Prothero  v.  Phelps,  before  the  Lords  Justices, 
has  been  adduced  as  establishing  that,  apart  from  the  late 
Act  (1858),  this  Court  had  power  to  award  damages; 
but,  admitting  the  jurisdiction  of  this  Court,  it  is  not  a 
case  in  which  the  Court  ought  to  award  any  damages 
to  the  plaintiff  for  the  loss  of  the  contract.  The  de- 
cree must  be  as  follows : — Declare  that  the  plaintiff  is 
not  bound  by  the  letter  of  the  11th  of  December,  or  by 
the  subsequent  proceedings.  Declare  that  the  contrict 
of  the  13  th  of  August,  in  the  pleadings  mentioned,  has 
been  determined,  and  is  no  longer  binding  upon  the 
parties  thereto.  Decree  an  account  of  all  sums  properly 
expended  by  the  plaintiff  for  labour  and  materials  in  the 
construction  of  the  premises  and  dwelling-house  in  the 
pleadings  mentioned;  and  if  it  shall  appear  that  the 
amount  of  the  sums  so  paid  by  the  plaintiff  shall  exceed 
the  sum  of  276/.,  order  that  the  balance  be  paid  by 
the  defendant  Copland  to  the  plaintiff.  Tax  the  plaintiff 
his  costs  up  to,  and  including  the  decree.  Liberty  to  apply. 
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ALLEN  V.  WEBSTER.  ^!^ 

April  2»th, 

In  this  case,  a  question  on  the  construction  of  the  will  of  ^^J]^^'^' 

William  Kitchin  was  raised  by  demurrer.     The  bill  set  will,  calls  the 

son  of  his  own 
forth  the  tacts  as  iollows  : —  illegitimate 

William  Kitchin,  the  testator,  by  his  will,  dated  the  soni^ng'''^' 

5th  of  March,  1824,  after  directing  payment  of  his  just  "°jj^®?^*™*^® 

debts  and  funeral  and  testamentary  expenses,  made  the  giving  his 

following  disposition : — "  I  give  and  bequeath  all  those  divided  be- 

my  three  several  leasehold  messuages  or  tenements  and  ^ddauriite?8 

premises,  with  their  appurtenances,  in  Drury  Lane,  in  chUdren,  and 

the  county  of  Middlesex,  and  now  in  the  several  leases  be  no  grand- 

and  occupations  of  John  Lane  and  James  Beavan,  or  ^  -j^^  ^^'^^^^  ®^ 

their  under-tenants  and  assigns,  and  all  my  present  and  ^ephew—the 

future  terms   of  years   estates   thereunto.     I   give  and  thatalegiti- 

bequeath  and  devise  unto  my  daughter   Ann   Kitchin,  ter  of  the 

now  of  Eastbourn,  spinster,  one-half  of  the  rents   and  ^J^J^^qq" 

profits  of  my  three  houses  in  Drury  Lane,  independent  was  within  the 

of  any  husband,  should  she  marry,  to  be  for  the  benefit  grandchUdren. 

of  her  children.     I  give  and  bequeath  and  devise  unto  coMtoucSon^ 

Frances  Kennie  the  other  half  of  the  rents  and  profits  of  decided  on 

,  *    ^  demurrer. 

my  three  houses   in   Drury   Lane,   in   consideration  of 

cancelling  a  deed  of  settlement  made  by  me  on  the  house 

in  the  occupation  of  John  Lane.     I  also  devise  and  desire 

that  my  daughter  Ann  Eatchin  and  Frances  Kennie  bear 

equally  every  expense  of  the  said  houses  in  Drury  Lane, 

share  and  share  alike  ;  and  if  my  daughter  Ann  Kitchin 

should  die  first,  all  the  said  profits  and  rents  to  be  the 

property  of  Frances  Kennie  after  my  daughter's  &neral 

expenses  are  paid.     At  the  decease  of  Frances  Kennie, 

after  her  funeral  expenses  are  paid,  all  her  property, 

excepting  her  wearing  apparel,  to  be  the  property  of  my 
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daughter  Ann  Kitchin.  I  also  will  and  bequeath  and 
devise  all  my  property,  real  and  personal  of  every  de- 
scription, to  be  equally  divided  between  my  daughter 
Ann  Kitchin  and  Frances  Rcnnie ;  and  I  also  appomt 
my  said  daughter  Ann  Kitchin  and  Frances  Rennie  whole 
and  sole  executrixes  of  this  my  last  will  and  testament, 
revoking  all  other  wills  without  law  or  suit  against  my 
executrix  by  any  one.  I  will  and  bequeath  to  my  grand- 
son, son  of  William  Willy  Kitchin,  10/.  If  my  daughter 
marry  and  have  children,  it  is  my  desire  that,  after  her 
decease,  all  the  property  of  the  said  houses  to  be  equally 
divided  between  my  son  and  daughter  children;  and 
if  there  should  be  no  grandchildren,  then  I  bequeath 
and  devise  all  my  three  houses  to  my  nephew  William 
Henry  Allen  to  him  and  his  heirs  for  ever." 

The  testator  died  in  March,  1825,  and  on  his  death 
Frances  Rennie  received  one-half  the  rents  of  the  three 
leaseholds,  and  continued  to  do  so  until  the  13th  of 
November,  1838,  when  she  died  a  spinster,  leaving  Ann 
Kitchin  her  surviving.  Ann  Kitchin,  on  the  death 
of  Frances  Rennie,  received  the  entirety  of  the  rents 
until  the  22nd  of  April,  1859,  when  she  died  also 
a  spinster. 

The  testator  William  Kitchin  was  never  married,  and 
consequently  his  son  William  Willy  Kitchin  was  illegiti- 
mate. This  illegitimate  son  married  and  had  two  children, 
Henry  Kitchin  and  Ann  Kitchin,  afterwards  Ann  Haines, 
widow,  and  afterwards  died,  leaving  Henry  Kitchin, 
who  died  an  infant  and  unmarried  on  the  10th  of  June, 
1825,  and  Ann  Haines.  The  bill  was  filed  by  the 
executors  of  William  Henry  Allen  against  the  personal 
representatives  of  the  testator  and  against  Mrs.  Haines, 
and  the  trustees  of  her  marriage  settlement,  praying 
that  the  trusts  of  the  will  might  be  carried  into  execu- 
tion.    The  bill  also  prayed  that  it  might  be  declared 
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that  the  plaintiffs  were  entitled  to  the  three  leasehold 
houses. 

Mr.  Craig  and  Mr.  Steere,  for  the  plaintiffs. 

The  Court  would  not  place  the  plaintiffs  in  the  unfair 
position  of  determining  the  question  of  construction  on 
demurrer.  There  might  be  evidence  to  explain  the 
testator's  exact  meaning,  which  it  would  have  been 
most  improper  to  introduce  in  the  bill,  and  which  would 
therefore  not  appear  on  the  demurrer. 

Even  the  authorities,  which  seemed  in  favour  of  the 
defendants'  argument,  required  "  that  the  construction 
should  be  quite  clear:"  Brownsivord  v.  Edwards  (a). 
Where  there  is  any  doubt  on  the  construction  of  the 
will,  the  practice  of  the  Court  was,  to  overrule  the 
demurrer,  without  prejudice  to  the  defendants'  insisting 
on  the  same  matters  by  way  of  answer:  Mortimer  v. 
Hartley  (6). 

Ann  Haines  alone  demurred  to  the  bill,  on  the  ground 
that,  on  the  allegations  of  the  bill,  it  appeared  that  the 
pbuntiffs  had  no  interest. 
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Mr.  Matins  and  Mr.  JV.  W.  Cooper ^  for  the  demurrer, 
sabmitted,  that  on  the  construction  of  the  will,  as  set  out 
in  the  bill,  the  plaintiffs  had  no  interest.  The  testator  called 
the  son  of  William  Willy  Kitchin,  his  ^'grandson." 
The  word  "grandchildren"  must  be  taken  to  mean,  the 
Intimate  children  of  William  Willy  Kitchin.  K  that 
^instruction  were  adopted,  the  gift  to  the  nephew  failed, 
*od  the  plainti£&  had  no  interest  in  the  property  sought 
to  be  administered. 

•^^E  ViCE-ChANCELLOR  : —  Judgmmt. 

Ihe  only  question  raised  by  this  demurrer  is,  whether 


(«)  2  Yes.  sen.  242. 


{b)  8  De.  G.  &  Sm.  316. 
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Allkn        to  a  decree  against  these  demurring  defendants. 

Webster.  ^^^  demurrer  rests  upon  the  ground  that,  in  the  events 

that  have  happened,  upon  the  facts  stated  in  the  bill, 

and  upon  the  true  construction  of  the  will,  the  plwitiffk 

have  no  interest  whatever. 

Generally,  there  is  inconvenience  in  deciding  a  ques- 
tion of  construction  upon  a  demurrer.  But,  if  a  bill  be 
demurred  to,  and  the  whole  right  of  the  plaintiff  to  sue 
depends  upon  the  construction  in  his  fevour  of  the  instru- 
ment which  he  avers  is  the  foundation  of  his  title,  the  duty 
of  the  Court  is  to  allow  the  demurrer,  unless  it  appears, 
from  any  facts  stated  in  the  bill,  that  there  still  renuuns 
some  ground  of  relief  upon  which  the  plaintiff  can  ask 
the  assistance  of  the  Court. 

The  formal  objection  to  this  demurrer  entirely  fiule. 
The  only  right  of  the  plaintiffs  to  file  a  bill  is  that,  if  there 
should  be  no  grandchildren,  the  plaintiffs  are  the  ultimate 
legatees;  and  they,  being  the  executors  of  William 
Henry  Allen,  contend  that,  upon  the  events  which  have 
happened,  and  on  the  true  construction  of  the  will,  they 
are  now  entitled  to  this  leasehold  estate. 

The  will  is  very  inaccurately  framed,  and  is  of  some- 
what difficult  construction.  But,  taking  what  it  does  say 
unequivocally,  and  construing  what  is  obscure  and  doubtful 
by  the  light  of  those  portions  where  the  meaning  is 
clearly  expressed,  it  must  be  taken  to  prove  the  testator's 
intention  that,  upon  the  death  of  Ann  Eatchin,  the 
estate  should  not  go  to  William  Henry  Allen,  if  there 
were  any  person  or  persons  who  answered  the  descrip- 
tion of  grandchildren.  On  this  point  the  language  is 
perfectly  clear  and  unambiguous.  "  If  there  should  be 
no  grandchildren,  then  I  bequeath  and  devise  all  my 
three  houses  to  my  nephew  William  Henry  Allen.*' 
Tfaje  oi^ly  question,  then,  is,  whether  ther/e  vi  in  exist- 
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cDce  any  person  who  can  claim   under  the   description 
of  grandchildren,  taking  the  word  "  grandchild  "  to  mean, 
or  rather  the  class  of  "  grandchildren"  to  include,  a  per- 
son who  is  described  as  a  grandson  in  the  will.     The  tes- 
tator had  a  natural  son,  William  Willy  Kitchin;    and 
that  William  Willy  Kitchin  had  a  son  whom  the  testator 
in  his  will  calls  his  grandson ;  for  he  says,  he  wills  and 
bequeaths  a  certain  smn  of  money  "  to  my  grandson,  son 
of  William   Willy    Kitchin."      There   is,   therefore,   no 
doubt  that  the  testator  described  the  child  of  his  illegiti- 
mate son  as  his  grandchild ;  and  if  so,  where  he  afterwards 
in  his  will  speaks  of  his  children,  it  is  difficult  to  say  that 
any  legitimate  child  of  that  illegitimate  son  is  not  in- 
cluded in  the  class  of  grandchildren.     He  says,  "  If  my 
daughter,"    that    is,   Ann   Kitchin,    "  marry   and    have 
children,   it    is  my   desire  that,   after   her  decease,   all 
the  property  of  the  said  houses  to  be  equally  divided 
between   my  son  and  daughter  children,   and  if  there 
should  be  no  grandchildren,  tlien  I  bequeath  and  devise 
all  my  three  houses  to  my  nephew,  William  Henry  Allen." 
It  is  contended,  that  no  grandchildren  could  take,  unless 
the  daughter  married.     K  the  daughter  married,  then, 
who  were  to  take  ?     Why,  the  children  of  the  testator's 
son  and  daughter.     But  it  is  quite  clear  that  the  gift 
over  to  William  Henry  Allen  was  only  to  take  effect  in 
case  there  was  a  total  failure  of  those  described  as  grand- 
children.    I  think  it  is  plain  enough  that  the  children 
of   the    testator's    natural    son   are    express   objects   of 
his  bounty,  by  the  description  of  children  of  his   son. 
For  he  says  the  property  is  to  be  equally  divided  "  be- 
tween his  son  and  daughter  children."     Generally  speak- 
ing, this  Court  will  not  permit  illegitimate  children  to 
take  under  the  description  of  children,  where  there  are 
legitimate  children  also  to  take.     But  this  is  not  a  case  of 
illegitimate  children  at  all.     If  the  testator  had  devised 
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to  his  own  clnldren,  his  natural  children  would  not  have 
been  allowed  to  take  along  with  his  legitimate  children, 
unless  there  were  clear  language  sufficiently  to  describe 
the  natural  children.  This  is  the  case  of  a  gift  to  the 
children  of  a  particular  person.  It  is  certain  who  that 
person  is.  These  children  are  to  take  as  a  class^  and  I 
think  that  the  children  of  the  son  are  also  to  take  as  a 
class ;  and  that  when  the  testator  talks  of  grandchildren, 
he  means  the  legitimate  children  of  his  own  illegitimate 
son. 

This  seems  the  true  construction,  according  to  the 
events  which  have  happened,  because  the  testator  says 
that  his  property  is  to  be  equally  divided  between  his 
son  and  daughter's  children.  There  is  no  doubt  that 
his  illegitimate  son  is  described  as  his  son ;  and  no  doubt 
that  William  Henry  Allen  could  not  take  if  there  were 
any  grandchild.  The  question  is,  whether  the  legitimate 
daughter  of  an  illegitimate  son  is  a  grandchild  ;  and,  inas- 
much as  the  testator  has  called  the  son  of  an  illegitimate 
child  a  grandson,  it  is  impossible  to  say  that  there  are  no 
grandchildren  within  the  meaning  which  the  testator  has 
given  to  the  word  ffrandchildreriy  when  there  is  a  daughter 
of  an  illegitimate  son.  This  seems  to  be  the  true  con- 
struction of  the  will.  Looking  at  the  gift  over,  that 
William  Henry  Allen  was  only  to  take  on  failure  of  those 
persons  who  are  to  take  on  failure  of  grandchildren,  my 
opinion  is,  that  Mrs.  Haines  is  entitled  to  this  property 
under  this  description,  and  that  the  event  has  not  oc- 
curred under  which  the  plaintiffs  could  have  become 
entitled. 

Demurrer  allowed. 
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MICHELMOKE  r.  MUDGE. 

A  HIS  bill  was  filed  by  creditors,  to  administer  the  estate  The  transfer 

^  ''  by  a  husband 

of  William  Mudge,  against  the  widow  of  William  Mudge,  of  title  deeds, 

who  claimed  to  be   entitled  by  survivorship  under  the  ^was 

will  of  Thomas  Tracey  to  the  moiety  of  two  sums  of  ^'^^^JSL  to 

800i  and  400/.,  secured  by  deposit  of  the  title  deeds,  secure  a  debt 

By  an  indenture  dated  the  3rd  of  July,  1831,  Thomas  notareduction 

Butland,  in  consideration  of  800/.  paid  by  George  Tracey,  jj^^  P^"^; 

assigned  certain  messuages,  lands,  &c.,  at  Diptford,  in  defeat  ttie 

riffht  of  the 

Devonshire,  for  the  residue  of  a  term  of  2000  years  to  a  wife  by  sur- 
tmstee  for  Tracey,  on  trust,  that  if  he,  the  said  Butland,  or     ^Batesv. 
his  executors,  should  not  within  six  calendar  months  from  -£«»»<'y(«)> 
the  day  when  notice  of  demand  for  payment  should  be  Morton  (b), 
delivered  to  him,  or  his  executors,  pay  the  said  sum  with  smith  (^, 
mterest    and    coste,  it    should  be  lawful  for  the  said  cow^dered. 
Tracey,  his  trustee,  &c,  to  sell  the  siud  premises,  and  to 
stand  possessed  of  the  purchase-money,  and  the  rents  and 
profits  thereof  until  such  sale,  on  trust,  in  the  first 
instance,  to  reimburse  himself  all  costs,  charges,  and 
expenses,  and  then  to  pay  to  the  said  George  Tracey,  his 
executors,  administrators,  or  assigns,  the  said  sum  of 
800/L,  with  interest  thereon. 

George  Tracey  bequeathed,  inter  a/ta,  the  said  mort- 
gage debt  and  security  to  his  brother  Thomas  Tracey, 
for  his  own  use  and  benefit. 

By  an  indenture  dated  the  1st  of  May,  1842,  in  con- 
sideration of  300/.  advanced  by  Thomas  Tracey  to  John 
Emmett,  certain  lands,  &c.,  at  Ipplepen,  Devonshire,  were 
assigned  to  a  trustee  for  a  term  of  3000  years,  on  trust 
for  sale,  to  secure  the  said  smn  of  800/. 

(a)  2  Atk.  207.   .  (p)  3  Buss.  85.  {e)  9  Sim.  137. 
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By  an  indenture  dated  the  2nd  of  February,  1848,  the 
premises  were  charged  with  payment  of  a  further  advance 
of  250/. 

John  Emmett  subsequently  paid  two  sums  of  60L  and 
290/. 

Thomas  Tracey,  by  hia  will,  Jiaving  giyen  certab 
legacies,  gave  and  bequeathed  all  the  rest,  residue^  and 
remainder  of  his  money  and  securities  for  money  to  bis 
two  daughters,  Mary  the  wife  of  William  Mudge,  and 
Elizabeth  Tracey,  in  equal  shares,  for  their  owji  use  and 
benefit.     He  appointed  his  two  daughters  his  executrixes. 

On  the  1st  of  July,  1850,  a  deed  of  partition  was 
executed  between  William  Mudge  and  Mary  his  wife  of 
the  one  part,  and  Elizabeth  Tracey  of  tl^e  other  part* 
whereby  it  was  agreed  to  diyide  the  clear  residuary  per- 
§01^1  estate  of  the  testatoj*  equally  between  the  8ai4 
M^y  Mudge  and  Elizabeth  Tracey,  in  severalty.  It 
V.as  ftlso  ^gree4  that  such  of  the  said  mortgage  de\>tij 
^  were  comprised  in  the  second  schedule,  should  he 
the  share  of  the  said  Mp^ry  Mudge^  and  should  be  taken 
a^d  accepted  by  the  said  William  Mudge  as  and  ^r 
p\ich  Q^piety  accordingly. 

Elizabeth  Tracey,  ^t  the  request  of  William  Mudge, 
ILSsigned  to  the  s^id  William  Mud^e,  hip  ^xecutors^  ad- 
^[lipistrators,  and  assigns,  all  that  the  undivided  moiety 
of  her,  Elizabeth  Tracey,  in  the  said  monies  (thp  xnorigl^ 
debts),  with  the  securities  for  the  same. 

William  Mudge  received  the  whole  of  the  interest  on 
the  mortgage  debts  from  the  execution  of  the  deed  (rf 
partitiou  until  his  de^th  in  February,  1858,  Prior  t» 
his  d^ceg^e,  h^  deposited  p%rt  of  the  title  deeds  of  the 
property  comprised  in  the  security  of  the  3rd  of  July> 
J831,  with  one  T^^orn,  in  order  to  secure  300/.  due  froni 
himself.  He  also  deposited  t}ie  title  deeds  of  the  pro- 
perty comprised  in  the  mortgage  of  the  1st  of  July,  1841  j 
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with  the  Natiqi^aJ  Provincial  Bank  of  Totness,  accom-        iB^O. 
panied  with  ^  ipei]aprandum  of  deposit,  pigned  by  himse^, 
to  secure  the  balance  of  his  current  account  with  the 

bank.     He   afterwards   deposited  another   part    of   the         

property  comprised  in  the  indenture  of  July,  1831,  ^ith     Statemm^, 
the  bank  for  the  same  purpose,  but  without  any  written 
memorandum,     ^b^  rest  qf  th^  t^itle  de^ds  of  the  Diptford 
F^P^rty  were  ii^  possepsioi^  pf  "William  Mudge  at  his 
dei^th. 

T^HiUiam  Mudge,  on  his  deaths  was  found  to  be  insolvent. 
Letters  pf  ^diqin^stx^tion  of  his  estate  were  at  first  taken 
o^it  by  hie  brother,  who  died,  upon  which  administration 
wit^i  the  w^l  annexed  was  granted  to  a  creditor  named 

At  WUU^m  Mudge's  death  the  800/.  on  the  Diptford 
pTQp^rty  >fa8  stiU  due,  and  400/.  on  the  mortgage  of  the 
Istpf  July,  1841. 

The  creditors,  suing  on  behalf  of  themselves,  and  others, 
had  p£ud  off  Thorn  and  the  National  Bank,  and  had  pos- 
session of  the  deeds  deposited  by  Mudge. 


Ijllr.  Sotiil^gat^  and  Mr.  J^.  J.  JVoo^y  appeared  for  the 
plaintiffs,  and  took  no  part  in  the  argimient. 

lix.  Malins  and  Mr.  Keene  for  Mr^.  Mu^ge. 

\t  is  well  settled  that  an  assignment  by  t^i^  husb^pd 
of  his  wife's  chose  in  auction  is  not  suflScient  to  defeat  the 
fife's  title  by  survivorship  :  Purdew  v.  Jacfi^o^  {q).  Jn 
ffquman  y.  Corie  (J),  wherie,  in  order  to  discharge  la^4» 
Ifl^ich  vere  subject  to  a  charge  of  400/.  in  fayour  of  a 
n)^|rried  woman,  the  landpwper  covenanted  with  the  Ji^3r 
^KR^  t^  P^7  ^^  ^^^*  ^  A*^®  ^be  land.  On  the  husban4'a 
death  before  payment,  it  was  held  that  the  wife,  and  not 
the  husband's  executor,  was  entitled. 


Argument. 


(a)  1  Rum.  1,  see  pp.  19, 20. 
O  2 


(b)  2  Vern.  190. 


'.  JMsum^  ~vas  .n  onnaHr  of  die 
«sifieidir  CO  bar  toe 
-««&«  #1^  ti^  VIII-  r  an.  jl  .Svkt  v.  Jfivtot  (e), 
^i^wtt  ^tX^wAaoT^  sansstT'  mi  ■iiii  "Ik  painXL.  It  is 
/iiwrt»rt  'til  iic?^:*  1.  Suets  ^oniEcr  in  dm  anilmritiw; 
ii^    t  m  KuttKMeeL  ^tflB*  tir  »^ii  Mrtf-ni^  ift»  liiflC  wiiere 

^ptfWt^t^Tmii^tL,  iie  -vob  ?  igjiL  rr  tmri-vniaidp  »  barred. 

Tli^  titBi^nit:?  jx  ins  sne  uTBtg  dmiL  i&  eunifict  in  the 
JHilfArtii^  ^7  -viiif^  lae  r^9iB  it  'ii&  partiies  are  to  be 

J?;!  '^  ^.ane  xi  Mmsur  t.  JCiraia  i  ..  Ltird  LTiidliiiist 
«<<»M  '^v  Adfoe  •*niiflBifie»£  :aac»  ▼oore  &  an&baiid  has  the 
f^^mM  Tj^tx^  v^  T^Auat  Esxd  piidsesHiia  a  ehose  in  action 
'^  iiM  iK^  Iiui  aM%3]zusxi£  nmkHi  be  ^reacai  ai§  a  ledoGtion 
^A  ym90imic^  aaci  iC-ferxses  aarAwlLk  io  »  to  dqprire 
flWf  »^^  #/  her  right  by  airrnrorshipL  Thk  Tiew  of  the 
Imt  hai»  atjC  been  feOfiwed  bj  Isur  jn^e?^  imtlier  does  it 
^^^s»  U0  hare  been  enteraiaed  bcfere  Lord  Lynd- 
Vttfjii't  dMiioQ.     Lord  Hanhricke,  in  Aite  t.  Dandg, 

U)  ir»m.l^.  (#)  3  RaB.a5. 

0^;  la  fKii.  .Vifir.  (/)  lJ.fcW.476. 

Up  J  C*vll,  C,  a  553,  (5)  7  Q.  B.  864. 

^4^;  2  Atk.  aor?,  aad  3  Row.  (A)  3  Ros.  85. 
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mdoubtedly  said  that  a  Husband  may  assign  his  wife's  i®^- 
jhose  in  action  or  possibility,  as  well  as  her  term,  provided 
t  be  not  voluntary,  but  for  valuable  consideration.  In 
Furdew  v.  Jacksouy  Sir  Thomas  Plumer,  during  the  argu- 
ment, asked  Mr.  Sugden  and  Mr.  Shadwell,  who  were  the  Judgment. 
X)un8el  engaged,  whether  there  was  any  case  in  which 
the  husband,  after  executing  an  assignment  of  his  wife's 
^hose  in  action,  had  died  before  the  assignee  obtained 
possession,  and  in  which  it  had  been  held  that  the  wife's 
title  by  survivorship  was  defeated  by  the  assignment. 
Both  Mr.  Sugden  and  Mr.  Shadwell  expressed  their 
belief  that  no  such  case  had  occurred.  Sir  Thomas 
Plumer  himself  appears  to  have  concurred  in  that  view 
of  the  law,  which  is  wholly  irreconcilable  with  the 
decision  of  Lord  Lyndhurst  and  the  dictmn  of  Lord 
Hardwicke. 

Li  Ellison  V.  ElwiTiy  Vice-Chancellor  Shadwell  had  not 
only  to  consider,  but  to  decide  the  question,  and  he  held 
that,  where  there  is  an  assignment  of  a  wife's  chose  in 
action,  with  a  present  right  to  reduce  it  into  possession, 
unless  there  be  an  actual  reduction  into  possession  during 
the  husband's  life,  the  wife's  right  by  survivorship  is  not 
defeated  by  the  assignment. 

In  the  present  case,  the  only  act  of  the  husband  which 

can  be  urged  as  a  reduction  into  possession  was,  his 

dealing  with  the  title-deeds,  which  were  in  his  possession 

^  right  of  his  wife,  who  was  the  mortgagee.     These 

^tie-deeds    were    unquestionably    chattels    which    the 

^ii8band  held  in  right  of  his  wife.     He  had  the  present 

"^ht  to  call  in  the  mortgage  monies,  and  if  he  had  done 

^»  the  right  of  the  wife  would  have  been  wholly  extin- 

r^iiahed. 

But,  what  the  husband  did,  was  to  receive  a  part  of 
"^e  mortgage  money,  and — shaving  in  his  possession  the 
'^tie-deeds,  which  were  his  wife's  chattel,  though  held 
^tjy  as  a  security  for  money — ^he  deposited  these  deeds 
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for  his  own  benefit  Ih  the  hands  of  a  person  wno  neW 
thein  as  a  security  by  way  of  equitable  mortgage. 

As  to  so  much  of  the  money  as  was  actually  receivea 
by  the  husband^  there  was  a  complete  reauctioh  iiito  nis 
possession,  so  as  to  defeat  the  wife's  title  by  survivorsKp. 
Biit  as  to  the  rest,  the  mere  possession  of  the  deeds 
cannot  be  equivalent  to  possession  of  the  liibiiey.  If 
the  husband's  possession  of  the  deeds  is  hot  suffici^iii  ib 
bar  the  wife's  right,  his  transfer  of  that  possession  feiiiiiioi 
on  principle  make  toy  difference.  Iti  oidet  td  defeat 
the  wife's  title,  it  must  be  shown  that  tne  assignee  exer- 
cised the  right  which  he  acquired  by  the  depiosit  oi  ilie 
title-deeds.  But  nothing  of  the  kind  was  don^^  and,  ttiete- 
fore,  the  trkiisdction  aihouiited  to  nothing  more  thdii  the 
deposit  by  the  husband  of  his  wife's  chilttel  as  a  sectlrity 
for  his  debt,  with  a  right  in  the  assignee  to  reduce  the  prcf- 
perty  in  possessibii,  which  was  not  exercised.  Thfen  how 
does  the  base  liow  stand  ?  The  husbiind  died,  leavihg  thfc 
right  of  reduction  into  possession  unexercised  by  hiliis^ 
or  his  assignee,  and  therefore  the  title  of  thfe  wife,  \)f 
survivorship),  arose  on  his  delEkth. 

In  mtchings  v.  SmUh{a\  Sii-  L.  SHkdwell  bbiti^etaly 
answers    the    dictum    of    Lord    Hdrdwicke    ih    Sah 
V.  Dandy  {b)y  and  the  judgment  of  Lord  Lyndhtu-St  in 
ttonner  v.  M&rton  (c).     HtUchihffS  v.  StUith  was  a  ckse  it 
which  the  J)ersolial  pii'opetty  of  the  tv^ife  cohsisted  of  a 
fund  outstanding  in  tourt,  which,  by  a  decree  of  Aie 
Court,  after  the  husbaiid's  death,  had  been  ordered  to  te 
J)aid  to  the  widow,  thb  assignment  having  beeh  liiide 
duriilg  ker  husband's  life.      Sir  Lancelot  Shadwell  usfefl 
this  language : — "  It  appears  to  me  that  thei-e   ife   aii 
important  difference  between  the  case  where  the  clibfe=s 
in  kctidn  is  fluctuktillg,  dnd  thfe  base  where  thef-e  ha^ 
been  a  decree  directing  it  shall  b^  pdld  tb  the  wife  wH^ 
ha^  survived  lier  husband." 


(a)  9  Sim.  137.  (b)  2  Atk.  207. 


(e)  3  Ru88.  a5. 
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In  ihe  preri^nt  case,  ihe  wife,  who  survived  her  hus-  l^lfltf. 
l)and,  wis  one  of  the  executors  under  the  VriU  of  the 
pereioti  bf  whose  assets  the  mortgage  money  foimed  part. 
That,  it  is  trufe,  gave  her  but  a  dry  legal  right ;  biit  the 
circutnstatice  that  she  was  an  executrix  seems  quite  as  Judfffniht 
sitrong  in  her  favour  as  the  circumstance  in  the  cas6 
before  Sir  L.  Shadwell,  that  there  was  a  decree  directing 
payment  to  the  wife. 

Neither  in  that  case,  nor  in  this,  has  there  been  any 
actual  reduction  into  possession,  and  consequently  the 
right  of  Mrs.  Mudge  is  unafiFected  by  the  husband's 
transfet  of  the  title-deeds. 


Re   THE   KOYAL   BANK   OF   AUSTRALIA. 
Ex  parte  DRUMMOND. 

Be  THE  WINDING-UP  ACTS  1848-49. 

In  this  case  Sir  F.  W.  Drunnnond  took  120  original 
shares  in  the  Royal  Bank  of  Australia,  and  executed 
the  deed  of  settlement  for  that  amount.  He  subsequently 
porchased  twenty  shares.  At  his  death  in  February, 
1844,  the  140  shares  were  standing  in  his  liame. 

It  was  at  first  assumed  that  Sir  F.  W.  Drummond  had 
died  intestate,  and  his  eldest  son,  as  heir-at-law,  succeeded 
to  the  heritable  property,  and  was  also  confirmed  executor 
to  his  father  in  Scotland  and  administrator  in  England  of 
the  personal  estate. 

On  the  27th  of  NoVethber,  1847,  Sir  James  Drummoiid 
paid  a  call  of  51.  i  shdre,  ahd  on  the  4th  of  September, 
1848,  [ifeid  atiother  t\Al  bf  it:  10?.  tt  share. 

On  the  26th  of  March  •  1848,  the  bank  Wils  dtdteted  td  bfe 


May  22n(/. 

"  Accepting 
trustees '' 
under  the 
Scotch  law,  to 
whom  shares 
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wound  up.      The  official  manager  placed   Sir  James's 
Re  The      name  on  the  list  of  the  contributories,  and  on  the  5th  of 
^^^oF  ^^^  July?  1854,  a  call  was  made  upon  him  and  the  con- 
AusTBALiA.    tributories  of  100/.  a  share.     An  order  was  obtwied  on 

Sx  parte 

Dbummomd.  the  9th  of  August,  1854,  whereby  Sir  James,  as  executor 
Statement,     of  his  father,  was  ordered  to  pay  the  call  amounting  to 
14,000/.  within  seven  days. 

On  the  11th  of  March  a  "judicial  fector"  was  appointed 
of  Sir  Francis  Walker's  estate. 

The  call  not  having  been  paid,  the  official  manager 
presented  a  petition  to  the  Court  of  Session,  in  order  to 
obtain  sequestration  of  Sir  Francis'  estates.  The  pro- 
ceedings were  against  Sir  James  Drummond  and  the 
other  parties  who  represented  the  successors  of  Sir 
Francis. 

On  the  petition  it  was  held,  that  in  order  to  obtwn 
sequestration,  the  relation  of  debtor  and  creditor  must 
subsist,  which  in  this  case  the  Court  of  Session  never 
exacted. 

This  decision  was  affirmed  in  the  case  of  Wryghtey, 
Lindsay, 

On  the  28th  of  February,  1857,  the  trust-deed  executed 
by  Sir  Francis  was  declared  to  be  valid. 

In  April,  1857,  *Hhe  accepting  trust  disponers  and 
executors"  presented  a  petition  to  the  Scotch  Court,  on 
which  the  judicial  factor  was  discharged. 

On  the  20th  of  April,  1860,  the  Master  placed  the 
names  of  the  accepting  trustees  on  the  list,  but  did 
not  remove  that  of  Sir  James  Drummond. 

Argwmnt.  ]y|j.^  Bacon  and  Mr.  Baggallay  moved  to  take  the  names 
of  the  accepting  trustees  off  the  list  The  House  of 
Lords  had  decreed  that  the  relation  of  debtor  and  creditor 
did  not  subsist  between  the  official  manager  and  Sir 
Francis  W.  Drummond.  The  character  in  which  the}'' 
represented  Sir  F.  W.  Drummond's  estate  was  neither^ 
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within  tlie  language  nor  the  meaning  of  section  3  (a) 
of  the  Winding-up  Act,  1848.  Moreover,  if  they  re- 
presented any  estate  of  Sir  F.  W.  Drummond's,  it  was 
one  which  could  not  be  recognised  by  this  Court, 

Mr.  MalinSy  Mr.  Daniely  and  Mr.  Roxburgh  appeared 
for  the  official  manager. 


1S60. 

Be  Thb 
Royal  Bank' 

OP 

Australia. 

Ex  parte 
Dhumkond. 

Argument, 


The  Vice-Chancellor  said,  he  thought  the  Master    Judgment. 
was   right,  on  the  ground  that  there  was  an  express         ""^ 
assignment    of    these    very    shares    to    the    accepting 
trustees. 


(a)  "The  word  * contributoxy' 
shall  include  every  member  of  a 
company,  and  also  every  other 
person  liable  to  contribute  to  the 
]>ayment8  of  any  of  the  debts,  lia- 
bilities, or  losses  thereof,  whether 
ts  heir,  devisee,  execator,  or  ad- 


ministrator of  a  deceased  member, 
or  of  a  former  member  of  the 
same,  or  as  direct  devisee,  exe- 
cutor, or  administrator  of  a  former 
member  of  the  eame  deceased,  or 
otherwise  howsoever." 


i^  cjLskB  ui  dfiAKbtlMf. 


WOOLSTENCKOFT  v.  WOOLSTENCROFT. 

Where  a  tea-     1^  this  case,  Robert  Woolstenclt)ft,  by  Bis  tHll,  dat^  the 

^  ^^fif     27th  of  June,  1855,  made  the  foUoidiig  dispodltiwi :— **  All 

pamai  estate  my  debts,  funeral  and  testamentary  expenses,  shall  be  paid 

to  hb  ezeett-      -  /►  «     mi 

trix  abBo-         by  my  executors  out  oi  my  estate.      The  testator  then  gave 

i^Ub dbBbto^  and  bequeathed  all  his.  personal  estate,  except  nis  lease- 

&e.ytobepaid  holds,  to  his  wife  absolutely;  and  he  then  devised,  be- 
by  hia  execa- 
ton  oat  of  hia  queathed,  and  appointed  all  his  real  and  leasehold  estates 

de?ii«i1Sa  ^"1*0  J.  Brown  and  W.  Edmunds,  their  executors,  admi- 

i!Si<AiirSe  ^istrators,  and  assigns,  according  to  the  nature  aiid  qualitjr 

aubject  to  a  thereof.  Upon  certain  trusts  for  his  wife  for  lifej  and  on 

the  beneat  of  tier  death  for  his  children.     He  appointed  his  trusteed 

^^^^^"^  and  his  widow  executor  and  executrix  of  his  will,  who 

on  the  true  attested  and  proved  the  will. 

constraction 

of  the  statute         The  testator  died  on  the  26th  of  July,  1855.     In  June, 

c.  113  the*^     1859,  this  bill  was  filed  by  his  infant  children  to  admi- 

tooction  to  nister  the  trusts  of  the  will.  The  common  administratioD 
the  executors 

to  pay  the  decree  was  made,  and  it  was  referred  to  chambers  in  the 
rated 'the  de-  usual  way  to  make  certain  inquiries,  and  to  settle  a  scheme 
from themort-  ^^^  ^^^  maintenance  of  the  injEeints.  The  chief  clerk, 
gage  debt.        under  the  reference,  certified  that  a  portion  of  the  real 

and  leasehold  estates  wais  subject  to  a  mortgage  for  30021 
The  question  now  came  by  adjourned  summons  from 

chambers,  appealing   against  the  chief  clerk's  decision, 

on  the  ground  that  there  was  a   "contrary  intention" 
^  signified  by  the  will  so  as  to  except  the  case  from  the 

operation  of  the  recent  statute,  17  &  18  Vic.  c  113(a). 

(a) ''  When  any  person  shall,  time  of  his  death  be  charged  with 

after  the  3l8t  of  December,  1854,  the  pa3rment  of  any  aam  or  sums 

die  seisedofor  be  entitled  to  any  es-  of  money  by  way  of  mortgage,  , 

tate  or  interest  in  any  land  or  other  and  such  person  shall  not  by 

hereditaments  which  shall  at  the  wiU,  or  deed,  or  other  documenti 


cAsi:^  iif  bHiiSdfitiY. 


m 


Mt.  Mdlihs,  qf.C.,  aiid  Mi.  tdte  subMtted  that  tllere        1860. 
WW  notfiiiig  In  ilie  will  to  indicate  the  contrary  ihtentitih    woolstkn 
8|fefcifled  by  the  statute. 


Mr.  Bacon^  Q.C.,  and  Mr.  Eddis  contended  that  the 
direction  that  all  the  debts  should  be  paid  out  of  his 
estate  by  bid  executors,  indicated  an  intention  that  the 
real  estate  was  to  be  exonerated. 

Mr.  Kay  appeared  for  the  trustee. 

TriE    ViCfe-CHANCELLOR  : — 

The  Act  expressly  declares  that  a  mortgaged  estatb 
most  bear  the  btirden  init)08ed  upon  it,  Unless  there  is  a 
cbhtxary  ot  othfef  intention  shdwn  signifiisd  by  tke  tWIL 

If  a  testator  intends  ttat  the  devisee  of  an  festate 
subject  to  a  mortgage  is  not  to  satisfy  that  mortgage,  the 
l^lainest  inbde  of  signifyihg  that  Intention  is  to  direct  that 
the  debt  is  to  be  paid  by  some  other  petson.  In  this 
case  the  testator  has  plainly  directed  that  his  executors 
are  to  pay  all  his  debts,  a  direction  that  must  mean  that 
some  other  person  than  the  devisee  is  to  pay  this  parti- 
cular debt. 


CRQPT 

WOOLSTEN- 
GHOVT. 

Argument. 


hare  signified  any  contrary  or 
other  intention,  the  heir  or  devisee 
to  whom  such  land  or  heredita- 
ments shall  descend  or  be  devised, 
shall  not  be  entitled  to  have  the 
mortgage  debts  discharged  or  sa- 
tistied  out  of  the  personal  estate 
or  other  real  estate  of  such  person ; 
but  the  land  or  hereditaments  so 
charged  shall,  as  between  the  dif- 
ferent persons  claiming  through 
or  under  the  deceased  person,  be 
primarily  liable  to  the  payment  of 
all  mortgage  debts  with  which 
the  same  shall  be  chaxged— every 
part  thereof,  according  to  its  value, 
bearing  a  proportionate  part  of  the 
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mortgage  debt  charged  on  the 
whole  thereof:  Provided  always, 
that  nothing  herein  contained 
shall  affect  or  diminish  any  right 
of  the  mortgagee  on  such  lands  or 
hereditaments  to  obtain  the  full 
payment  or  satisfaction  of  his 
mortgage  debt,  either  out  of  the 
personal  estate  of  the  person  so 
dying  or  otherwise:  Provided 
also,  that  nothing  herein  contained 
shall  affect  the  right  of  any  person 
claiming  under  or  by  virtue  of 
any  will,  deed,  or  document  al- 
ready made  or  to  be  made  before 
the  1st  day  of  January,  1855." 
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It  has  been  argued  that  there  is  no  express  mention  of 
this  debt ;  but  where  the  testator  expressly  directs  that 
all  his  debts  are  to  be  paid  by  his  executors,  he  indicates 
that  they  should  be  paid  by  a  course  of  administration 
different  from  that  pointed  out  by  the  Act. 

It  must  be  remembered,  also,  that  the  testator  has  given 
the  whole  of  his  personal  estate  to  his  widow,  who  is 
appointed  executrix,  so  that  she  had  the  whole  fund 
applicable  for  payment  of  his  debts. 

I  decide  this  case  on  the  ground  that,  according  to 
what  seems  to  me  the  true  construction  of  the  Act, 
if  the  testator  directs  payment  of  his  debts  by  his 
executors,  the  mortgaged  estate  is  exonerated. 

What  this  statute  interferes  with,  is  the  course  of  pay- 
ment in  the  due  course  of  administration  according  U^ 
the  old  law. 

Declare  that  the  mortgage  debt  must  be  paid  out  af 
the  personal  estate. 


E 
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BONSEK  V.  KINNEAK.  ^^^^ 

DWAKD  HESKETH,  by  his  will,  dated  the  30tli  a  testator 

September,  1828,  bequeathed  all  his  leasehold  property  at  2Jnd  estatT" 

Edgbaston  to  his  wife  Harriet  Hesketh,  to  hold  the  same  for  ^^^^j^^®' 

herself,  her  executors,  administrators,  and  assigns,  for  all  the  although  he 

,  •i/.i.  1.  ,.  Ai         ^*d  given  her 

rest  and  remainder  of  his  term  and  mterest  therein.    And  as  the  whole,  he 

•to   all  other  his  personal  estate,  he  gave  and  bequeathed  children  con- 

-tte  same  to  his  said  wife  to  and  for  her  own  use  and  ^^^^^  them- 
selves to  her 
l>enefit,  she  maintaining,  clothing,  and  educating  such  of  approbation, 

l^as   children    as    should  happen   at  his   decease   to  be  leave  such 

lender  the  age  of  twenty-one  years  until  they  should  attain  J!^^y^ 

-tbat  age ;  and  also  paying  his  debts,  funeral  expenses,  and  amongst  all 

-the  charges  of  proving  and  executing  his  will.     And  he  The  widow,  by 

declared  it  to  be  his  will  that,  although  he  had  above  J'hlpro^?^^ 

given  the  whole  of  his  property  to  his  said  wife,  yet  it    o  those  living 

at  ner  uecease. 
''^M  his  desire,  that  if  his  children  conducted  themselves  The  Court 

to  her  approbation,  she  would  leave  such  property  equally  ^dow  took 

amongst  aU  his  chUdren.  '^t^Zln 

At  his  death  the  testator  left  living  seven  children  both  wills 
/-  ,  .  .  declared  the 

(several  having  predeceased  him),  all  of  them  minors,  four  surviving 

except  Harriet,  the  wife  of  Mr.   S.   Butler.      Of  the  fiui^*''" 

®^ven  who  survived  the  testator,  John  Hesketh,  Harriet 

"Sutler  and  AUBred  Butler  died  in  the  lifetime  of  their 

Mother. 

fiarriet  Hesketh  (the  mother,  and  the  testator's  widow) 

^ed  on  the  24th  of  November,    1858,   leaving  three 

^nghters  and  a  son.     By  her  will  she  directed  the  pay- 

^ent  of  her  debts,  and,  after  giving  certain  legacies  to 

*xer  three  daughters  and  her  son,   she  bequeathed  her 

leasehold  property  in  Catheryne  Street,  Edgbaston,  and 

^  other  the  personal  estate  to  which  he  should  be 

entitled  at  her  decease,  to  the  plaintifiP,  in  trust  to  invest 


196 

I860. 

B0N8EH 
V. 

Kin  N  BAB. 
statement. 


CASES  IN  CHANCERY. 

the  sum  of  200/.  for  the  benefit  of  her  daughter  Anne 
Hesketh,  in  addition  to  her  share  thereinafter  bequeathed, 
and,  subject  thereto,  in  trust  for  her  four  children  equally. 

In  April,  1858,  Mr.  S.  Butler  became  bankrupt. 

This  bill  was  filed  by  the  plaintiffs  as  trustees  of 
H^^et  Hesketh  the  widow,  ag^n^t  fhp  a^^^gnie^  of 
Butler  and  the  representatives,  and  tjie  childre;^  of  th^ 
testator  and  their  representatives,  praying  foy  a  declari^- 
tion  of  the  rights  of  the  parties. 

There  was  no  leg^  personal  representative  of  John 
llesketh. 


Afffummt.  Mr.  Elmesly  and  Mr.  F.  T.  WhitCy  for  the  plwijtiffs, 
submitted  the  question  to  the  Court  whether  the  widow 
tool^  the  property  absolutely  or  clothed  with  a  trust 

]^r.  Bacon,  and  l^r.  S,  Smithy  contended  that  tlie 
widow  took  subject  to  a  trust  in  favour  of  all  th^ 
children,  including  those  who  died  in  the  ^stater's  life- 
tinie. 

Mr.  Eddts  appeared  for  the  trustees  in  the  same  interest 
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Mr.  Craiff  appeared  for  the  three  surviving  daughters— 
whose  interest  was  to  exclude  children  who  died  before 
the  widow — ^but  was  not  called  on  by  his  Honour. 

The  Vice-Chancellor  : — 

I\,  is  impossible  U>  Jiold  that  the  widow  topk  this  nro^ — • 
perty  absolutely  for  her  own  usip  and  in^presspd  witl^  n^ 
trust.  There  is  a  clear  trust  in  favour  of  all  or  soige  q^^ 
the  children  of  the  testator. 

The  ]^ord  "  leave  "  seems  inconsistent  with  the  Rotio"^  • 
that  children  dying  in  the  lifetime  of  the  widow  cpuld  fc=? 
ajnq^g  the  clasp  \jfho  were  to  benefit  by  tjxe  te^fatoi^^ 
direction  to  the  wi4pw  tp  le%ye  the  property  to  Ijis  ph»- 
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dreiu  Assuming  that  the  widow  was  a  trustee,  her  duty 
in  executing  the  trust  was  guided  by  a  very  particular 
direction  that  if  his  children  conducted  themselves  to  her 
approbation,  she  was  to  leave  them  the  property.  It 
is  quite  clear,  from  this  language,  that  the  testator  in- 
tended she  should  have  some  power  and  discretion. 

There  seems  nothing  on  the  will  to  justify  the  con- 
struction that  she  was  to  leave  it  to  deceased  children, 
inasmuch  as  several  of  his  children  died  in  his  own 
lifetin^e. 

On  the  whole  case,  there  seems  to  be  nothing  in  the 
wiU  to  justify  the  Court  in  disturbing  what  the  widow 
)ia8  done.  She  executed  the  trust  according  to  her 
discretion,  and,  considering  the  discretionary  power 
which  was  given  to  her,  it  would  be  goii^g  further*  tbaji 
the  ^acts  of  the  case  warrant,  for  this  Court  to  interfere 
with  her  performance  of  the  trust. 

There  must  be  a  declaration  that,  according  to  the  true 
construction  of  both  wills,  the  four  children  are  entitled 
to  the  whole.  Direct  the  conimon  accounts  to  be  taken 
(of  the  widow's  estate),  and  let  the  bill  be  dismiesed 
against  the  other  parties,  with  costs  out  of  the  testator's 
estate. 
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SPACEMAN  V.  HOLBROOK. 

^ore,^  1  HIS  was  a  suit  instituted  by  the  cestuis  que  tnui  under 

■cooant,  a  the  will  of  Philip  Redman,  deceased,  against  his  trustees 

SMmd  doe  to  and  executors,  James   Holbrook  and  R.  Hemming,  to 

for  mo^MEd-  recover  the  sum  of  3997/.  14*.  9^.,  being  the  balance  of 

Tanoed,  Uie       ^he  trust  estate  which  had  come  to  the  hands  of  Holbrook, 
etuue  oemg 

imoWent—       and  had  been  misappropriated  by  him.     Holbrook  had 

Held,  that  the     .  ,        .       .       .  i^     ,  .  .       ,.    ,    .        i        .         j 

execatorwas     Since   the  institution  of   this  suit  died  msolvent,  ana 
Sd^lf  ftdUo  ^'  Hemming  had  also  died,  having  by  his  will  left  all 

priority  to  the  hig  real'  and  personal  estate  to  his  son  R.  Hemming,  the 
creditors.  j   /.      ,  .        , 

defendant  m  the  supplemental  suit,  upon  trust  to*  pay 

hb  debts,  &c.,  and  left  him  hb  executor  and  devisee  in 
trust.  By  a  supplemental  suit,  in  which  R  Hemming,  the 
son,  was  defendant,  a  decree  was  made  for  the  adminis- 
tration of  the  estate  of  the  trustee,  R.  Hemming ;  and, 
on  taking  the  accounts  of  the  estate  of  R.  Hemming,  the 
father,  the  Master  found  by  his  report  that  R.  Henouning) 
the  son,  had  paid  on  account  of  the  personal  estate 
sums  amounting  in  the  aggregate  to  5971i  18*., 
and  having  received  on  that  account  the  sum  of 
1211/.  ISs.  llrf.  only,  that  there  was  due  to  him  on 
that  account  the  sum  of  4760/.  4*.  The  Master  also 
found  that  R.  Hemming,  the  younger,  had  received 
on  account  of  real  estate  the  sum  of  20,177/.  lis.  4A, 
and  paid  the  sum  of  17,771/.  19*.  8rf.,  so  that  there  was 
due  from  him  on  that  account  the  sum  of  2405/.  11*.  8A, 
which,  being  taken  from  the  sum  of  4760/.  4*.,  left  the  sum 
of  2355/.  7*.  8rf.,  the  balance  due  to  R.  Hemming,  the^ 
son,  for  his  disbursements  on  account  of  his  Other's  estate— 
The  Master  also  found  the  debt  due  to  the  plaintiff^  an<^ 

a  debt  of  2039/.  15*.  to  a  creditor  of  R.  Hemming,  th 

father,  named  Brown.     The  remaining  real  estates  C3 
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R.  Hemming^  the  trustee^  had  been  sold^  and  the  costs  of 
all  parties  relating  to  the  administration  of  his  estate  had 
been  taxed^  by  order  dated  April  7,  1856.  The  purchase- 
monies^  amounting  to  about  8000/.,  were  now  in  court, 
but  were  insufficient  to  pay  all  the  taxed  costs,  the 
balance  due  to  R.  Hemming,  the  son,  and  the  debts  of 
the  plaintiff  and  Brown  in  full.  The  cause  came  on  on 
further  directions. 


I860. 
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Mr.  Malinsy  and  Mr.  Whitbread,  for  the  plwntiff. 

The  assets  arise  firom  real  estate,  and  are  therefore 
equitable.  Hemming,  the  son,  has  been  overpaid  on 
account  of  personal  estate,  therefore  he  has  no  legal  right 
to  retain  his  balance,  but  must  come  in  rateably  with  the 
plaintiff  and  Brown:  Lewis  v.  Lewis {a)y  Gordon  v. 
Trail  {by    At  any  rate,  he  is  not  entitied  to  any  interest. 

Mr.  G,  Smith,  for  Brown. 

Mr.  Bacon,  Mr.  H.  Clark,  and  Mr.  JK   C.  Ward,  for 

The  debts  paid  by  Hemming  were  paid  bond  fide; 
many  of  them  were  bond  debts,  and  bore  interest.  An 
executor  honestly  advancing  monies  to  pay  unfortunate 
creditors,  is  entitied  to  priority  and  to  interest  on  his 
balance  when  the  estate  is  deficient :  Small  v.  Wing  (c), 
Hepwarth  v.  Heslap{d).  Besides,  the  testator  made  his 
f^  and  personal  estate  one  fund  for  payment  of  his 
debts. 


Argument, 


Mr.  Matins  was  heard  in  reply. 

The  Vice-Chancellob  : — 

The   Master  has  found  that  the    pajrmenta  by  the 
executor  are  proper,  and  ought  to  be  allowed.     There 


(a)  13  Beav.  82. 
(P)  8  Price,  416. 
VOL.  II. 


(c)  5  B.  P.  C.  66, 72. 

(d)  6  Haie,  561. 
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has  been  no  exception  taken  to  the  report,  which  must, 
tterefore,  be  held  binding  on  the  parties. 

If  the  payments  are  proper  payments,  the  executor 
surely  ought  to  be  repaid  the  amount  which  he  has 
advanced  in  making  them,  whereby  he  saved  a  consider- 
able sum  for  interest  to  the  estate. 

The  cases  that  have  be^n  cited  were  decided  on  tde 
principle  of  retainer,  and  nave  no  application  to  this  case. 
This  is  not  a  question  of  retainer  at  all.  Any  creditor 
may  sue  the  executor,  but  the  executor,  if  he  is  also  a 
creditor,  cannot  sue  himself,  and  therefore  the  law  dlows 
him  a  right  to  retain  his  own  debt — that  is,  a  right  to 
pay  himself,  by  keeping  the  money  of  his  debtor  which 
has  lawfiilly  come  into  his  hands. 

The  present  case  is  of  a  different  kind.  After  the 
testator's  death  the  executor  of  the  trustee,  who  had 
become  liable  to  the  trust  estate  by  the  default  of  his 
co-trustee,  advanced  out  of  Mar  oSvtf  mtltS^  o<!rtisi^fcible 
sums  for  the  benefit  of  the  estate.  The  parties  interested 
have  had  the  benefit  oi  the  payments,  which  te  now 
claims  to  be  allowed. 

The  executor  must  6e  ^rst  recouped  tne  amount  he  has 
advanced  to  the  trust  estate,  and  the  rendue  win  thea 
become  availalble  for  the  creditors. 
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COOK  V.  WAUGfi.  Jlfay7M«r 

Prior  to  the  ISth  of  December,  1856,  Messrs.  Waugh  Specific  per- 

mance  of  an 

were  in  treaty  for  a  lease  of  a  house,  No.  2,  Russell  Place,  agreement  to 
Fltzroy   Square,   with   the   plaintiflF  Robert   Cook.      A  deCTced^ere 
negotiation  had  been  going  on  as  to  the  repairs,  which,  ^q^®^^"^*' 
it  was  ultimately  agreed,  should  be  done  by  the  plaintiiF  the  premises 
according  to  a  specification  prepared  by  the  defendants,  out  of  repair, 
on  the  understanding  that  they  would  take  a  lease.     The  ^^^ecSc 
specification,  inter  alia,  described  certain  "  cracks  "  in  the  '•opa»w,  which 
wan  which  were  to  be  repaired,  but  contained  no  reference  accordingly, 
to  general  or  substantial  repairs.  Jlwion  after" 

On  the  18th  of  December,  1856,  the   parties  signed  ^^^y^®"* 
the  following  memorandum: — ^Robert  Cook  agrees  to  let,  more  extensive 

reD&irs  ixrere 

and  Edgar  Achilles  Waugh  and  Rufus  Decimus  Stephen  required,  and 

Waugh  agree  to  take,  a  lease  of  No.  2,  Russell  Place,  IV^ina.* 

Fitzroy  Square,  from  Christmas,  1856,  for  seven  years,  v^?^""^® 

at  the  clear  yearly  rent  of  70/.,  payable  quarterly,  such  possession, 

lease  to  contain  the  usual  powers  of  re-entry,  and  all  such  necessary  to 

coTenants  as  are  contained  in  the  lease  under  which  the  J^ui?dl"w^^ 

sa.id  Robert   Cook  holds   the   same.      The   said   Edgar  at  great  ex- 
%     TTT  •  pense. 

-A..  Waugh  and  Rufiis  Decimus  Waugh  agree  to  execute  a 

coiiirterpart  of  the  said  lease,  and  to  pay  all  rates  and  taxes, 

^^riant's  or  landlord's,  except  the  property  tax.     The  rent 

^o  commence  on  the  Ist  of  February,  1857. 

There  was  considerable  conflict  in  the  evidence  as  to 

?^hat  took  place  on  and  after  the  signing  the  agreement. 

E.  A. Waiigh,  who  was  the  active  party  in  the  arrangement, 

^^posed  tKat,  at  or  before  signing  the  agreement,  he  told 

t^he  plaintiff   he  must  put  the  house    in   "substantial 

repair;"  and  that  he  mentioned  particularly  the  state  of 

^he  walls,  and  observed  that  the  plaintiff  must  have  them 

P^t  light.     That  th^  |)laintiff  thereupon  remarked,  that 

P  2 


Statement. 
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1860.         the  cracks  were  of  no  importance,  and  only  required 
Cook  filling  up. 

Wauoh.  ^^®  ®^^  ^'  -^*  Waugh  deposed  that  he  signed  the 

agreement  on  the  faith  of  this  representation. 

At  the  time  the  repairs  were  being  done,  the  district 
surveyor  called,  when  E.  A.  Waugh  happened  to  be  in 
the  house,  and  went  with  him  into  the  drawing-room, 
which  was  then  in  process  of  being  papered.  The  dis- 
trict surveyor  thereon  remarked,  that  it  was  a  pity  to 
paper  the  walls,  as  they  were  unsafe,  and  eighteen  inches 
out  of  the  perpendicular,  and  required  underpinniiig. 
The  defendants  alleged,  that  in  consequence  of  this  opinion 
of  the  district  surveyor,  they  called  on  the  plaintiff,  and 
told  him  of  the  surveyor's  opinion.  The  plaintiff,  in 
reply,  assured  them,  that  the  walls  were  quite  safe,  and 
had  been  thoroughly  repaired  and  underpinned  about 
three  years  before.  The  defendants  thereon  insisted  on 
having  the  foundations  examined,  which,  ais  they  alleged, 
the  plaintiff  promised  should  be  done,  but  which  he  denied 
having  promised. 

On  the  4th  of  February,  1857,  the  defendants  entered 
into  possession  of  the  house,  and  paid  the  plaintiff  for 
extra  repairs,  which  he  had  done  at  their  request,  and 
paid  the  rent  in  pursuance  of  the  agreement  up  to 
Christmas,  1857. 

In  March  following,  the  district  surveyor  served  a 
notice  on  the  defendants,  that  the  party  wall  between  the 
houses,  Nos.  I  and  2,  should  be  secured.     This  notice  they 
returned  to  the  surveyor,  stating  that  they  were  tenants 
only,  and  that  the  landlord  was  the  proper  party  to  apply 
to.     The  surveyor  then  called  on  the  plaintiff,  and  soooie 
steps  were  taken  to  underpin  the  house  No.  2,  but  ulti* 
mately  the  district  surveyor  required  the  party-wall  to 
be  rebuilt,  and  gave  information  to  the  Commissioners  of 
Police  that  the  house  was  in  a  dangerous  state. 

On  the  24th  of  March,  the  defendants  gave  notice  U> 
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the  plaintifP  that  they  intended  to  quit  and  give  up 
possession  of  the  house^  stating  also^  that  if  the  same 
was  put  into  safe  and  tenantable  repair,  they  would 
return  to  it  when  certified  by  their  surveyor  to  that  effect. 
That  the  rent  due  would  be  paid,  but  that  they  would 
expect  compensation  for  inconvenience  and  expense 
incurred. 

The  plaintiff,  in  reply,  stated  that  the  defendants  were 
bound  to  repair,  and  that  he  should  insist  on  the  contract. 
On  the   1 7th  of  April,   1858,  the  defendants  wrote, 
stating,  that  from  what  the  surveyor  had  said,  they  did 
not   consider  themselves  safe,  and  must  leave,  and  all 
relations  existing  between  them  and  the  plaintiff  must 
cease.     On  the  23d,  they  left  the  house,  and  sent  the  key 
to  the  plaintiff,  which  the  plaintiff  returned,  saying,  he 
would  not  accept  the  surrender  of  the  house.     Shortly 
after  the  defendants  left,  a  notice  was  affixed  to  the  door 
by  the  police,  that  the  house  was  in  a  dangerous  con- 
dition.    On  the  30th  of  May,  the  plaintiff  was  served 
with  a  notice   under    the   Metropolitan   Building   Act, 
requiring  certain   repairs    to    be   done,   and  ultimately 
an   order    of  justices.      The    plaintiff   thereupon    was 
compelled  to  have  the  repairs  done,  for  which  he  paid 
169/. 

On  the  7th  of  September,  the  defendants  sent  to  the 
phdntiff  a  cheque  for  the  amount  of  rent  up  to  the  period 
of  their  leaving  the  house.     The   plaintiff  was  absent, 
l>ut  his  servant  gave  a  receipt,  but  the  plaintiff  immedi- 
ately after  returned  the  cheque. 

On  the  1st  of  October,  1858,  the  plaintiff  sent  a  draft 
*^age  of  the  house  to  the  defendants,  together  with  an 
application  for  payment  of  three  quarters'  rent  up  to  the 
Preceding  Michaelmas,  and  of  a  sum  of  160/.  expended 
by  him  in  repairs.  He  also  called  on  them  to  paint  and 
^^pair,  &c.,  &c.,  the  house  when  required. 

The  defendants  returned   the  lease,  repudiating  all 
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1800.  liability  to  the  plaintiff,  who  thereupon  filed  this  biB 
for  specific  performance  of  the  agreement  to  take  a  lease 
and  for  the  payment  of  the  rent,  and  of  the  sum  of  169i 
Staimenu  There  was  adduced  on  the  part  of  the  defendants  the  evi- 
dence of  a  former  tenant,  who  stated,  that  he  had  pointed 
out  the  cracks  in  the  wall  to  the  plaintiff,  who  directed 
him  to  have  them  repaired,  which  was  done  superficially. 
That,  some  time  before  he  quitted  the  house,  he  pointed 
out  to  the  plaintiff  the  dangerous  condition  of  the  pre- 
mises, and,  in  particular,  that  the  joists  were  not  more 
than  half  an  inch  in  the  party  wall. 

Mr.  Bacon  and'  Mr.  Southgate^  for  the  pliuntiff,  con- 
tended, that  the  evidence  clearly  showed  that  the  de- 
fendants knew  that  the  premises  were  out  of  repair. 
There  was  no  concealment  on  the  part  of  the  plaintiff, 
and  as  to  those  parts  of  the  case  where  the  evidence 
was  conflicting,  the  conduct  of  the  defendants,  in  entering 
into  possession  was  quite  inconsistent  with  the  defence 
made  to  this  bill. 

Mr.    Malins    and    Mr.    Langworthy. — The    evidence 
showed  that  there  was  concealment  of  the  condition  of 
the  foundations  of  the  house,  and  therefore  the  vendor 
could  not  come  to  this  Court  for  specific  performance  of 
the  agreement.     In  Shirley  v.  Stratton{a\  the  circum- 
stances of  the  case  were  nearly  identical.     That  was  a 
bill  for  specific  performance  of  an  agreement  for  the  sale 
of  an  estate  on  the  banks  of  the  Thames ;    but  the  ven* 
dors  industriously  concealed  that  the  river  wall  wanted, 
repairs ;  and,  on  a  bill  by  the  vendors,  the  Court  refuseA- 
specific  performance,  and  dismissed  the  bil},  though  wit]i — ' 
out  costs. 

Here  the  defendants  could  hardly  under  fmy  drcmm.— 
stances  have  discovered  the  defective  state  of  the  found^r- 

(a)  1  B.  C.  C.  440. 
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tions ;  but  whatever  chance  there  was  of  their  doing  so  18!60. 
ha^  been  taken  away  by  the  plaintiff's  representation  "c6^ 
that  the  walls  had  been  recently  underpinned.  They  Yflia^ 
were,  therefore,  put  off  inquiry,  apd,  on  that  ground, 
the  bill  must  be  dismissed :  Drysdale  y.  Mace  (a). 

\^Pnce  y.  Macaulet/{b),  and  Sugd.  V.  &  P.,  p.  279, 
13th  ed.,  were  also  cited.] 

The  ViCE-ChANCELLOR  :—  Judgmmt. 

The  case  of  the  defendants  wholly  fails.     The  agree- 
ment which  the  defendants  entered  into  to  take  this  house 
as  the  plaintiff's  tenants,  was  made  with  such  knowledge 
on  their  part  that  the  house  was  in  a  bad  state  of  repair, 
that,  before  entering  into  the  agreement  to  take  the  lease, 
there  was  a  preliminary  stipulation  by  the  defendants 
that  certain  repairs  should  be  done  upon  ihe  house.     The 
defendants  did   not  think   fit,  before  entering  into  the 
agreement,  or  before  specifying  what  repairs  they  wanted 
to  employ  a  surveyor,  but  acted  on  their  own  judgment, 
and  on  the  best  information  they  could  get.     The  specifi- 
cation of  the  repairs  which  the  defendants  required,  is  very 
M;  it  notices  the  existence  of  cracks  in  the  wall,  and 
provides  for  those  cracks  b^ng  repaired  in  a  particular 
Way.      They    did    not    exact    from    the    plaintiff   any 
guarantee,  or  bind  the  plaintiff  generally  to  put  the  house 
^  a  state  of  substantial  repair.     They  might,  in  their 
specification,    if    they    had    pleased,    have    said    that 
'^  in  all    other    respects,"   or,    "in  all  respects,"    the 
plabtiff  should  put  the  house  into  "  good  and  substantial 
^^pair."    There  if,  however,  no  stipulation  of  the  kind. 
On  the  coatrary,  the  preliminary  agreement  was  for  those 
'^^ptirs  to  be  done,  and  those  only,  which  were  stated  by 
^«  defendants  themselves.      Content  with  that,  they 
^fiberately  entered  into  an  agreement  to  take  a  lease  of 
^  hooa^,  w)iich  was  a  house  with  a  cracked  wall,  and 

(a)  2  8m.  k  G.  285.  (h)  2  Be  G.  M.  &  G.  339,  346. 
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otherwise  greatly  out  of  repair.  The  agreement  is  per- 
fectly clear  and  simple.  It  is  not^  as  has  been  said,  that 
all  the  terms  of  the  contract  are  not  in  the  agreement, 
because  the  main  agreement  was  not  made  or  signed  by 
the  defendants  until  after  the  preliminary  agreement  had 
been  made,  and  was  in  the  course  of  completion. 

What  the  defendants  rely  upon  is,  a  studied  conceal- 
ment of  certain  defects  known  to  the  plaintiff,  and 
not  communicated  by  him  to  them.  This  case  has  not 
been  proved,  for  the  defects  arising  from  the  cracks 
in  the  wall,  and  from  the  wall  being  eighteen  inches  off 
the  perpendicular,  were  of  a  kind  to  arouse  the  vigilance 
of  any  intending  lessee,  and  to  make  him  see  that  it  was 
necessary  for  a  great  deal  to  be  done  before  the  house 
could  be  safely  inhabited. 

If  the  case  rested  there,  it  would  be  wholly  desti- 
tute  of  any   evidence   of  suppression  of  the  truth,  or 
suggestion  of  what  was  false,  upon  the  part  of  the  plain- 
tiff, except  as  to  what  was  mere  matter  of  opinion.     The 
fact  of  the  bad  state  of  repair  of  the  house  was  apparent 
from  the  existence  of  cracks  in  the  wall ;  and  the  cause 
of  those  cracks,  without  an  examination  of  the  founda- 
tions, could  not  be  accurately  or  perfectly  ascertained. 
So  clear  is  this  upon  the  evidence,  that  even  the  district 
surveyor  (who  is  the  defendants'  own  witness),  did  not, 
until  after  a  great  deal  had  been  done,  discover  that  it 
was  necessary  to  take  down  the  party-wall.     Therefore, 
the  defendants'  own  evidence  shows  that  it  was  impossible 
the  plaintiff  could  have  concealed  the  knowledge  of  that 
which  was  unknown  even  to  the  surveyor  himself  untik^ 
that  examination  was  made  which,  if  the  defendants  haA^ 
been  persons  of  reasonable  vigilance,  they  would  hav^^ 
taken  care  to  have  seen  made  before  they  bound  then^ — 
selves  by  an  agreement  to  take  a  lease. 

The  case,  however,  does  not  rest  merely  upon  tki€ 
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defendants  having  agreed  to  take  a  lease^  after  stipulating 
that  certain  things  should  be  done  which  have  been  done ; 
for,  before  the  defendants  took  possession,  the  district  sur- 
veyor was  found  by  one  of  them,  apparently  accidentally,  in 
the  house,  certainly  by  no  appointment  of  the  defendants ; 
and  he,  a  man  of  skill,  when  he  found  that  the  walls  were 
being  papered  according  to  the  defendants'  specification, 
told  the  defendant  that  it  was  a  needless  process — in  fact, 
told  him  in  plain  terms  that  the  wall  was  unsafe.     What 
do  the  defendants  do  upon  this  ?    They  go  to  the  plaintiff 
and  tell  him  the  opinion  of  the  surveyor.     It  was  not 
the  plaintiflP's  business  to  do  anything  upon  that.     The 
defendants  had  a  perfect  right  to  say,  "We  cannot,  in 
this   state  of  things,   without   a  thorough  examination, 
take  possession  or  proceed  further  under  the  agreement." 
The  defendants'  own  statement  of  their  case  upon  this  part 
of  it  seems  decisively  against  them ;  because  they  say  the 
plaintiff  promised  to  have  the  foundations  examined ;  and 
yet,  just  when  they  were  taking  possession  of  the  house, 
on  the  4th  of  February,  they  wrote  to  say  the  foundations 
had  not  yet  been  examined. 

It  was  the  defendants'  business  to  satisfy  themselves 
upon  this  question,  after  having  had  the  opinion  of  a 
surveyor;  and,  without  any  further  opinion  than  the 
plaintiff's  saying  he  would  have  the  foundations  exa- 
mined—  a  thing  he  was  not  bound  to  do — it  was  the 
defendants'  own  duty,  being  thus  put  on  their  guard, 
to  have  examined  them  before  they  proceeded  further. 
The  bare  feet  that  the  defendants  took  possession 
after  being  told  the  wall  was  unsafe,  and  knowing 
that  no  examination  of  the  foundations  had  taken  place, 
seems  to  me  to  make  it  impossible  for  them  to  bring  their 
case  within  the  principle  of  that  doctrine,  which  is  very 
well  established,  and  which  I  hope  will  never  be  weakened 
—that  if  a  vendor  or  a  lessor  is  aware  of  some  latent 
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iQ0p.        defect^  ami  does  not  disclpae  ijb,  tbe  po^xt'  vUl  conader 

C9PIL        1^  ^  acting  iA  bad  faith. 
^*  J^  this  case  the  real  extent  of  the  mischief  was  patent  to 

-^  aU  partiies.  It  was  apparent  to  the  defendants  that  a  partj- 
**^^''^*  waU,  with  extensive  cracks  in  it,  was  eighteen  inches  ont  of 
the  perpendicular.  What  is  certaiA  is,  that  the  defendant 
were  warned  that  the  wall  was  uns«£?,  apd  with  al^  tbat 
warning,  thej  took  possession  of  the  hou^e,  kl^wuig  tb»t 
no  examination  of  the  foundations  had  heeo  made.  If 
they  intended  to  rely  on  the  defective  state  of  the  foun- 
dations, they  ought  to  have  had  them  examined,  and  they 
must  not,  after  having  had  the  opinion  of  a  surveyor  that 
the  wall  was  unsafe,  and  after  deUJberately  entering  into 
possession  of  the  house,  complain  that  the  plaintiff  ^ 
acted  in  an  unjustifiable  manner,  ^d  allowed  them  to  fJ^ 
thejr  lives  in  danger.  If  their  Uves  T?rere  in  dwg^P— 
T^^l^  f^oes  not  appear  to  have  jbeen  the  pasp  'm  th^  9)lK&tfi8^ 
^8T^^—lP  Wf^  ^  4angPI^  pf  t)igir  Q^n  s^^l4ng,  fof  ^ 
enj;gfe4  4iB^f??rat§^y  injo  IH>§§^s§ipn,  afj^r  feftWg  }>^ 

to^  ihfLp  t^^e  fepup^  w^»  ww»fe. 

With  regard  to  the  evidence  in  the  c#.iise,  th<3|rp  ^$ 
some  parts  of  it,  upon  which  there  is  fL  direct  conflict} 
which  I  think  requires  some  notice.  The  defendants  say 
and  swear  that  the  plaintiff  told  them  that  the  wa|l  had 
been  underpinned  three  years  before.  This  the  plaintiff 
has  positively  denied,  and  therefore  I  cannot  assume  that 
fact  to  be  proved ;  but  if  it  were,  when  was  this  statement 
made?  Why,  at  a  time  when  the  defendants  were 
informed  that  the  wall  was  unsafe ;  and  even  if  the  ¥ld} 
had  been  underpinned,  the  underpinning  might  not  h§Yfi 
been  sufficient,  and  the  wall  might  have  given  way.  But 
the  defendants  chose  to  enter  into  possession  of  the  house 
with  these  great  cracks  in  the  party-wall ;  it  being  out 
of  the  perpendicular  as  far  as  eighteen  inches.  The  de* 
fendants  also  say  that  the  plaintiff  promised  them  that  th& 
foundations  should  be  examined.     This  the  plaintiff  also 


GASES  IN  CHANCERY. 


209 


positively  denies;  and,  between  the  denial  on  the  part  of  the 
plaintiff  and  the  affidavit  of  the  defendants,  it  is  impossible 
to  consider  that  fact  as  proved ;  and,  so  far  from  thinking 
that  the  after-conduct  of  the  plaintiff  makes  it  probable, 
I  tl4n^  the  probabiUty  is  rather  the  other  way ;  becai^se, 
if  the  plaintiff  had  promised  the  foundations  shoujid  be 
examine^,  there  is  a  complete  waiver  of  that  by  tlj$ 
defendant  taking  possession,  without  being  satisfied  that 
there  had  been  such  examination. 

Upon  the  whole,  the  fact  of  that  statement  or  promise 
by  the  plaintiff  that  the  foundations  should  be  examii^^ 
becomes  wholly  unimportant  to  the  case,  from  the  conducjj 
of  the  defendants  themselves.  It  is  not  proved;  and  there 
is  not  enough  to  induce  the  Court  to  consider  that,  upon 
the  weight  of  evidence,  the  defendants'  version  of  it  is 
more  probable  than  the  plaintiff's. 

The  case,  therefore,  is  one  in  which  there  has  been 
no  studious  concealment  on  the  part  of  the  plaintiff.  The 
house  was  in  a  ruinou§  state  at  the  tjnie  when  the  agree- 
n^ent  was  entered  into;  and  (being  in  that  state)  the 
defendants  stipulated  for  certain  specific  repairs,  omitting 
all  stipulation  that  the  whole  should  be  put  in  substantial 
repair.  All  that  was  stipulated  for  has  been  done ;  and 
these  defendants,  therefore,  must  be  decreed  to  perform 
their  contract,  and  to  pay  the  costs  of  this  suit,  in  which 
they  have  been  wholly  unsuccessful  up  to  the  time  of  the 
hearing.  The  lease  will  be  dated,  of  course,  on  the  day 
of  the  agreement,  and  will  contain  the  usual  covenants,  to 
be  settled  in  chambers,  if  the  parties  differ,  with  liberty 
toftpply. 
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May  22nd, 
2Srd  ^  24tth. 

A  trustee  for 
8ale  is  bound 
to  obtain  the 
best  price  for 
the  property. 
Therefore, 
where  the 
trustee  con- 
tracted to  sell 
the  estate, 
though  with 
the  consent 
ofaUthe 
cestuis  que 
trust,  except 
the  assigfnee 
of  one  share, 
for  less  than 
was  offered  by 
such  assignee, 
the  Court 
annulled  the 
contract,  and 
deprived  the 
trustee  of  the 
costs  of  the 
suit.     Ord  y. 
Noel  (a), 
considered. 


HAKPER  V.  HAYES. 

1  HIS  bill  was  filed  by  the  assignee  of  a  share  in  certain 
real  estates  vested  in  the  defendant  Hayes  on  trust 
for  sale,  for  the  purpose  of  having  set  aside  a  contract, 
by  which  the  defendant  Hayes  had  agreed  to  sell  the 
estate  to  one  Pearson  for  the  sum  of  6000/. 

By  indentures  of  lease  and  release,  dated  the  14th  and 
15th  of  November,  1853,  the  property,  which  consisted 
of  twelve  acres,  known  as  Cuckold's  Comer,  with  five 
cottages,  and  a  house,  called  Chapel  House  upon  it,  were 
vested  in  Henry  Hodgetts  and  Sarah  liis  wife.  By  an 
indenture,  dated  the  28th  of  July,  1842,  reciting  that 
Mrs.  Hodgetts  had  had  four  children  by  her  first  husband 
HoUis,  and  four  by  her  present  husband,  and  that  she 
and  the  second  husband  were  desirous  of  making  provision 
for  all  the  said  children,  it  was  by  the  said  indenture 
witnessed  that  the  messuages  and  premises  were  conveyed 
to  William  Hayes  and  his  heirs,  upon  trust,  to  the  use 
of  the  said  husband  and  wife  during  their  joint  lives,  and 
the  life  of  the  survivor,  and,  subject  as  aforesaid,  to  the 
use  of  the  said  William  Hayes,  his  heirs  and  assigns,  on 
the  following  trusts  : — 

"  Immediately,  or  as  soon  as  conveniently  may  be 
after  the  decease  of  the  survivor  of  them,  the  said  Henry 
Hodgetts  and  Sarah  his  wife,  as  aforesaid,  to  make  sale 
and  absolutely  convey  and  dispose  of  the  whole  of  the 
said  hereditaments  and  premises,  either  together  or  in 
parcels,  unto  any  person  or  persons,  who  shall  or  may  be 
willing  to  become  the  purchaser  or  purchasers  thereof, 
or  as  he  or  they  should  direct  for  the  most  money,  or  best 
price  or  prices  that  can  at  the  time  of  such  sale  or  sales  be 


(a)  5  Madd.  438. 
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reasonably  had  or  gotten  for  the  same^  either  by  public  auc- 
tion or  private  contract ;  provided  it  shall  be  lawful  for  the 
Mdd  William  Hayes,  if  it  should  be  thought  expedient,  to 
make  any  special  stipulation  or  conditions  as  to  the  evidence 
af  title  to  be  required  by  any  purchaser  or  purchasers,  and 
ftlso  to  buy  in  the  said  hereditaments,  or  any  part  thereof, 
at  any  auction  or  auctions,  and  to  rescind  or  vary  the 
terms  of  any  contract  or  contracts  for  sale  that  might 
have  been  entered  into,  and  to  convey  such  parts  of  the 
said  hereditaments  as  from  time  to  time  should  be  sold, 
in  such  manner  as  the  purchaser,  or  respective  purchasers 
thereof  should  direct,  and  from  time  to  time  to  make, 
do,  and  execute  all  proper  acts,  deeds,  contracts,   and 
assurances  for  carrying  such  sale  or  sales  into  complete 
effect."     And  it  was  by  the  said  indenture  declared,  that 
the  receipts  of  the  said  William  Hayes,  his  heirs  and 
assigns,  should  be  good  and  valid  discharges  for  the  said 
purchase  monies ;  and  that  the  said  William  Hayes  should 
stand  possessed  of  the  residue  of  the  said  purchase  monies, 
after  payment  of  the  expenses,  upon  trust  to  divide  the  same 
into  eight  equal  parts,  and  to  distribute  the  same  among 
the  eight  children  in  manner  thereinafter  mentioned. 

The  deed  was  duly  acknowledged  by  Mrs.  Hodgetts. 
In  1857,  by  the  death  of  the  survivor,  the  trust  for 
sale  arose;  all  the  eight  children  were  at  that  time 
living,  but  they  did  not  at  first  wish  to  have  a  sale, 
and  were  therefore  let  into  receipt  of  the  rents  and 
profits  in  January,  1859.  The  parties  beneficially  in- 
terested had  an  interview  with  William  Hayes,  who 
advised  them  not  to  have  an  inmiediate  sale,  as  there 
was  an  objection  to  the  title,  which  would  be  removed  by 
delaying  the  sale  for  a  few  years.  In  the  meanwhile, 
one  of  the  parties  interested  in  the  estate  opened  a  nego- 
tiation with  William  Pearson,  to  sell  the  estate  to  him, 
but  it  dropped  without  anything  being  settled. 

Immediately  after   this  interview^  Hayes    requested 
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the  cestuis  que  trust  to  sign  a  letter  calling  on  him  to  sell 
the  property  by  public  auction;  but  one  of  the  partiee 
objecting,  this  was  not  done.  On  the  Ist  of  Fefbtuifiry, 
1859,  Hayes,  with  the  concurrence  of  all  the  cestuis  que 
trusty  offered  to  sell  the  estate  to  Pearson  for  the  cram  of 
6000/. 

It  appeared  that  there  was  a  niine  of  coal,  "  ten  yard," 
and  fire-brick,  under  the  land,  which  made  it  a  desirable 
acquisition  to  the  plaintiffs,  who  were  the  owners  of  an 
adjacent  colliery.  They  alleged  that  their  solicitor,  Mr. 
Homfray,  applied  on  several  occasions  to  the  defendant, 
but  were  informed  it  had  been  offered  to  Pearson  for 
6000/.  In  1859,  a  bill  was  introduced  for  a  new  railway, 
the  station  for  which  it  was  proposed  to  place  opposite 
the  property,  and  these  circumstances,  which  would  con- 
siderably augment  the  value  of  the  property,  made  Ae 
plaintiffs  more  anxious  to  purchase.  In  February,  1860, 
Mr.  Homfray  had  an  interview  with  William  Hayes,  at 
Birmingham,  and,  in  answer  to  Mr.  Homfray,  Hayes  said, 
unless  Mr.  Pearson  made  up  his  mind  soon^  he  should 
break  off  the  negotiation,  and  he  would  give  the  pltontiffi 
the  choice  of  it  at  6000/.  if  Mr.  Pearson  declined  to  take  it 
at  that  price.  Shortly  after,  Messrs.  Hayes  &  Wright  (the 
defendants'  solicitors),  wrote  as  follows : — ^^  We  have  now 
an  offer  made  by  Mr.  Pearson's  solicitor  to  purchase  the 
Cuckold's  Comer  property  (without  Chapel  House)  for 
5000/.  We  are  now  only  waiting  the  decision  of  the  cestuis 
^e  trust  on  the  offer  made."  Mr.  Homfray,  on  receiving 
this  letter,  went  to  Robert  Smart,  one  of  the  parties  bene- 
ficially interested,  and  claimed  Ihe  right  to  purchase  it 
at  6000/.,  and  dissuaded  him  from  retaining  Chapel 
House,  which  would  be  injured  by  the  colliery  plant 
Smart^  and  another  of  the  parties  beneficially  interested, 
a^eed  that  it  would  be  a  bad  plan  as  proposed,  but  sakL. 
that  it  must  be  offered  to  Pearson  again  for  5000/^ 
Homfray  objected,  that  this  would  not  be  fair  to  his 
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clients^  and  stated  they  would  purcbaise  the  share  of 
Chance  and  his  wife.  Homfiray  then  had  an  interview 
with  William  Hayes,  who  said  that  it  was  not  Pearson 
who  had  refused  to  give  6000/. ,  but  the  cestuis  que  trusty 
who  wished  to  retain  Chapel  House. 

The  bill  alleged  that  the  defendant  Hayes  observed,  in 
reply  to  TAx.  Homfray,  "  It's  a  good  price,  but  in  my 
opinion  it  is  worth  100/.  an  acre  for  the  buying ; "  by 
which^  as  the  bill  alleged,  the  said  defendant  asserted  that 
the  said  estate  was  worth  1200/.,  or  thereabouts,  more 
than  the  said  sum  of  6000/.  The  said  Mr.  Homfray  then 
remarked  that  it  was  very  extraordinary  that  the  parties 
who  were  interested  in  the  said  property  would  not  treat 
with  the  plaintiff,  but  would  only  treat  with  Pearson, 
observing  that  they  would  get  a  better  price  by  taking 
advuitage  of  the  competition,  and  that  the  plaintiffs 
would  give  a  higher  price  than  Pearson,  as  they  coiild 
work  the  mines  without  sinking  on  the  surface.  The 
defendant  Hayes  then  observed,  that  they  had  determined 
to  sell  the  property  to  Pearson,  and  referred  to  his  own 
power,  as  trustee,  as  to  which  Mr.  Homfray  dissented, 
and  informed  the  said  defendant  that  he  should  buy  Mr. 
and  Mrs.  Chance's  shares. 

On  the  next  day,  Homfray,  on  behalf  of  the  plaintiff, 
bought  Mr.  and  Mrs.  Chance's  share  for  740/.,  and  on 
the  same  day  sent  to  Hayes  a  notice  of  the  purchase, 
wliich  went  on  as  follows : — 

"  And  I  further  give  you  notice  that  tny  clients  object 
to  the  sale  of  such  their  estate  and  interest  in  the  said 
lands;  mines,  and  premises  by  private  contract,  and  that 
William  Hollies  has  no  authority  from  either  the  said 
Joseph  Chance  and  Ann,  his  wife,  or  from  my  clients,  to 
instruct  you  to  act  on  their  behalf  abotit  th^  sale  of  the 
one-eighth  share.  And  I  further  give  you  notice  and 
require  you  to  communicate  and  consult  me,  as  the 
•oiicitor  of  the  said  Messrs.  Harper  &  Moore,  as  to  any 
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negotiations  which  embrace  the  entirety  of  the  said  lands, 
mines,  and  premises,  and  which  may  now  be  pending, 
and  especially  not  to  accept  an  offer  which  has  been  made 
to  you  by  the  solicitors  of  Mr.  William  Pearson,  to  buy 
the  entirety  of  the  cottages,  lands,  and  mines,  called 
Cuckold's  Corner,  for  the  sum  of  5000/.,  nor  to  oflTer  to 
sell  to  the  said  William  Pearson,  or  his  solicitors,  the 
entirety  of  the  said  messuages,  lands,  and  mines,  at  the 
sum  of  6000/.  And  I  further  give  you  notice,  that  my 
clients,  the  said  Messrs.  Harper  &  Moore,  are  prepared  to 
give  the  sum  of  5260/.  for  the  other  undivided  shares 
of  Mr.  Jeston  Homfray." 

Subsequently,  the  share  of  Mr.  and  Mrs.  Chance  was 
duly  assigned  to  John  Harper,  his  heirs,  executors,  or 
administrators  absolutely,  with  uses  to  bar  dower.  In  this 
deed.  Harper  was  a  trustee  for  himself  and  his  partner 
Moore. 

Mr.  Homfray  subsequently  addressed  a  letter  to  Hayes, 
stating  that  if  he,  as  trustee,  offered  the  property  to 
Pearson,  he  should  apply  to  the  Court  of  Chancery 
for  an  injunction.  The  letter  proceeded  thus: — "You 
have  hitherto  acted  only  in  your  capacity  of  solidtor, 
and  I  need  not  remind  you  that  some  of  the  parties 
themselves  have  been  negotiating  for  more  than  a  year 
for  the  sale  to  Mr.  Pearson,  and  that  they  have  received 
the  rents,  and  dealt  with  the  property  as  owners,  with 
your  entire  concurrence.  From  the  notice  which  I  sent 
you  on  the  16th  of  February  last,  you  must  see  that  my 
clients  do  not  oppose  a  sale,  but  only  a  sale  at  an 
under-value  and  by  private  contract  to  a  particular  indi- 
vidual, to  the  exclusion  of  others  who  are  willing  to  buy." 

In  reply  to  this  letter,  Messrs.  Hayes  &  Wright 
informed  Mr.  Homfray  that  Mr.  Hayes  had  agreed  to 
sell  the  property  to  William  Pearson  for  6000/. 

By  an  agreement  in  writing,  dated  the  24th  of  March, 
1860,  William   Hayes  agreed  to  sell  the  property  to 


CASES  IN  CHANCERY. 


215 


Statement. 


William  Pearson  for  6000/.     The  sale  to  be  completed         i860. 
on  the  24th  of  June,  1860. 

The  bill  charged  that  the  defendant  Hayes  had  entered 
into  the  agreement,  without  the  authority  and  consent  of 
the  plaintiff,  or  of  the  other  persons  beneficially  interested 
in  the  swd  estate,  and  contrary  to  their  wishes.  That 
the  said  Hayes  had  not  attempted  to  realise  the  fidl 
value  of  the  estate,  by  submitting  the  same  to  open 
competition.  That,  at  the  time  when  the  said  William 
Hayes  entered  into  the  contract  with  the  said  Pearson, 
he  well  knew  that  the  estate  was  worth  more  than  6000£, 
and  that  the  plaintiffs  had  offered,  and  were  in  fact 
willing  to  give,  7000/.  for  the  same.  That,  at  the  time 
when  the  contract  was  entered  into,  the  defendant  had 
only  a  dry  legal  estate  vested  in  him,  and  that  the  defendant 
Hayes  and  his  partner  had  been  acting  as  solicitors  for 
the  parties,  and  had  ceased  to  act  as  trustees,  the  cestuis 
que  trust  being  reaUy  in  possession  of  the  estate. 

The  bill  prayed  that  the  trusts  of  the  indenture  of 
1842,  so  far  as  they  were  unperformed,  might  be  executed 
under  the  decree  of  the  Court.  The  bill  also  asked  that 
it  might  be  declared  that  the  contract  of  March,  1860, 
ought  not  to  be  carried  into  effect,  and  that  the  same 
might  be  delivered  up  to  be  canceUed,  and  that  the 
defendant  Hayes  might  be  restrained  by  injunction  from 
conveying  or  disposing  of  the  said  messuages,  mines,  or 
minerals. 


Mr.  Bacofiy  Q.C.,  and  Mr.  Renshaw,  for  the  plaintiflfe, 
submitted  that  the  defendant  Hayes  had  no  right  to  enter 
into  this  improvident  contract.  He  had  by  his  conduct 
ceased  to  be  a  trustee,  and  the  contract  was,  therefore, 
not  binding ;  but  even  if  Hayes  were  still  a  trustee  when 
he  entered  into  the  contract,  it  was  quite  clear  that 
the  purchaser  was  aware  of  what  was  being  done,  and 
therefore  the  contract  must  be  set  aside  against  him  also.r 
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1860.  Mr.  Osborne  Morgan^  for  four  of  the  cestuis  que  trust, 

stated  that  his  clients  thought  themselves  bound  to  com- 
plete the  contract  with  Pearson. 

Ml*.  MalinBf  Q.C.,  and  Mr.  Fischer ^  for  the  defendant 
Hayes^  and  the  other  parties  interested. — The  defendant 
Hayes  entered  into  this  contract  with  the  concurrence  of 
all  the  cestuis  que  trust.  He  had  a  very  difficult  dnty  to 
discharge;  there  was  a  flaw  in  the  title,  which  Woold 
have  been  disclosed  by  a  sale  by  public  auction.  The 
best  course  would  have  been  to  wait  until  eflaidon  of 
time  had  cuted  the  defect;  but  this  would  not  have  b^en 
iigi*e6able  to  the  pieties  interested^  who  were  in  needy 
dtcumstanc^s,  and  wanted  the  money.  Under  fheife 
dty^umstane^s^  the  trustee  thought  it  his  duty  to  effect  oii 
iinmediAte  sale  by  private  contract.  The  plaintiff  Harper 
MVer  offered  more  than  6000/.  until  die  offef  had  been 
made  to  Pearson,  which  the  parties  could  not  in  fiiimesB 
)*escind.  It  was  submitted,  therefore^  that  the  contract 
was  binding,  and  the  bill  must  be  dismissed. 

Mr.  Greene  and  Mr.  Speed,  for  the  purchaser^  submit^ 
t^  that  he  ought  not  to  be  prejudiced  by  the  contest 
between  the  plaintiffs  and  the  defendant  Hayes.  The 
purchaser  had  entered  into  the  contract  fidrly^  and  pftid 
tiie  deposit^  and  this  Court  Would  not  defeat  his  right  to 
have  the  contract  completed.  That  Hayes  was  slill 
trustee,  and  had  power  to  act,  was  clear:  TVower  v. 
Kfnfffaley{6i). 

Judgment.      ji^^   VlOfi-K^HANCELLOR  :— 

The  case  is  one  of  considerable  importance,  as  in- 
volving the  question  how  far  it  is  the  duty  of  the  trustee 


(a)  6  Msdd.  4d4. 
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for  sale  to  obtain  the  best  price  possible  for  the  trust 
property.  Lord  Eldon  has  frequently  declared  that  it  is 
the  duty  of  the  trustee,  by  every  means  in  his  power,  to 
secure  a  proper  competition  for  the  property,  in  order  to 
obtain  the  best  price.  Other  judges  have  incidcated  the 
same  doctrine.  Sir  John  Leach,  in  the  case  of  Ord  v* 
Noel{a\  expressed  himself  thus:  "Every  trust  deed 
for  sale  is  upon  the  implied  condition  that  the  trus.- 
tees  will  use  all  reasonable  diligence  to  obtain  the  best 
price ;  and  that  in  the  execution  of  their  trust  they  will 
pay  equal  and  fair  attention  to  the  interests  of  all  persons 
concerned.  K  trustees,  or  those  who  act  by  their  autho- 
rity, fail  in  reasonable  diligence ;  if  they  contract  under 
circimistances  of  haste  and  improvidence ;  if  they  make 
the  sale  with  a  view  to  advance  the  particular  purposes 
of  one  party  interested  in  the  execution  of  the  trust  at 
the  expense  of  another  party,  a  Court  of  equity  will  not 
enforce  the  specific  performance  of  the  contract,  however 
fair  and  justifiable  the  conduct  of  the  purchaser  may 
have  been." 

In  that  case  the  Court  refused  to  enforce  the  contract 
because  the  trustee,  influenced  by  the  conduct  of  some  of 
the  parties,  had  adopted  a  disadvantageous  mode  of  selling 
one  lot  without  having  taken  steps,  by  a  proper  notice  of 
the  sale,  to  invite  competition.  It  was  the  omission  by 
the  trustee  to  obtain  competition,  by  proper  notice  of  the 
sale,  that  formed  the  governing  circiunstance  in  that  case, 
and  induced  the  Court  to  refuse  specific  performance  of 
the  contract.  In  that  case,  moreover,  the  money  to  be 
obtained  by  the  sale  was  divisible  among  creditors ;  and 
the  defence  made  by  the  trustee  for  precipitating  the  sale 
was,  that  he  sought  to  put  the  creditors  in  possession  of 
their  money  as  soon  as  possible.  But,  notwithstanding  this 
circumstance,  the  Court  refused  to  recognise  a  contract 
80  entered  into  by  the  trustee. 

(a)  5  Madd.  433. 
Q  2 
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In  the  present  case,  no  attempt  was  made  by  the  de- 
fendant Hayes  to  secure  competition.  It  has  been  urged, 
in  defence  of  his  conduct,  that  there  were  difficulties  in 
the  title  that  induced  him  most  prudently  not  to  proceed 
with  the  sale  without  the  concurrence  of  all  the  eestais 
que  trust.  But  these  difficulties  afford  no  sufficient  reason 
why  he  should  not  endeavour  in  a  careful  and  proper 
way  to  obtain  offers  from  persons  willing  to  purchase  the 
estate.  To  some  extent,  the  concurrence  of  the  cestuis 
que  trust  is  a  justification  of  what  otherwise  would  be 
whoUy  unjustifiable.  It  has  been  argued  that  the  offer 
made,  on  the  1st  of  February,  to  the  defendant  Pearson, 
was  accepted  by  him  on  the  17th,  so  as  to  constitute  a 
valid  agreement.  If  that  offer,  made  with  the  concur- 
rence of  all  the  cestuis  que  trusty  had  been  accepted  by 
Pearson  before  any  of  the  cestuis  que  trust  had  withdrawn 
their  concurrence,  a  great  deal  might  be  said  to  show 
that  the  contract  was  binding.  But  even  in  that  case,  it 
was  no  more  than  an  offer  to  agree  on  a  price,  subject  to 
an  arrangement  as  to  the  title.  Therefore,  if  the  case 
rested  there,  it  would  be  difficult  to  say  that  the  unquali- 
fied acceptance  by  Pearson  of  that  offer  constituted  such 
a  contract  as  this  Court  would  enforce. 

But  the  Court  is  relieved  from  this  difficulty,  because, 
before  the  offer  was  accepted,  one  of  the  parties  interested 
in  the  property  countermanded  that  offer,  and  warned  the 
purchaser  that  he  would  not  concur.     It  has  been  said^ 
that  the  plaintiff  Harper  was  a  mere  purchaser  of  these 
share  of  one  of  the  cestuis  que  trust,  and  that  the  purchases 
was  merely  colourable.     But  it  has  been  clearly  prove<3i 
that  the  purchase  was  bond^de,  and  if  so,  it  is  impossibles 
to  dispute  his  right  to  countermand  the  offer  made  by  th^« 
trustee.      Indeed,  the  trustee  Hayes  himself  admittec? 
this  right,  for,  after  receiving  the  plaintiff^s  notice,  he 
wrote  to  Pearson,  informing  him  of  what  had  taken  place^ 
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Lnd  stating  that,  after  such  notice,  he  did  not  feel  justified 
n  proceeding  further  under  the  contract.  That  was  a 
ust  view  of  his  position,  and  it  is  to  be  regretted  that 
le  did  not  continue  to  hold  the  same  view,  instead  of 
leeking  to  act  on  his  own  authority  as  trustee  in  opposi- 
ion  to  the  wishes  of  some  of  the  cestuis  que  trust.  A 
Tustee  for  sale  ought  not  to  disregard  the  wishes  of  the 
cestui  que  trusty  except  where  the  terms  of  the  trust  leave 
bim  no  option. 

But  for  the  concurrence  of  the  cestuis  que  trusty  Hayes 
bad  no  right  to  enter  into  the  negotiation  with  Pearson 
at  all  without  taking  steps  to  procure  a  competition  for 
the  property.  But  with  regard  to  the  fact  of  the  con- 
currence of  the  cestuis  que  trusty  it  must  be  remembered 
that  they  are  persons  in  a  very  humble  station  of  life, 
and  that  Mr.  Hayes,  besides  being  trustee,  was  also  their 
professional  adviser.  He  ought  to  have  explained  to 
them  their  position  as  to  the  property.  There  is  no 
evidence  to  show  that  he  gave  to  these  poor  people 
that  explanation  of  their  rights  to  which  they  were  en- 
titled. 

It  is  said  that  Mr.  Hayes  had  no  personal  interest  in 
favouring  Pearson.  But  it  is  perfectly  clear  that  he  knew 
that  Harper  was  anxious  to  purchase,  and  he  did  not 
take  advantage  of  that  competition  to  secure  the  best 
price  for  the  property. 

It  is  not  a  right  thing  in  a  case  of  this  kind  that  counsel 
should  be  instructed,  on  behalf  of  these  poor  people,  to 
ask  the  Court  to  decide  that  they  are  each  to  receive 
125/.  less  than  another  person  was  desirous  to  give  them 
for  the  property.  Professional  men,  when  they  are 
acting  both  as  legal  advisers  and  trustees,  ought  to  be 
very  sure  of  the  grounds  on  which  they  are  proceeding, 
and,  if  they  are  trustees  for  sale,  ought  to  bear  in  mind 
the  statement  of  their  duty  which  was  made  in  the  case 
of  Ord  V,  Noel. 
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There  must  be  a  declaration^  that,  having  regard  to  the 
circumstances  in  the  pleadings  mentioned,  the  agreement 
of  the  24th  of  March  is  not  binding,  and  ought  to  be  set 
aside.  Order  that  the  sum  of  1500Z.  deposit  be  repaid  to 
Pearson  on  or  before  the  1st  of  June  next,  and  on  such 
payment  that  the  agreement  be  cancelled.  Declare  that 
the  trust  for  sale  be  carried  into  execution  under  the  direc- 
tion of  the  Court ;  and,  the  plaintiff  undertaking  to  give 
70007.  for  the  property  on  the  same  terms,  &c.,  contained  in 
the  contract  of  the  24th  of  March,  and  to  pay  1500L  into 
Court,  order,  that  the  estate  be  offered  for  sale  by  public 
auction  or  private  contract  for  the  best  price  that  can  be 
offered ;  and  no  costs  on  either  side.  The  defendant  Hayee 
not  to  charge  his  ooets  against  the  trust  estate. 
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BORTON  V.  DUNBAR.  ^--~ 

Captain  john  henry  borton,  of  the  74th  a  testator, 

Highlanders^  being  on  active  service  at  the  Cape,  made  officer  wi 

hia  will,  dated  the  15th  of  Auffust,  1852,  as  follows :—       service  abroad, 

®  \  who  was  en- 

"  I,   John   Henry   Borton,   captain  in   H,    M.    74th  titied  to  a 

Highlanders,  being  of  sound  mind,  do  will  and  bequeath  sionary  Ste-' 

unto  private  Henry  Thornhill,  74th  regiment,  who  has  ^^'"f*^^ 

been  my  faithful  servant  ever  since  I  joined  the  corps,  aft«r  giWug 

the  sum  of  10/.  for  his  immediate  use,  my  father  having  of  102.  each 

promised  to  provide  for  him.     And  to  Sergeant  James  wj^^^^^is 

Dunn,  of  the  74th  regiment,  the  sum  of  10/.     I  further  carp©*  bag, 

portmanteau, 

wish  that  my  portmanteau,  carpet-bag,  and  sea-chest  be  and  sea-chest, 
sent  to  my  Other's  residence  and  disposed  of  as  he  thinks  the  remainder 
proper.     After  these  sums  and  other  necessary  expenses  o^  bis  money 
have  been  paid,  as  well  as  those  sums  mentioned  in  my  might  be  ex- 
letter  dictated  this  day  to  Sergeant  Dunn,  I  beg  that  the  purchasing 
remainder  of  my  money  and  effects  may  be  expended  in  p^^t**f^ 
purchasing  a  suitable   present  for  my  godson,   Henry  ^f^** 
Fitzgerald  Dunbar,  son  of  the  paymaster  of  the  74th  old).— jet^m, 

Highlanders.  versionary 

The  letter  referred  to  in  the  will  was  dictated  by  the  *°^"^'  ^^  - 

J  not  pass. 

testator  after  executing  his  will,  and  was  addressed  to 
his  relatives.     He  referred  to  his  illness  and  to  the  kind- 
ness of  Dr.  Peel,  who  had  volunteered  to  attend  him  six 
or  seven  times  a  day.     The  letter  went  on  to  express  his 
conviction  that  his  father  woidd  see  his  wish  carried  into 
effect  that  a  handsome  present  should  be  provided  for 
Dr.  Peel  out  of  his  effects :  "  With  respect  to  pecuniary 
affairs  and  effects,  in  consequence  of  being  ordered  off 
to  England  by  a  medical  board,  I  sold  off  everything 
with  the  exception  of  a  few  articles  which,  according  to 
my  father's  letters,  I  know  he  would  like  me  to  send 
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home;  and  therefore  I  hmve  left  ingtmcdoiis  that  my 
portmanteau,  carpet-bag,  and  sea-chest  should  be  for- 
warded, in  case  of  my  death,  to  my  Cither.*' 

The  testator  died  at  Cape  Town  on  the  16th  of  Angost, 
1852.  Letters  of  administration  of  his  estate  were  granted 
to  hid  father,  the  plaintiff,  who  was  his  sole  next  of  kin. 

It  appeared,  from  the  letter  of  Captain  Dunbar,  the 
paymaster  of  the  74th,  and  a  statement  of  accoonts,  that 
after  payment  of  the  testator's  debts  and  his  two  l^acies 
of  10/.  each,  there  remained  in  the  hands  of  the  pay- 
master 11/.  7i.  2dL  which  he  retted,  and  which,  it  was 
said,  was  expended  in  erecting  a  tomb  to  the  memory  of 
the  testator.  The  testator  was  entitled,  under  the  will 
of  his  grandmother,  Elizabeth  Bepton,  to  a  Tested  interest 
in  one-third  part  of  the  sum  of  2397/.  3s.  6d.  Three  per 
Cent.  Annuities,  subject  to  the  life-interest  of  Elizabeth 
Borton,  testator's  mother,  therein.  He  was,  at  the  time  of 
his  death,  also  entitled  to  a  reversionary  interest  in  one- 
third  part  of  a  sum  of  11,344/.  9*.  9d.  Bank  Three  per  Cent 
Annuities,  subject  to  the  life-interest  of  his  father  therein. 

At  the  date  of  the  testator's  will,  his  godson,  H.  F. 
Dunbar,  was  an  infant  of  about  one  year  old,  against 
whom  this  bill  was  filed  for  the  purjwse  of  having  deter- 
mined whether  the  reversionar}'  interest,  to  which  the 
testator  was  entitled  at  his  death,  passed  under  the 
residuary  gift. 

Elizabeth  Borton,  the  testator's  mother,  died  in 
January,  1859. 

The  question  raised  by  the  bill  was,  whether  the 
reversionary  property  passed  under  the  residuary  gift. 
There  was  some  conflict  in  the  evidence  as  to  whether  the 
testator  was  aware  that  he  was  entitled  to  the  reversionary 
property. 


Argument.  Sir   Fitzroy  Kelly,    Mr.    Craig,   and    Mr.   Borton,  for 

the  plaintiff. 
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The  first  objection  to  the  claim  by  the  defendant  to  be 
entitled  under  the  will  to  the  reversionary  property  is, 
that  the  gift  is  too  vague.  It  was  impossible  to  say  what 
was  the  purpose  of  the  testator,  and  what  was  to  be  ex- 
pended; and  the  gift  was,  therefore,  invalid :  Jerningham 
V.  Herbert{a\  Corporation  of  Gloucester  v.  Osborn^b), 
Cook  V.  Oakley  (c). 

Secondly,  it  was  submitted  that,  giving  full  effect  to 
the  words  of  the  will,  they  did  not  pass  the  reversionary 
property.  The  remainder  of  his  money  and  effects  could 
not  be  said  to  comprise  a  reversionary  interest  in  that 
which  might  not  fall  into  possession  until  after  the  death 
of  the  child.  How  could  property  not  in  possession  be 
expended  at  all  ?  and  how  could  it  be  said  that  so  large  a 
sum  could  properly  be  expended  in  making  a  suitable 
present  to  a  child  one  year  old  ?  It  was  quite  clear  the 
testator  had  in  his  mind  only  the  small  balance  in  the 
paymaster's  hands,  and  not  the  property  now  in  question, 
even  if  he  were  aware  that  he  possessed  it.  Cooke  v. 
Oakley {d)y  applied  to  both  parts  of  the  case.  All  the 
autliorities  which  could  be  cited  in  support  of  the  claim, 
were  simple  cases  of  residuary  gifts,  without  any  special 
circumstance,  as  here. 


iseo. 

BORTON 
V, 

Dunbar. 
Argument, 


Mr.  Bacon,  Q.C.,  and  Mr.  Leach,  for  H.  F.  Dunbar. 

First,  it  appears  from  the  evidence  that  Captain  Borton 
well  knew  that  he  was  entitled  to  the  property  in  ques- 
tion ;  and  if  so,  the  Court  would  not  presume  in  favour 
of  an  intestacy. 

Then,  were  not  the  words  sufficient?  In  Legge  v. 
Asgill(e)y  the  words  were  nearly  identical,  but  the  Court 
held  the  gift  passed.  In  Kendall  v.  Kendall  (f),  the  gift 
was  a  reversionary  interest  in  stock. 


(a)  4  Ross.  388. 

(b)  1  Ho.  LdB.  Cas.  272. 
(e)  1  P.  Wms.  802. 


(d)  Ibid. 

(e)  T.  &  R.  285  (note). 
(/)  4  Ru88.  360. 
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Suppose  the  direction  to  expend  tlie  gift  in  a  euitable 
present  had  been  omitted^  could  it  be  doubted  bat  that 
there  was  a  good  reaiduarj  gift?  But  if  so,  what  differ* 
ence  could  the  direction  make  ?  All  the  Courts  require 
is,  that  the  gift  should  be  distinct  and  clear,  which  it  was 
in  this  case.  The  case  of  The  Corporation  of  Gbueedsr  y, 
Osbom  was  a  gift  to  a  corporation,  and  ih&te  was  held 
to  be  uncertainty. 

On  the  whole,  it  was  submitted  that  the  gift  was  yalid. 

l^I^eiffhton  v.  Bailie  (a).  Stocks  v.  Barri  {b\  Bojf$  ?. 
Morgan  (c\  Rogers  v.  Thonuu{d)^  Downs  v.  GaMcoigne{e), 
were  cited.  See  also  Crook  v.  De  Vandeo  {/),  Peek  t. 
HaUey  (y ),  (as  to  uncertainty)  Mason  y.  Bobmson  (A).] 


Judgment.      THE   ViCE-ChAKCELLOB  : — 

In  construing  a  will  of  this  kind,  the  {Manciple  esta* 
blished  by  all  the  authorities  is,  that  although  the  wordc 
^*  money  and  effects,**  or  the  word  **  money "  alone,  or 
^'  effects "  alone,  may  mean  the  whcde  ol  the  testatiNr's 
property,  yet  those  words  will  be  controlled  by  the 
context  of  the  will,  if  it  shows  that,  in  using  tlM 
words,  the  testator  did  not  intend  to  use  them  in  the 
widest  sense,  as  including  the  general  residue  oS  Ma 
estate. 

This  testator  was  an  officer  in  the  army,  who  died 
abroad.  His  will  deals  with  very  small  matters,  which 
were  obviously  those  he  desired  to  have  effected  imme- 
diately, and  which  were  foremost  in  his  mind.  All  tliat 
he  speaks  of  in  his  will  are  two  legacies  of  10/.  each ;  one 
to  a  private  soldier,  and  the  other  to  a  Serjeant  He 
directs  his  carpet-bag,  portmanteau,  and  sea-chest  to  be 


(a)  3  M.  &  K.  267. 
{p)  1  Johns.  54. 
{e)  3  M.  &  C.  661. 
\d)  2  Keen,  8. 


(e)  Ibid.  14. 
(/)  9  Ves.  197. 
ig)  2  P.  Wms.  387. 
{h)  2  Sim.  &  St.  295. 
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€nt  to   his  father;  and  then  comes  the  gift  now  in 
|[uestioii. 

The    testator,  having    disposed   of  these   very   snudl 
natters,  begs   that  "the  remainder  of  his  money  and 
iffecte  may  be  expended  in  purchasing  a  suitable  present 
or  his  godson/'  now  an  infant.     The  principle  of  all  the 
»se8  and  authorities  compels  me  to  look  at  the  context, 
ind  what  I  have  now  to  decide  is,  whether,  in  speaking 
)f  the  remainder  of  his  money  and  effects  to  be  expended 
in  the  purchase  of  a  suitable  present  for  his  godson,  the 
testator  intended  to  have  applied  for  the  purpose  of  that 
present  a  remote  reversionary  interest  in  a  sum  of  stock. 
That  reversionary  interest  has  not  fallen  into  possession 
for  a  considerable  number  of  years  since  his  death.     This 
is  a  case  in  which  a  specific  purpose  has  been  mentioned, 
and  in  which  the  object  of  that  purpose  is  plain ;  and  the 
only  question  is,  what  is  the  subject-matter,  which,  upon  the 
true  construction  of  the  will,  is  applicable  to  the  purpose 
80  specifically  mentioned  ?     It  is  impossible  to  say  that,  for 
the  purpose  of  making  a  suitable  present  to  his  godson, 
a  remote  interest  in  a  smn  of  stock  was  likely  or  suitable 
at  alL     The  purpose  was  immediate.     There  was  nothing 
remote  in  it.     The  language  of  the  testator  is  extremely 
plain*     It  is  this,  "  that  the  remainder  of  my  money  and 
effects  may  be  expended  in  purchasing  a  suitable  present 
for  my  godson."     How  could  a  remote  reversionary  in- 
terest be  expended  in  purchasing  a  suitable  present  for  a 
boy  ?     The  contention  is,  that  this  remote  interest  might 
have  been  sold,  and  the  produce  applied  in  the  purchase 
of  a  suitable  present     But,  in  order  to  provide  a  suitable 
present  for  his  godson,  it  cannot  be  supposed  that  a  remote 
reversionary  interest  was  in  the  testator's  inunediate  con- 
templation.    There  is  no  direction  for  a  conversion  for 
sale;  and,  according  to  the  language  of  the  testator,  it 
could  hardly  be  intended  that  a  large  sum,  consisting  of  a 
remote  reversionary  interest  in  stock,  which  might  not  fall 


S25 


lAfiO. 

BOETOV 

V, 
DCVBAB. 

Judgmgnt, 


226 


CASES  IN  CHANCERY. 


1860. 


Judgment* 


into  possession  for  a  number  of  years — ^perhaps  not  until 
after  the  death  of  the  godson — should  be  applied  in  pur- 
chasing a  present  for  a  child. 

The  case  is  one  of  great  diflSculty.  But,  looking  at  the 
purposes  of  the  will,  and  considering  that  the  subject  of 
the  testator's  bounty  was  a  suitable  present-  for  this  child, 
the  context  of  the  will  contradicts  the  notion  that  this  re- 
mote reversionary  interest  should  pass  to  the  defendant 
Upon  the  whole  case,  it  seems  to  me  that  there  should  be 
a  declaration  that,  according  to  the  true  construction  of 
the  will,  the  reversionary  interest,  to  which  the  testator 
was  entitled  at  the  time  of  his  death,  did  not  pass  by 
the  gift  in  his  will  of  "  the  remainder  of  his  money  and 
effects  to  provide  for  the  purchase  of  a  suitable  present 
for  his  godson." 


Mmj  SO/A. 


A  judgment 
creditor  who 
had  obtained 
judgment 
against  the 
executor  be- 
fore decree — 
Held,  entitled 
to  enforce  hit 
judfjinent 
under  17  &  IS 
\iz.  c.  125, 
8.  Gl ,  ngainst  a 
debtor  to  the 
etttato,  who  in 
the  (Statute 
is  called  the 
garnishee. 


FOWLER  V.  ROBERTS. 

John  KPBERTS,  the  testator,  died  on  the  19th of 
December,  1859,  having  appointed  Sarah  N.  Roberts,  the 
defendant,  his  executrix. 

On  the  24th  of  April,  1860,  Edgar  Burton,  a  creditor 
of  the  testator,  obtained  judgment  by  default  against 
Mrs.  Roberts,  de  bonis  testatoris  si  non  de  bonis  propriis,  for 
651.  2s.  9d. 

On  the  26th  of  April,  Edgar  Burton  obtained  from  the 
judge  in  chambers  an  order,  under  the  61st  section  of 
17  &  18  Vic.  c.  125,  against  William  Parker,  who  was 
indebted  to  the  estate  in  25/.  The  order  directed  "  that 
all  debts  arising  or  accruing  from  the  said  garnishee  to 
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the  said  creditor  be  attached  to  answer  what  was  due  on 
the  judgment."     The  order  was  served  on  the  26th. 

On  the  3rd  of  May,  1860,  the  plaintiff,  who  was  a 
creditor  of  the  testator  in  the  sum  of  29/.  19^.  3d,  obtained 
the  usual  administration  decree  for  the  administration  of 
the  testator's  estate.  Some  time  prior  to  the  8th  of  May, 
1860,  a  copy  of  the  decree  was  served  upon  the  judgment 
creditor,  with  notice  not  to  pay  any  money  to  the  judg- 
ment creditors.  Upon  the  8th  of  May,  Parker  (the 
debtor)  attended  before  the  judge  in  chambers,  to  show 
cause  against  the  order  to  pay  his  debt  to  the  creditor 
under  the  61st  section.  On  it  appearing  that  an  adminis- 
tration decree  had  been  made,  the  judge  declined  to  make 
the  order,  -but  without  prejudice  to  an  application  to  the 
Court  —  Burton  undertaking  to  admit  the  decree,  and 
the  debtor  (Parker)  undertaking  not  to  pay  away  the 
money. 

On  the  18th  of  May,  notice  of  the  decree  in  the  ad- 
ministration suit  was  served  on  the  creditor's  solicitor, 
together  with  notice  of  motion  for  an  injunction ;  but  it 
was  also  stated  that,  if  the  creditor  would  discontinue  his 
proceedings  under  the  Conmion  Law  Procedure  Act,  the 
plaintiff  would  not  act  on  the  motion. 


1800. 

FOWLBR 
V. 

Roberts. 
Statement, 


Mr.  Martindale  for  the  motion,  submitted  that  the  pro- 
ceeding was  really  a  new  action  commenced  against  a 
debtor  to  the  estate,  which  this  Court  woidd  not  permit : 
Clarke  v.  Lord  Ormond{a).  In  this  case,  the  executrix 
admitted  assets,  so  that  nothing  further  was  required 
than  to  prove  the  debt 


ArgutMnt, 


Mr.  J.  H.  Palmer. — By  the  64th  section  the  garnishee 
is  entitled  to  dispute  the  debt,  and  if  he  did,  there  might 
he  some  ground  for  the  objection  raised,  but  here  the 


(a)  Jac.  108, 122. 
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garnishee  admits  the  debt,  in  which  case,  by  the  63rd 
section,  the  Court  is  authorised  to  order  execution  to 
issue  without  writ  or  process  of  any  kind. 

iLee  V.  Park{a)j  Vincent  v.  Godson{b\  were  cited.] 

The  Vice-Chanoellob  : — 

By  the  settled  rule  of  this  Court  a  creditor,  who  has 
shown  such  diligence   as  to   recover  judgment  at  law 

(fl)  1  Keen,  714.  {h)  4  De  G.  M.  &  G.  547. 


17  k  18  Vic.  c.  125,  §  LXI.  — 
"It  shall  be  lawful  for  a  judge, 
upon  the  ex  parte  application  of 
such  judgment  creditor,  either 
before  or  after  such  oral  examina- 
tion, and  upon  affidavit  by  him- 
self or  his  attorney,  statinuf  that 
judgment  has  been  recovered, 
and  that  it  is  still  unsatisfied,  and 
to  what  amount,  and  that  any 
other  person  is  indebted  to  the 
judgment  debtor,  and  is  within 
the  jurisdiction,  to  order  that  all 
debts  owing^  or  accruing  from 
such  third  person  (hereinafter 
called  garnishee)  to  the  judgment 
debtor  shall  be  attached  to  answer 
the  judgment  debt,  and  by  the 
same  or  any  subsequent  order 
that  the  q^r- 


judg^ent  debtor,  or  an  amoant 
equal  to  the  judgment  debt,  and 
does  not  dispute  the  debt  due  or 
claimed  to  be  due  from  him  to 
the  judgment  debtor,  or  if  be 
does  not  appear  upon  sommont, 
then  the  judge  may  order  execu- 
tion to  issue,  and  it  may  be  sued 
forth  accordingly  without  any 
previous  writ  or  prooesa  to  levy 
the  amount  due  from  such  gar- 
nisliee  towards  satisfaction  of  the 
judgment  debt." 

§  LXIY.— <<  If  the  garnishee 
disputes  his  liability,  the  jodge, 
instead  of  making  an  order  that 
execution  shall  issue,  may  order 
that  tlie  judgment  creditor  shall 
be  nt  liberty  to  proceed  ^lgain^E 
the  ^irnishee  by  writ,  tailing 
upon  him  to  show  cau^e  why 
be    execution 
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against  the  legal  personal  representative  of  his  debtor 
before  a  decree  for  administration  of  his  estate,  will 
not  be  deprived  by  this  Court  of  the  fruit  of  his  dili- 
gence. A  judgment  so  obtained  binds  the  assets  in  the 
hands  of  the  legal  personal  representative.  In  this  case 
the  judgment  creditor  has  obtained  a  judgment  before 
the  date  of  the  decree,  and  is,  therefore,  entitled  to  have 
the  benefit  of  what  his  diligence  has  enabled  him  to  get. 
The  creditor  is  seeking,  by  virtue  of  the  recent  Act,  to 
enforce  his  claim  against  a  debtor  to  the  testator's  estate, 
called  in  the  Act  a  garnishee.  The  question  is,  whether 
this  IE  such  a  proceeding  after  decree  as  the  Court  ought 
to  restrain* 

It  is  admitted  that  the  judgment  creditor  is  entitled  to 
iiiue  execution  against  the  executor,  but  it  is  said  he  is 
not  entitled  to  proceed  against  a  third  person  indebted  to 
the  estate.  But  if  the  creditor  is  entitled  to  enforce  his 
judgment  against  the  executor,  it  is  difficult  to  see  on 
what  principle  he  ought  to  be  prevented  from  having  the 
benefit  of  the  collateral  proceeding  authorized  by  the  Act 
for  making  that  judgment  available. 

In  this  state  of  things,  it  rather  seems  to  me  that  a 
judgment  creditor,  who  has  obtained  judgment  at  law 
against  the  executor  before  the  decree,  is  entitled  to  pro- 
ceed under  the  61st  section  of  the  late  statute  (17  &  18 
Vic.  c.  125).  The  motion  must,  therefore,  be  refused 
with  costs. 


I860. 
Fowler 

V. 
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Where  a 
defendant, 
against  whom 
a  decree  had 
beenmade,wa8 
permanently 
resident 
abroad*  the 
Court 

ordered  ler- 
Ticeof  the 
decree  on  hii 
solicitor  in  the 
cause  to  be 
deemed  good 
sendee. 


GRIFFITHS  V.  COWPER. 


I 


Argument. 


N  this  case  a  decree  had  been  obtained  agidnst  the 
defendant,  who  is  Her  Majesty's  consul  at  Pemambuco, 
for  the  specific  performance  of  an  agreement  to  allow  the 
female  plaintifi*,  Mrs.  GriflSths,  an  annuity  of  lOOt  per 
annum.  The  decree  further  directed  the  defendant, 
within  two  months  after  service  of  the  decree,  to  pay  to 
Mrs.  Grifiiths  the  arrears  of  the  annuity,  amounting  to 
450/. 

The  defendant  was  resident  at  Pemambuco,  and  had 
no  residence  within  the  jurisdiction.  His  solicitor  was 
admitted  to  be  in  communication  with  him. 

It  was  alleged  there  were  no  law-agents  at  Pemam- 
buco,  and  that  it  took  three  weeks  for  a  letter  to  arriye 
there  from  England. 

Mr.  JE.  R.  Cook  now  moved,  on  behalf  of  the  plaintifis, 
that  service  on  the  defendant's  solicitor  of  the  decree, 
dated  the  6th  of  March,  1860,  might  be  deemed  good 
service,  or  that  service  of  a  copy  of  the  decree  on  the 
defendant  at  Pernambuco  might  be  deemed  good  service 
on  the  defendant. 


Mr.  Mackeson. — There  is  no  reason  given  why  the  ordi- 
nary rule  that  the  decree  should  be  served  personally  on  th.^ 
defendant  should  be  altered;  on  the  contrary,  this  is  a  case 
to  require  personal  service,  as  the  service  may  be  effected 
on  the  solicitor,  and  the  time  for  complying  with  tlie 
order  may  have  arrived  before  the  defendant  is  even 
aware  that  such  a  decree  has  been  pronounced.  It  wa^ 
not  pretended  that  the  defendant  was  keeping  out  of  the 
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way,  or  could  not  be  found.     The  plaintiffs  did  not  even 
attempt  to  show  that  they  had  endeavoured  to  find  the 
defendant  before  coming  to  the  Court. 
[Skegg  v.  Simpson  {a)  was  cited.] 

The  Vice-Chancellor: — 

The  Court  is  bound  to  see  that  the  decree  is  properly 
worked  out,  and,  if  there  is  an  alternative,  the  plaintiff  is 
bound  to  proceed  in  the  way  that  is  the  most  effectual 
and  least  expensive.  In  the  present  case,  the  least 
expensive  way — and,  having  regard  to  the  diflSiculty  of 
effecting  service  in  Pemambuco,  the  most  effectual  way 
— ^18  to  order  service  on  the  defendant's  solicitor  in 
England  to  be  good  service. 

The  order,  therefore,  will  be,  that  service  on  the 
BoUcitor  of  the  defendant  on  the  record  on  or  before  the 
2l8t  of  June,  I860,  may  be  deemed  good  service  for  the 
30th  of  July  next,  and  that  the  time  for  payment  of  the 
arrears  be  extended  to  two  months  from  the  30th  of  July, 
I860.     Costa  to  be  costs  in  the  cause. 
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March  lOik, 

Uth,  ISth, 

Uth,  ^  Uth, 

and  May 

neth. 

BUI  by  a 
tenant  for  life 
to8e^ati4«  a 
settlement  of 
the  family 
estates,  by 
which  his 
estate  tail  had 
been  conyerted 
into  an  estate 
for  life,  with 
remainder  to 
his  sons  in  tail 
male,  and  in 
default  of  such 
issue,  with 
general  power 
of  appoint- 
ment.   It  ap- 
pearing that 
there  had  been 
sufficient  ex- 
planation to 
enable  any 
man  of  ordi- 
nary intelli- 
gence to  un- 
derstand the 
effect  of  the 
deeds,  and  the 
only  eTidence 
in  favour  of 
the  plaintiff 
being  his  own 
denial  on  oath 
— the  Court 
dismissed  the 
bill  with  costs. 


JENNER  V.  JENNER. 

IHIS  bill  was  filed  by  Robert  Francis  LaeceDes 
Jenner,  late  a  captain  in  the  army,  praying  th^t  ind^ji- 
tures,  dated  the  10th  and  11th  of  June,  1850,  whereby 
the  family  estates  were  resettled,  might  be  set  aside  or 
rectified,  as  inconsistent  with  the  arrangement  entered 
into  between  the  plaintiff  and  the  defendant  EcAert 
Francis  Jenner. 

By  indentures,  dated  the  8th  and  9di  of  August, 
1824,  made  in  contemplation  of  the  marriage  of  the 
plaintiff's  father  and  mother,  and  a  common  recovery 
suffered  in  pursuance  of  an  agreement  for  that  pur- 
pose, certain  estates  in  Glamorgansfaire  and  Yorkshire 
were  settled  on  the  defendant  Robert  Francis  Jenner 
for  life,  remainder  to  his  first  and  other  sons  succes- 
sively in  tail  male.  The  settlement  provided  for  a 
jointure  of  1000/.  in  fevour  of  the  plaintiff^s  raodier, 
with  power  reserved  to  Robert  Francis  Jenner  to  raise 
the  said  jointure  to  1500/.  a  year,  and  of  jointuring  any 
future  wife  he  might  marry  to  the  extent  of  1500i  a 
year,  and  with  power  to  raise  portions  for  younger 
children  to  the  extent  of  2000/.  The  said  Robert  Francis 
Jenner  had  also  power  to  charge  the  estates  to  any 
amount  not  exceeding  20,000/.  for  his  own  use. 

The  plaintiff  was  born  on  the  16th  of  September,  1826, 
and  was  tenant  in  tail  of  the  estates ;  there  were  thirteen 
younger  children  living. 

In  1850,  Robert  Francis  Jenner  was  desirous  of  raising 
money  on  the  estate  (having  exhausted  his  powers  of  &^ 
doing),  and  proposed  to  the  plaintiff  to  open  the  entai* 
and  to  let  in  a  charge  on  the  inheritance  prior  to  t*"*^ 
estate  tail.  The  bill  alleged  that  the  plaintiff  agreed  ^^ 
open  the  entail,  and  to  charge  the  estate  with  a  sum  i^^^ 
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exceeding  15,000/.,  and  then  to  settle  the  estates  exactly 
u  they  had  been  settled  previously.  The  bill  alleged 
that  the  arrangement  further  was,  that  Robert  Francis 
Tenner  ifv^as  to  give  up  his  power  of  increasing  his  wife's 
jointure,  and  should  cut  down  his  right  to  jointure  a 
(uture  wife  to  the  amount  of  700/.  a  year,  and  to  surren- 
j^  hia  power  of  raisin^f  portip.fts  for  younger  chUdren  of 
a  second  marriage. 

The  bill  alleged  that,  at  his  father's  suggestion,  the 
plaintiff  allowed  him  to  direct  Mr.  Warter,  his  father's 
Boliptor,  to  preps^re  the  deeds,  and  then  when  such  deeds 
wer^  so  prepared,  they  were  executed  by  him  and  his 
father  Robert  Francis  Jenner. 

By  the  deed,  dated  ^he  10th  of  January,  1850,  the 
e^taten  i^ere  conveyed  by  the  plaintiff  and  his  father  to  a 
^nist^  and  his  heirs,  free  froni  the  limitation  in  tail.     By 
the  deed,  dated  the   11th  of  January,  1850,  the  estates 
were  reco^veyed  by  the  p^intiff  and  his  father  to  trustees, 
and  then  became  subject  to  certain  charges,  but  freed  and 
discharged  from  the  powers  limited  to  the  said  Robert 
Francis  Jenner  of  further  jointuring  his  present  wife  or 
future  wife  beyond  700/.  a  year,  a^d  of  raising  portions 
for  the  children  of  a  second  marriage,  to  the  following 
Twes : — To  the  defendant  Robert  Francis  Jenner  for  life, 
remaii^der  to  the  plaintiff  for  life,  remainder  to  the  joint 
and  other  sons  of  the  plaintiff  in  tail  male,  aijid  in  default 
of  such  issue,  remaiuder  to  such  persons  ^s  the  plaintiff 
rfiQuld  limit  or  appoint,  and  in  default  of  such  appoint- 
ment, remainder  to  the  daughters  of  the  plaintiff  in  tail 
general,   ^ith  cross   remainders,   and   remainders   over; 
reminder  to  the  use  of  the  plaintiff,  his  heirs  and  assigns. 
It  was  also  provided  that  it  should  be  lawful  for  the 
defendant  Robert  Francis  Jenner,  and  the   plaintiff,  to 
^se  on  the  security  of  the  said  estates  any  siun  not 
^^ceeding  15,000/.  for  their  own  use  and  benefit,  and  for 
M^t  purpose  to  revoke  the  said  uses  by  any  deed  or  deeds, 
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by  them  executed  respectively.  It  was  also  provided 
that,  in  case  the  plaintiff  should  survive  his  father,  he 
should  have  power  to  charge  the  estates  with  15,000i 
It  was  also  provided  that  it  should  be  lawftil  for  the  said 
Robert  Francis  Jenner  to  jointure  any  future  wife  to  the 
extent  of  700/. ;  a  similar  power  was  reserved  to  the 
plaintiff,  and  also  a  power  to  raise  portions  for  younger 
children  to  the  extent  of  10,000/. 

The  bill  alleged  that  the  plaintiff  never  gave  any 
instructions,  verbal  or  in  writing,  to  Mr.  Warter,  or  to 
any  person,  to  prepare  the  said  deeds ;  that,  prior  to  his 
executing  such  deeds,  no  explanation  was  given  by  the 
defendant  Robert  Francis  Jenner,  or  by  any  other  person, 
as  to  his  position  with  regard  to  the  said  estates,  the 
rental,  or  inciunbrances  thereon;  that  neither  the  said 
indenture  nor  any  abstracts  thereof  were  read  by  the 
plaintiff  or  by  any  person  to  him,  except  as  to  letting  in 
the  charge  of  15,000/.,  and  restricting  the  powers  of  the 
said  Robert  Francis  Jenner  to  jointure  and  raise  portions. 
The  plaintiff  further  alleged  that  the  effect  of  the  said 
indentures  was  not  explained  to  him  by  any  person,  and 
that  he  executed  the  same  in  the  full  belief  that  the 
family  estates  were  resettled  precisely  as  they  had  been 
settled  by  the  indenture  of  August,  1824,  except  so 
far  as  they  let  in  the  charge  of  15,000/.  and  modified  and 
restricted  the  powers  of  jointuring  and  raising  portions. 

In  September,  1850,  the  plaintiff's  solicitor  died. 

Between  January,  1850,   and   April,    1852,   10,5001. 
was  raised  in  pursuance  of  the  power  reserved  so  to  do. 
In  January,   1854,  the  plaintiff's  father  asked  him  to 
join  in  raising  the  remaining  4500/.,  and  on  that  occasioa 
the  plaintiff  wrote  to  Mr.  Warter  on  the  subject,  and- 
received  from  that  gentleman  a  statement  of  the  charge^ 
on  the  estate,  and  the  nature  of  the  resettlement    Tb^ 
plaintiff  deposed  that  he  did  not  on  that  occasion  under- 
stand that  his  position  had  been  altered.     Early  in  1850, 
the  plaintiff  (as  he  alleged)   for  the  first  time  disco- 
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Tered  tliat  it  was  reported  commonly  in  the  county  that 
on  his  father's  death  he  would  be  only  tenant  for  life  of 
the  estates.  A  correspondence  ensued,  in  the  course  of 
which  an  abstract  of  the  limitations  was  sent  to  the 
plaintiff,  who  thereby  ascertained  that  he  was  tenant  for 
life^  with  remainder  to  his  first  and  other  sons  in  tail  male. 
On  the  4th  of  July,  1858,  the  plaintifi^  wrote  to  his 
&ther  as  follows : — 

**  I  have  found  out  that  the  estate  tail  which  I  took 
under  the  settlement  of  1824,  was,  in  1850,  converted 
by  you  into  an  estate  for  life,  with  a  limitation  to  my 
heirs  male,  and  in  default  of  my  having  any  sons,  a 
general  disposing  power  over  the  estate.  I  need  not  tell 
you  this  has  been  done  without  my  knowledge  or  consent, 
and  in  direct  violation  of  our  agreement,  as  the  entail 
was  opened  by  me  in  1850,  on  the  express  understanding 
that  the  property  was  to  be  resettled  in  the  same  way 
as  previously." 

In  reply  to  this  letter,  Robert  Francis  Jenner  wrote 
as  follows : — 

"  You  say  in  your  letter  that  the  estate  tail  which  you 
took  under  the  settlement  of  1824  was,  in  1850,  con- 
▼erted  by  me  into  an  estate  for  life,  with  a  limitation  to 
your  sons  male,  and  in  default  of  your  having  sons,  a 
general  disposing  power  over  the  estate.  I  can  only  say 
it  is  the  first  I  have  heard  of  it,  and  that  I  always  con- 
aderedthat  the  estate  was  resettled  exactly  the  same  as  it 
waa  before  it  was  opened,  and  Mr.  Bum  says  the  estates 
renudn  strictly  entailed,  as  is  the  fact." 
The  defendant  Robert  Francis  subsequently  wrote  as 


**  I  can  only  repeat  what  I  told  you  last  week,  that  I 
•Iirays  understood  that  the  entail  was  not  altered  in  any 
^*y  when  it  was  opened  in  1850,  and  I  showed  you  a 
*^tter  which  I  had  received  firom  Mr.  Bum  a  few  days 
^Ko.  I  have  not  got  it  here  to  refer  to,  but  I  think  he  said 
^t  he  thought  he  had  explained  to  your  satisfaction  that 
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the  entidl  rem&,ined  the  same.     I  trust  it  i3  60>  and  am 
not  aware  of  any  alteration  myself." 

The  bill  prayed  that  it  might  be  declared  that  thfe 
indenture  of  the  11th  of  January,  1850,  except  so  fat  as 
it  restored  the  life  estate  of  the  defendant  R.  F.  Jenner^ 
and  enabled  such  defendant  and  the  plaiiitiff  together  ixi 
charge  the  estates  with  15,000/.,  and  modified  or  restricted 
the  power  of  jointuring  and  charging  the  estates  with 
portions  for  younger  childrenj  was  void  and  not  binding 
on  the  plaintiff.  And  that  the  said  indenture^  save  as 
aforesaid,  and  so  far  as  the  same  was  inconsistent,  and  not 
in  accordance  with  the  arrangement  entered  into  between 
the  plaintiff  and  the  defendant  Robert  Francis  Jenner, 
might  be  set  aside  or  rectified,  or  varied,  as  the  Court 
should  think  fit. 

On  the  part  of  the  said  Robert  Francis  Jenner,  evidence 
was  adduced  to  show  that  the  plaintiff  was  well  aware  of 
the  effect  of  the  deeds.  The  defendant  Robert  Frandfl 
Jenner  deposed  that  he  had  shown  to  the  plaintiff  a  letter 
dated  the  2nd  of  December,  1849  (before  the  transaction 
impeftched)j  from  Mr.  Warter,  recommending  him  to 
make  his  son  fully  acquainted  with  what  was  intended 
to  be  done.  It  was  proved  by  the  evidence  of  Mr. 
Waiter's  conveyancing  clerk  that,  on  the  11th  of  Decem- 
ber, 1849,  oti  Mr.  Robert  Francis  Jenner  speaking  to 
the  plaintiff  on  the  subject  of  what  had  been  done  with 
respect  to  keeping  the  estate  in  the  family,  it  was  arranged 
betweeti  them  that  the  estate  should  be  again  resettled  by 
the  plaintiff  as  his  father  had  done,  t.  e.,  that  the  plaintiff 
should  take  a  life  estate  as  his  fathet  had  done,  after  his 
father's  death.  Mr.  Gove  (the  witness)  deposed  that  he 
understood  that  that  was  the  arrangement  come  to,  in 
Consideration  of  some  iwJvantages,  and  for  the  purpose  of 
keeping  the  property  in  the  family.  The  defendants 
further  alleged  that^  at  the  suggestion  of  Mr.  Warter,  the 
plaintiff,  and  the  defendant  R.  F.  Jenner,  agreed  that  the 


eatatea  dlOiild  b6  te^ttlefl,  by  lUriitliig  to  the  jjldtitiff  tlie 
estate  whkh  his  fethfer  had  taken  iindet  the  settleirieiit  of 
August,  1824,  with  r^Mfdnder  to  th^  plaintifTs  sons  in 
tail  mide.  That  the  plaintiff  and  such  defendant  iil- 
structed  the  solicitor  to  prepare  such  deeds  as  he  might 
think  best  calculated  to  give  effect  to  the  plan  agreed  on. 
The  defendant  also  averred  that  Mr.  Gove,  prior  to  the 
execution  of  the  deeds,  carefiilly  read  over  an  epitome  of 
the  deeds  to  the  plaintiff,  and  fully  explained  their  nature 
and  effect. 

The  plaintiff  denied  that  he  had  seen  the  letter  of  the 
2d  of  December,  and  alleged  that  the  interview  between 
the  parties  on  the  11th  December,  1849,  only  lasted  half 
an  hour,  and  was  taken  up  with  a  conversation  relating 
to  the  amount  of  money  to  be  raised.  He  denied  that 
any  one  had  explained  to  him  that  his  position  or  rights 
would  be  altered  in  respect  of  the  said  estates  by  reason 
of  the  settlement. 
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Mr.  Bolt  and  Mr.  Nalder. 

There  is  clear  evidence  that  the  plaintiff  was  not  aware 
of  the  effect  of  the  deeds  as  to  one  part  of  the  arrange- 
ment, and,  if  that  is  established,  he  is  entitled  to  relief, 
even  though  the  arrangement  was  for  the  benefit  of  the 
fiunily.  In  Gordon  v.  Gordon{a),  an  agreement  between 
two  brothers  for  the  division  of  the  family  estates  was 
rescinded,  after  a  lapse  of  nineteen  years,  on  the  evidence 
that  one  of  the  contracting  parties  was  in  possession  of 
evidence  which  he  did  not  communicate  to  the  other.  In 
Torre  v.  Torre{b)y  which,  as  to  evidence,  bore  a  strong 
resemblance  to  this  case,  an  epitome  of  the  deeds  was 
sent  to  the  plaintiff;  but,  nevertheless,  the  Court  held, 
mainly  on  her  own  evidence,  that  there  had  been  a 
mistake^  which  entitled  her  to  relief. 
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In  Hogkton  v.  Hogkton{a)j  and  Baker  v.  BrajdUy{h)M 
which  a  son,  shortly  after  coming  of  age,  was  induced  to 
enter  into  an  arrangement  affecting  his  rights,  and  of 
which  the  evidence  showed  he  did  not  fully  understand 
the  effect,  the  Court  so  far  set  the  deed  aside. 

It  was  submitted,  therefore,  that  the  plaintiff  was 
entitled  to  have  the  deed  rectified. 


Mr.  Craig  and  Mr.  H.  F.  Bristowe. 

It  is  well  settled,  as  a  general  principle,  that  a  Court 
will  not  vary  any  contract,  except  on  the  clearest  evidence 
of  mistake :  Henkle  v.  The  Royal  Exchange  Assurance 
Company {c)\  and  even  where  an  agreement  is  entered 
into  on  the  supposition  of  a  right  in  one,  which  may  turn 
out  to  be  vested  in  the  other  contracting  party,  it  is, 
nevertheless,  binding :   Stapilton  v.  Stapilton{d). 

An  agreement  between  father  and  son  for  the  settle- 
ment of  the  family  property,  if  reasonable,  is  especiallj 
favoured  in  this  Court,  and  will  not  be  set  aside  on 
pretence  that  the  settlement  is  executed  by  virtue  of  the 
father's  authority. 

ITendrilv.  Smith{e),  Wycherleyy.  Wych€rley(J\  Skel- 
burne  v.  Inchiquin{g\  and  Beaumont  v.  Bramley{K)y  were 
also  cited.] 

Mr.  Bacon  and  Mr.  Rasch  appeared  for  the  younger 
children. 

Mr.  BoU  was  heard  in  reply. 

Mr.  Malins  and  Mr.  Osborne  Morgan  for  the  defendant 
Robert  Francis  Jenner. 


(a)  15  Beav.  278. 
(h)  7  De  G.  M.  &  G.  597. 
{c)  1  VeB.  sen.  318. 
(d)  1  Atk.  10. 


{e)  2  Atk.  88. 
(/)  2  Ed.  175. 
ig)  1  B.  C.  C.  338. 
(A)  1  T.  &  R.  41. 
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The  purpose  of  this  suit  is  to  enable  the  plfuntiff  to 
alien  the  family  estate^  and  is  therefore  not  such  as  this 
Court  will  favour.  The  plaintiff,  subject  to  the  life 
estate  of  his  father,  is  absolute  master  of  the  estate, 
except  as  against  his  own  children. 

This  was  a  family  arrangement,  and  was  reasonable 
and  proper,  and  would  not  lightly  be  disturbed  by  this 
Court 

In  Ccry  v.  Cary{a)y  it  was  held,  that  an  agreement,  if 
reasonable  and  to  settle  family  disputes,  and  no  unfair 
adyantage,  is  not  to  be  set  aside  because  one  of  the  con- 
tracting parties  was  drunk,  or  paternal  authority  exer- 
cised. In  Bellamy  v.  Sabine{b)y  an  agreement  between 
the  father,  tenant  for  life,  and  his  eldest  son,  tenant  in 
tail,  for  certain  considerations  to  bar  the  entail  and  convey 
the  estate  to  the  son,  was  to  that  extent  upheld,  on  the 
principle  of  family  arrangements. 

Supposing  the  plaintiff  ignorant  of  the  effect  of  the 
deeds,  mere  ignorance  of  rights  is  not  sufficient  to  vitiate 
a  fiunily  arrangement:  Stewart  v.  Stewart {c). 

In  Dimsdale  v.  Dimsdale{d)y  where  the  father  and  son 
were  indebted,  and  part  of  the  estate  was  sold  to  pay 
cert-ain  debts  and  to  release  the  'son  from  difficulties, 
and  the  remainder  resettled,  giving  the  father  no  interest, 
and  the  son  only  a  life  estate,  it  was  held  that  to  this 
extent  the  arrangement,  but  for  other  circumstances, 
might  have  been  supported  as  a  family  arrangement. 
In  Hartopp  v.  Hartapp{e\  where  the  facts  were  very 
nmilar  to  this,  it  was  laid  down,  that  transactions  between 
parent  and  child  are  to  be  regarded  with  jealousy,  but  in 
arrangements  between  father  and  son  for  the  resettlement 
of  family  estates,  if  the  resettlement  be  not  obtained  by 
misrepresentation  or  suppression  of  the  truth,  if   the 

(a)  1  Vefl.  sen.  19.  (c)  6  CI.  &  F.  911. 

(»)  2  Phill.  425.  (d)  3  Drew.  566. 

(e)  21  Bear.  259. 
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iSftJ.  filhJBt  abqiiirea  no  personal  belifeflt,  AM  if  tti^  settlg&ifent 
ifiNNftE  is  i-easondble,  the  Court  will  su{l|k)rt  it,  feven  thoilgli  to 
Jiskkfeft.  &ther  did  fexert  Jiarental  autfabrity  and  iiifliience  bver  the 
son  to  procure  the  execution  of  it. 

On  these  grounds,  it  wad  submlttiea,  the  bill  iiiust  be 
dismissed  with  costs. 

May^th.      ThE   ViCE-ChANCELLOR  : — 

Judgment.  In  this  case  the  plaintiff  seeks  to  Set  aside,  or  rather 
seeks  to  rectify,  a  resettlement  of  fiunily  estates,  so  M 
as  it  gives  him  an  estate  for  life  instead  of  an  estilie  tail 
This  resettlement  was  made  about  tWo  years  after  the 
plaintiff  had  attained  his  Aill  age  of  twenty-one.  It  was 
made  on  the  occasidH  of  his  being  asked  by  his  Either  td 
jbin  iii  disentailing  the  estates  for  thfe  purpose  of  enabUng 
the  fdth*  to  borrow  a  sum  of  15,000t 

But  the  relief  prayed  by  the  bill  Is  not  sought  on  ili6 
gfbund  that  the  father  has  obtditled  a  beh^fii  M  ImiiSblf 
at  the  eip^ilse  b^  a  dbii  just  come  of  age.  So  £lf  as  thti 
settlement  has  charged  the  estate  with  nibiiey  borrowed 
for  the  benefit  of  the  fkther,  the  pliilntiff  does  Hot  Seek  to 
disturb  it.  K  it  were  a  case  in  which  the  interests  of  thd 
son  had  been  sacrificed  or  injured  for  the  purpose  of 
benefiting  the  father,  without  any  corresponding  benefit 
to  the  son,  the  Court  would  look  with  much  jealousy  at 
the  transaction,  and  it  would  be  diflBcult  to  support  it. 

But  this  case  is  of  a  different  kind.  What  the  plaintiff 
complains  of  is,  that  it  was  no  part  of  the  agreement, 
and  understanding  for  the  resettlement,  that  his  estate 
tail  should  be  cut  down  to  an  estate  for  life.  If  the 
plaintiff  is  entitled  to  the  relief  which  he  prajrs,  it  nnist 
be  on  the  ground  of  mistake  and  misapprehension  to  to 
this  one  part  of  the  transaction. 

It  appears  that,  about  the  end  of  the  year  1849,  the 
plaintiff's  father,  under  the  existing  (^ettleiiient^  was  tenant 
for  life  in  possession,  hflvin^  A  pow^  to  jointure  and  ruse 
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portions  fot  yotihger  children,  With  Remainder  to  his  first 
ahd  bthfei-  eoiis  in  tail.  The  pldintiff,  as  his  eldest  son,  was 
theirfefore,  Jlt  that  titiife,  t^faaht  iti  iail  in  remainder.  He 
was  then  twenty-thrt^ie  years  of  age,  arid  was  a  captain  in 
thfe  aniiy  sterving  with  his  regiment  His  father  was  at 
that  tiriife  in  want  of  money,  and  on  applying  to  the 
femily  solicitor,  Mr.  Warter,  as  to  the  best  means  of 
raising  moneys  thjit  gentleman,  finding  that  the  plaintiff 
was  willing  to  lEissist  his  father  to  have  the  money  charged 
upon  the  estdte,  advised  that  they  should  take  that 
dppdtttinitjr  of  riiaking  an  arrangement  to  resettle  the  es- 
tates so  as  to  preserve  them  in  the  fatnily.  By  the  lettfer 
of  thfe  2tid  6f  December,  1849,  written  by  Mr.  Warter 
to  the  fiith6r>  ati  arrangemerit  of  this  kind  was  for  the 
first  time  Siig^sted.  In  this  Ifetter  it  is  sjiidi  with  great 
propriety,  "  If  anything  of  this  sort  appears  to  you 
desirable,  it  will  be  necessary  to  make  your  son  fully 
acquainted  with,  arid  master  of,  the  subject,  and  to  be 
eidi*eAil  thdt  nothing  id  done  which  in  dfter-life  may  give 
hinl  the  idea  thkt  he  has  riot  beefa  ptojierly  cdhsidered." 

On  the  8th  of  the  satiie  month  the  father  writes  to 
the  solicitor^  sayirig  thut  he  hftd  given  the  letter  of  the 
2nd  of  December  to  his  son,  the  plairitiff,  to  read,  and 
that  they  had  some  conversation  on  the  subject  of  it. 
The  plaintiff,  however,  denies  that  he  saw  the  letter  of 
the  2nd  of  December.  By  a  letter  of  the  6th  of  Decem- 
ber, the  solicitor  desired  to  have  a  personal  interview 
#ith  the  father  and  sbn.  Accordingly ^  on  the  11th  of 
Decembier  the  plaintiff  and  his  father  went  to  the  ofl&ce  of 
Mr.  Warter,  the  solicitor,  aild  had  an  interview  with  him 
which  seems  to  have  lasted  more  than  an  hour.  During  a 
great  part  of  this  interview,  Mr.  Gove,  the  conveyancing 
blerk  of  Mr.  Warter,  was  priesent,  and  there  seems  no 
reiisbn  to  doubt  the  truth  or  accuracy  of  his  statement. 
He  ^yi :  *'  The  defendant  Kobert  Francis  Jenner,  who 
is  the  plaintiff's  &ther,  was  sp^ilking  to  th^  jdairitiff  as  to 
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what  he  had  done  with  respect  to  the  resettling  of  the 
estate,  keeping  it  in  the  family  ;  the  plaintiff  acquiesced 
in  that,  and  expressed  his  approbation  of  what  his  &ther 
had  so  done ;  and  it  was  then  arranged  between  them 
that  the  estate  should  be  again  resettled  by  the  plaintiff 
in  the  same  way  as  his  father  had  done.  I  believe  it  was 
arranged  that  the  plaintiff  should  take  a  life  estate  (as 
his  father  had  done)  after  his  father's  death.  I  feel  con- 
vinced that  that  was  the  arrangement  come  to,  in  cond- 
sideration  of  some  advantages,  and  for  the  purpose  of 
keeping  the  property  in  the  family.  The  plaintiff  appeared 
to  understand,  and  I  believe  did  understand  that." 

Mr.  Warter's  statement,  in  the  19th  paragraph  of  his 
answer,  of  what  took  place  at  that  interview,  quite  accords 
with  the  evidence  of  this  witness.  It  was  agreed  that 
the  sum  of  5000/.  should  be  immediately  raised,  and 
Mr.  Warter  advised  that  the  power  of  the  plaintiff  and 
his  father  to  raise  any  fiirther  sums  on  the  security  of  the 
estate  should  be  restricted  to  10,000/.  Under  the  then 
existing  settlement,  the  father  had  the  power  of  increasing 
the  jointure  of  his  wife  from  1000/.  to  1500/.  a  year.  But 
it  was  agreed  that  this  power  should  be  relinquished,  and 
that  the  father's  power  to  jointure  any  fixture  wife  should 
be  reduced  from  1500/.  a  year  to  700/.  a  year.  It  was  also 
agreed  that  the  father  should  give  up  the  power  of  charg- 
ing portions  for  children  of  any  fixture  marriage. 

Pursuant  to  this  agreement,  deeds  were  prepared  in 
the  following  month.  On  the  11th  of  January,  1850, 
the  plaintiff  and  his  father  attended  at  the  solicitor's 
office.  On  that  occasion  Mr.  Warter  was  not  present, 
but  his  letter  of  the  10th  of  January  to  the  father  was 
produced  at  that  meeting.  In  that  letter  Mr.  Warter 
advised  that  the  power  of  charging  the  estates  during  the 
joint  lives  should  not  exceed  10,000/.,  and  that  the  power 
of  the  plaintiff  to  charge  after  his  father's  death  should 
be  limited  to  that  siun  also. 
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It  is  clear,  upon  the  evidence,  that  this  letter  and  these 
sums  were  the  subject  of  consideration  and  discussion  at 
this  meeting,  and  that  both  father  and  son  agreed  that 
the  powers  of  charging  should  be  restricted  to  the  sum 
of  15,000Z.  For  the  purpose  of  explanation,  an  epitome 
of  the  limitations  in  the  resettlement,  giving  the  plaintiff 
an  estate  for  life  in  remainder,  was  produced,  and  read  at 
this  meeting  before  the  execution  of  the  deeds.  From 
the  evidence  of  Mr.  Gove  it  appears  that  everything  was 
fully  and  deliberately  considered  on  that  occasion.  There 
was  sufficient  explanation,  and  enough  to  enable  any  man 
of  ordinary  intelligence  to  understand  perfectly  the  nature 
and  effect  of  the  deeds. 

The  only  important  part  of  the  transaction  which  the 
plaintiff  insists  he  did  not  understand  or  agree  to,  and 
which  he  says  was  not  explained  to  him,  is  the  limitation 
of  the  life  estate  to  himself.  His  own  denial  upon  oath 
is  the  only  evidence  in  favour  of  his  case.  Documentary 
evidence  and  the  concurrent  statement  upon  oath  of  three 
credible  persons  must  outweigh  that  denial. 

On  questions  of  this  kind,  where  deeds  have  been 
deliberately  executed  by  one  who  afterwards  seeks  to 
set  them  aside  on  the  ground  of  surprise  or  mistake^ 
what  the  Court  must  look  to  is,  whether  there  is  evidence 
that  there  was  sufficient  knowledge  of  the  nature,  con- 
tents^ and  effect  of  the  instrument  conveyed  to  the  mind 
of  the  person  who  seeks  to  be  relieved.  For  the  purpose 
of  conmiunicating  this  knowledge,  it  is  generally  enough 
to  show  that  the  instrument  itself  was  read  so  as  to  be 
understood.  The  absurd  and  highly  improper  verbosity 
and  prolixity  of  many  modem  deeds  and  wills  make  the 
mere  reading  or  hearing  them  read,  so  as  perfectly  to 
understand  their  effect,  a  task  not  only  irksome  but  very 
difficult,  even  to  men  who  have  much  acuteness  and 
facility  of  apprehension.  In  any  case,  therefore,  but 
particularly  in  the  case  of  a  young  man,  who,  soon  after 
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he  comes  of  age,  is  about  to  execute  deeds  materially 
aiFecting  his  rights,  it  is  the  duty  of  professional  men  to 
be  careful  that  everything  of  importance  is  fully  ex- 
plained, and  a  proper  opportunity  given  tp  i^^^^^^^^^^ 
the  nature  an4  eifect  of  the  instrument. 

It  is  proved  by  the  evidence  iu  this  ^is^  th%t,  b^^  by 
\^Qrd  of  mouth  and  by  reading  the  cpi^t^t^  of  ^  ^^ 
and  clear  epitome  of  the  instrup^i^nt^  t)^e  plfdiitiff  ^ 
l^rought  to  his  mind  a  knpwledge  of  the  fact  ihf^t  \inder 
t;he  resettlement  he  was  to  take  only  an  estate  fqr  Ufi^ 

Upon  a  careful  re-perusal  pf  the  evidenpe,  ^h^  sl^oyrs 
the  degree  of  explanation  and  infoxmation  afforcl^d  tP  the 
plaintiff  at  the  interviews  of  Decen^ber  and  J[&i^HfHrj>  tb*^ 
fiyidence  seems  to  me  much  more  satisf^t^ory  t^an  it  did 
%t  the  hearing.  Perhaps  the  attention  of  the  pll^ptiff 
"was  more  engrossed  by  the  question  as  to  the  ^mouut  to 
^hich  the  power  of  borrowing  should  be  limited.  If  by 
1^^  degree  of  carelessness  on  that  point  he  omitted  to  fix 
lus  attentipn  on  the  explanation,  or  on  the  wprda  lyhicli 
limited  the  estate  to  himself,  there  seems  to  h^ve  bee^  no 
iu^ication  at  the  time  of  any  such  inatteutipipj  pr  of  any 
yr^nt  pf  apprehension  on  that  point.  IjVTiat  tl^e  di^^y  of 
\\ifi,  solicitor  requires,  and  what  the  Court  lias  to  look  to, 
i§,  that  the^re  was  a  suflScient  degree  of  care  in  commiini- 
pfiting  tq  the  plaintiff's  mind  the  contents  and  effept  pf 
the  depd,  before  he  executed  it. 

T^ie  solemn  and  deliberate  ^ecution  of  a  deed  ^9  not 
tp  be  avoided  pi^  slight  groundg,  where  the  ey^^^nce 
^ows  that  due  care  has  been  taken.  I^  woi4d  he  ^Wy 
dangerous  thj^^^  a  person  who,  before  e^ecuting^  l^  baJ 
properly  and  qM^eft^lly  comrpupic^t^^  to  him  the  real 
purport  ^nd  effect  pf  a  dee^  Mfhicl^  he  ^^lihe^^t^ly 
^ecutes,  should  be  allowed  tp  set  aside  and  au^u)  his 
owi)  apt  apd  de^d,  mereiy  on  l^s  p\!^n  statement  th^t  he 
4id  ^ot  i^^^^erstand  what  was  su^pipi^tly  pxplai^ed. 
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But  even  if  the  evidence  of  his  knowledge  that  his 
estate  tail  under  the  old  settlement  was  to  be  cut  down 
to  a  life  estate  were  less  clear  than  it  is,  there  is  another 
view  of  the  case,  on  a  fact  admitted  by  the  plaintiff,  which 
would  make  it  impossible  to  disturb  this  settlement.     It 
is  a4nutte4  by  the  pliuntiff  that  a  part  of  the  arrangement 
which  he  understood  and  agreed  to  was  to  resettle  the 
estates  sp  as  to  restrict  himself  and  his  father  from  bur- 
dening tb^m  to  a  greater  extent  than  that  which  is  fixed 
\kj  the  deed.     For  the  purpose  of  imposing  this  restriction, 
the  alteiration  of  his  estate  tail  to  an  estate  for  life  is  only 
a  pix>per  part  of  the  arrangement     Therefore,  if  the 
Umiti^tion  of  the  life  estate  in  the  resettlement,  which  it 
is  the  olyect  of  this  suit  to  annul,  is  involved  in  the 
restriction  as  to  burdening  the  estate,  which  the  plaintiff 
l^dmits  he  agreed  to,  there  can  be  no  ground  for  the 
celifsf  prayed  by  this  bill. 

4-s  the  case  of  the  plaintiff^  therefore,  wholly  fails,  the 
bill  must  be  dismissed  with  costs. 
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making  her 
and  others  be- 
lieve that  he 
sustained  a 
supernatural 
character — 
Held,  invaUd. 

No  person 
who  stands  in 
a  relation  of 
special  confi- 
dence to  ano- 
the;*,  so  as  to 
acquire  ha- 
bitual influ- 
ence over  his 
mind, can 
accept  any 
gift  or  benefit 
from  the  person 
who  is  under 
the  dominion 
of  that  influ- 
ence, unless 
a  sufficient 
protection  has 
been  inter- 
posed against 
tiie  exoKise 
of  such  in- 
fluence. 


NOTTIDGE  V.  PKINCE. 

1  HIS  bill  was  filed  by  Kalph  Clarke  Nottidge  of  New- 
ton  Stowmarket,  in  the  county  of  SuiTolk,  as  admimstra- 
tor  of  his  sister  Louisa  Jane  Nottidge,  agidnst  Henry 
James  Prince,  the  principal  of  the  Agapemone,  near 
Bridgewater,  in  order  to  obtain  the  transfer  firom  the 
defendant  to  the  plaintiff  of  two  sums  of  Three  per  Cent 
Consolidated  Annuities,  amounting  together  to  the  sum 
of  5728/.  7^.  7(/.,  which  had  been  transferred  by  the  said 
Louisa  Jane  Nottidge  to  the  defendant,  and  the  dividends 
thereon  since  August,  1845. 

In  December,  1845,  Louisa  Jane  Nottidge,  whose  fortune 
was  now  in  question,  was  induced  to  leave  her  mother's 
house,  and  went  to  reside  at  Charlwich,  in  a  cottage  occu- 
pied by  Prince's  wife,  and  her  mother  having  received 
information  of  where  she  was  residing  and  with  whom, 
requested  her  son,  the  brother  of  the  lady,  and  her  son-in- 
law,  Mr.  Bipley,  to  endeavour  to  rescue  her  daughter 
firom  the  hands  of  the  defendant  and  his  associates.  Mr. 
Nottidge  and  Mr.  Ripley  accordingly  proceeded  with  a 
police-officer  and  carried  off  the  lady,  and  removed  her 
to  Mr.  Ripley's  house  in  Wobum  Place,  where  every 
effort  was  made  to  persuade  her  of  the  folly  and  impro- 
priety of  the  course  she  had  been  pursuing,  but  in  vain; 
she  persisted  in  declaring  that  Prince  was  the  Almighty 
in  the  form  of  a  man,  and  had  the  power  of  conferring 
immortality,  and  that  she  could  not  leave  him.  At  length, 
under  medical  advice,  she  was  placed  in  an  asylum  kept 
by  a  Mr.  Stillwell,  at  Hillington,  Middlesex.  In  order 
to  make  her  confinement  there  as  little  irksome  as  possible, 
the  proprietor  of  the  establishment,  Mr.  Stillwell,  used 
to  allow  her  to  go  about  unattended,  on  a  solemn  promise 
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that  she  would  not  attempt  clandestinely  iO  (SsdApc  from 

the   establishment.      Notwithstanding  this  engagement, 

in  January,  1848,  she  disappeared  for  two  days,  and  a 

^atch  having  been  placed  at  the  station  of  the  Great 

"Western  Kailway,  she  was  intercepted  there  in  the  company 

of  Cobbe,  a  member  of  the  Agapemone,  and,  after  some 

xesistance  on  his  part,  restored  to  the  asylum.     A  series 

of  applications  to  the  Lunacy  Commissioners  was  then 

commenced,  and  the  matter  was  investigated,  when  the 

commissioners  made  the  following  report.   Dr.   Turner 

dissenting,  and  ordered  her  to  be  released  from  confine- 

onent^  and  placed  the  following  reasons  on  the  minutes : — 

**  Reasons — The  board  having  received  and  read  the 

^two  special  reports  made  to  them  by  the  conunissioners 

^^ho  visited  Miss  Nottidge,  under  the  76th  section  of  the 

^atute,  and  considering, 

^'  First,  that  Miss  Nottidge  has  now  been  confined  as  a 
^lunatic  patient  at  Moorcrofb  House  for  upwards  of  seven- 
"^een  months. 

'^  Secondly,  that  no  material  improvement  has  taken 
^lace  in  her  mental  condition,  and  that  the  extraordinary 
^Biid  irrational  notions  on  the  subject  of  religion,  which 
nthe  conmiissioners  regard  as  delusions  irreconcilable  in 
^er  case  with  soundness  of  mind,  remain  unabated. 

^'  Thirdly,  that,  excepting  these  delusions.  Miss 
l^ottidge  has  not  exhibited,  so  far  as  Dr.  Stillwell  or  the 
^^isiting  commissioners  can  discover,  any  indications  of 
^^nental  insanity,  and  has  not  shown  any  incompetency  to 
:^naiiage  her  property,  or  any  tendency  to  maniacal  excite- 
^^oaent  or  violence,  while  her  general  behaviour,  conversa- 
^on^  and  manners  have,  in  all  other  respects,  been  calm 
^uid  rational. 

"  Fourthly,  that  the  delusions  of  Miss  Nottidge  are 

^aiot  likely,  in  the  judgment  of  the  visiting  commissioners, 

^who  are  confirmed  in  their  conclusion  by  the  opinion  of 

^IDr.  Stillwell,  to  be  removed  or  diminished  by  further 
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treatment  in  a  lunatic  asylum,  and  do  not  appear  to  be 
of  such  a  nature  as  to  render  her  dangerous  to  herself  or 
others,  or  incapable  of  taking  care  of  herself  and  her 
a^Ssurs. 

^^  Lastly,  that  the  bodily  health  of  l^iss  Nottidge  \^ 
been  latterly  giving  W£^y,  and,  as  theye  is  inuch  reason  to 
apprehend,  might  he  seriously  injure^  by  the  prolongation 
of  her  confinement." 

Inapiediately  J^r  her  discharge  on  ^he  17^  of  ]^ay 
^pm  confinement,  she  was  met  by  Thonias,  ano|^er 
paemj^er  of  t^ie  fociety,  wit^i  whcup  she  prqoe^e^  fo 
Pjrjijcp's  l^rpkpi:  jn  London,  in  order  to  transfer  the  ^tock 
ipto  prii^ce's  ua];ne.     Bpipg  unaV,^^,  howeyer,  \o  give  the 

P^rtipH^ftfS  9f  t^?  ?tP^fe  W!^^^  ¥8f?  ^^flW?^>  1^?  tpansfer 
-WfiB  pot  ma^e  ou  t|iat  ocsp^on,  \}ft  o^  ^p  SQtJi  of  Jftne, 
she  transferred  the  whole  of  th^  s^oc^  ^^r^^iiig  i^  Jier 
pa^e,  afl4  Vl}jc|^  forffi?4  fe®?  "IfVph  ^^^W^^  \^^  pence's 


Shortly  after  her  release  she  brought  two  cjc^piis.  Que 
gainst  ^er  brotliei:,  ]^r.  ^.  p.  J[ pttj^g^,  for  ^e  ifljpfison- 
pient,  and  the  pthey  ^^i^*^^  M^*  -^^P^^J*  V^  T^^TfiF  ^^ 
sum  of  271^  which  he  h^d  ^eductec^,  frpm  monies  b^lo])g- 
ing  to  her  in  his  hands,  for  t^ie  expenses  in  ^e  Jjsylum ; 
she  recovered  in  the  latter  action  tjie  amoun^  ^aixn^d  jpd 
costs,  and  in  ^^e  former  a  verc^ict  for  50Z.  damages,  qhiefly 
as  the  plaintiff  alleged,  in  ponsequeince  of  ^^loi^as 
preventing  his  wife,  who  was  Miss  Nottidge's  sister,  giving 
evidence,  by  addressing  to  her  the  following  letter : — 

"  The  4.gapemone,  Noy.  2,  1848. 
"  Agnes, — Whilst  I  thought  you  fpUo\v:ed  your  p- 
happy  course  quietly,  I  did  not  feel  dispose^  to  ii^teijjifire 
with  you ;  but  since  it  has  come  to  my  kQpwl^^dg^  that 
you  have  spoken  wickedly  of  Grog's  ^loly  t^ut^^,  ijnd 
declared  gross  and  scandalous  lies  of  tt^o^s^,  ^  fll9^  to^pijr? 
love^  and  esteem,   \  am  resolved  tp  adop^  ^  ^^er^ot 
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course  towarda  you.     How  ^retx>)ied  in  jour  Ooi^4ll4pt^  I        ^98R- 

Given  up  to  your  own  wicked  heart,  you  iove  w^d  ma^^     |f9;f:ri|)c^B 

a  lie,  and  drink  in  as  sweet  food  for  your  malice  tb^  ?U^t      Brmcb, 

and  moat  disgusting  scandal.     Sh^pe  pu  you  I  it  ia  out 

of  the  abundance  of  your  own  c^p^fd  befuii  t^t*  J{W 

mouth    apeaketh.      0)i>    AgUQal   wh^j;  b^ye  iQu  ^pat! 

However,  I  wi:it«  merely  to  i^rfp^^n  ypu  pf  my  4^t§^ 

mipation  cpncerniug  ypu.     ftod  is,  J  k^ow  IJiffl,  4§flB? 

pure,  holy,  gentle  Ipye;  J  aw  J^\h  aRlJ  Sfi  is  ^rdn^;  yp}! 

are  mine,  and  I  aip  resolved  tp  HPfi  tbe  i^i^^bpri^y  CrWl 

has  given  me  to  put  a  stop  to  your  lying  alan^^rs;  {^ld 

for  this  purpose  I  pan  and  will  QPrnpeJ  ypu  to  liye  w^^^^^ 

and  hqw  I  please,  and  sulupct  tp  my  ^iU  §n4  ^Utbo^tj. 

Through  God's  pure  love  to  me  I  b§yq  bitb^rto  yi§|<)f^ 

to  you  the  greatest  indulgenpe,  and  yPU  bfty§  ftbliafi^  the 

liberty  and  independence  I  trusted  yPU  witbj  a§  jm  b*T^ 

abused  your  ptber  blessings.     I  have,  tberefor§,  f^l%  tb^ 

necessity  pf  making  ypu  ^w^e  %\^\  I  pan  w4  wiU  fe^* 

your  life,  and  this  J  will  cause  ypu  to  know  by  my  ^tipn9> 

and  not  only  by  words.      Shpuld  yo^  writ^  ag^l^j  ft? 

speak  so  knowingly  contrary  tp  my  wishpa  and  fp  tbg 

truth,   I  will  immediately  req^ove  yowi;  reaidpnqg,  ^n^ 

take  the  child  under  my  own  eye,  wd  superintend  tfefl 

expenditure  of  the  money  for  God'§  glp?y.      I  ^o  i^\ 

know  that,  under  any  pircum8t^i^ce§,  J  8b%U  Ipolj^  pyp? 

your  gross  and  selfish  abuse  pf  my  fpi^bfiWWcg  |ft¥^? 

you.     Concerning  the  phild,  le^n  tfeat  I  wiW  4p  witb  \\ 

as  God  shall  guide  me — God  who  is  Ipy^,  bply*  WA^ftfilpd 

love,  but  who  could  wither  the  pri^e  ftn4  w49R§94fm9ft  9f 

your  heart  in  one  moment-     As  to  my  iWft€|<^atg  Qflfl^uftt 

towards  you  personally,  it  wiU  depend  on  youraglf,  %:  be 

aire  I  will  do  what  J  may  deem  goo4  ^fte?  tbis  ^Wftiflg 

vithout  giving  you  any  further  notice.     ^]^^\  tv^JflWd 

conceptiqn  by  the  knowledge  of  God,  in  ^i^  pn^fe  ]*Ply, 

and  unchanging  truth,  I  abide 

^^B«PTPE«  ?HftMA«.^ 
89 
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Miss  L.  J.  Nottidge  remained  an  inmate  of  the  Agape- 
mone  until  the  21st  of  August,  1858,  when  she  died 
intestate. 

For  the  purpose  of  proving  that  Miss  L.  J.  Nottidge 
was  under  the  spiritual  dominion  of  the  defendant,  evi- 
dence was  adduced  to  show  that,  on  one  occasion.  Prince 
obtained  50Z.  from  Miss  Nottidge,  simply  by  writing  a 
letter  in  these  words : — "  The  Lord  hath  need  of  50i,  to 
be  used  for  a  special  purpose  unto  his  glory.  The  Spirit 
woidd  have  this  made  known  unto  you.  Amen."  Evi- 
dence was  also  given  of  the  authority  exercised  by  the 
defendant  Prince  over  the  members  of  the  Agapemone, 
and  of  the  habits  of  its  inmates.  The  following  is  an 
epitome  of  the  evidence : — 

The  defendant  Prince  was,  in  1842,  a  clergyman  of  the 
Church  of  England,  and  curate  to  Mr.  Starkey,  who  was 
the  rector  of  Charlwich,  near  Bridgewater.  Prince  had 
been  educated  at  Lampeter  College,  and  had  been  regularly 
ordained ;  but,  in  consequence  of  certain  irregularities  of 
conduct  the  bishop  of  the  diocese  revoked  his  licence ;  and 
he  then  removed  to  Stoke,  near  Clare,  Suffolk,  which  was  in 
the  vicinity  of  Mr.  Nottidge's  residence.  Starkey  also  re- 
signed his  living  and  joined  Prince  at  Stoke,  and,  his  first 
wife  being  dead,  Prince  married  a  sister  of  Starkey. 
Prince  subsequently  removed  to  Brighton,  where  Mr. 
Nottidge,  besides  sons,  had  several  daughters,  of  whom 
four,  who  were  unmarried,  attended  the  ministry  of 
Prince  and  professed  to  be  greatly  blessed  by  it,  and 
were  so  far  under  his  influence  that  they  followed  hun  to 
Brighton.  Their  father  died  in  May,  1844,  and  these 
ladies  then  returned  to  their  mother  at  Rose  Hill,  and 
remained  there  for  some  time.  They  were  entitied  in 
their  own  right  to  fortunes  of  about  6000Z.  each,  and  from 
the  time  that  this  fact  was  known  to  Prince,  the  plaintifffl  ' 
case  was  that  Prince  tried  to  get  possession  of  their  for- 
tunes ;  in  fact,  succeeded,  either  by  himself  or  by  his 
followers,  in  getting  possession  of  the  whole  fortunes  of 
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four  of  these  ladies.  The  leading  principle  incidcated^ 
as  the  bill  alleged^  was  thus  described  by  Mrs.  Thomas^  in 
the  fourth  paragraph  of  her  affidavit^  "  to  disobey  any 
direction  of  our  parents^  and  to  obey  Prince." 

In  the  summer  of  1845  three  of  these  ladies,  Agnes, 
Clara,  and  Harriet  Nottidge,  left  their  mother's  house,  at 
Brighton,  on  Monday,  to  attend  the  opening  of  Prince's 
chapel  at  Charlwich,  promising  to  return  on  the  14th  of 
June,  which  was  the  following  Saturday.     They  stayed 
at  Taunton,  and  the  sisters  stopped  at  one  hotel,  and 
Prince,  Price,  and  Starkey  at  another ;  but  they  all  took 
their  meals  at  the  hotel  where  the  Misses  Nottidge  were 
staying,  and  the  ladies  paid  the  bill.     On  the  morning  of 
the  10th  of  June,  Prince  and  Starkey  were  sitting  in  the 
room  of  the  hotel,  when  Starkey,  speaking  by  the  direc- 
tion of  Prince,  informed  Harriet  Nottidge  that  she  would 
give  great  glory  to  God  by  marrying  Lewis  Price,  and 
after  some  exhortation  they  got  her  to  consent  to  the 
marriage.     Inmiediately  on  this  consent  being  obtained. 
Price  informed  Agnes  Nottidge  that  Prince  wished  to 
speak  with  her,  and  on  her  entering  the  room  she  found 
Prince  and  Starkey  there,  of  whom  the  latter  said  to  her, 
^God  is  about  to  confer  a  special  blessing  upon  you; 
but  you  must  promise  to  act  according  to  the  will  of 
Grod."     Agnes  was  unwilling  to  give  any  promise  without 
being  first  informed  of  what  was  required  of  her,  but  at 
length  consented,  when  she  said  she  would  marry  Thomas. 
She  then  expressed  a  wish  to  have  her  property  settled 
m  herself  and  her  children,  when  Prince  said,  "  There 
8  no  need  of  that,  you  will  have  no  family ;  it  will  be 
lurely  spiritual,  to  carry  out  the  purposes  of  God."     Miss 
ignes  Nottidge  then  withdrew.     On  the  same  day  Prince 
lined  with  the  ladies,  in  company  with  Price  and  Thomas, 
knd  during  dinner  informed  the  brides  that  it  was  the 
rill  of  God  their  marriage  should  be  solemnized  at  Swan- 
ea,  and  proposed  they  should  all  proceed  thither  at  once 
or  that  purpose.     The  ladies  objected,  on  the  ground 
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ikat  \i  ^BUia  m^e  ferfedt  Sbrrb^  to  their  Inijtliei-  If  Mj 
wdre  te  fee  inatrled  withoUt  titSt  i-feturiiiii^  to  tee  kefc 

t^riiice,  howevel-,  told  tlietli  that  they  tiitlst  hot  ftllij^lf 
any  such  feelings  to  SlVeri  thfeili  froiii  thfe  path  inaf-kfed 
bill  for  tU^m  by  fGrbfl,  ind  thit  if  .they  read  the  Book  of 
joiikh  tkey  ^otild  seb  the  iiftfeci  of  dcting  contrai^  t<i 
(jrdd's  coidniahds.  tt^o  dRjrs  afUfr  HdrHfet  and  l^eS 
had  (5bh  seiited  to  id&rrf  frice  dhd  Thoitias,  Prince  indiib^ 
Clara  td  consent  tb  ihkrty  WilUam  Cobbe,  driottei-  distlJjU 
On  the  ^ik  bf  Jiily,  1848,  thb  thtee  Sisters  were  mirrifffl 
lii  the  pai-ifik  (ilitirdH  H^  SMtkek,  dttired  ih  defep  blick. 

thdWas  had  li^tm  td  ^bV  Agnes  tb  have  her  prd- 
jperij  Settifed  bn  hfer  oil  the  2lBi6f  Jiitie,  1845,  butbfefbr^ 
tbe  iiiariidgd  he  wrbtfe  ad  fbllbtrs  i— 

"  Windsor  Teirdce,  Brighton,  June  21,  1845. 

"  Mf  ^eij  ddar  Aglie§, — It  gkre  tie  pleasure  by  k 
l^l;iei*  frbtil  de^  BrdtUbr  Cobbb  to  Ib^rii  that  he  had  sM 
ybil  df  S&£e\f  by  the  itiall  bil  THtlrsdky  Mbtiling.  B^  tiiK 
iiinfe  j^bU  arfe  feitHef  tirfth  thfe  bfelof  ed  Brother  WUUfiffi; 
di-  felfife  «^lih  thb  dedr  Sldtel-  Mabd.  1  kxlbti-  itdlr  ItitB 
ill  .tests,  fthd  that  thfey  T^ill  do  etfef^tWii^  id  rehder  ;folir 
Sdjddrii  ill  Swdiisfed  gobd  foi-  you;  btit  I  kllbw  sdihetiiiiig 
itibrfi;  I  ftiioTi^  the  bbtiMdsS  Ibve  bf  JTfe^us;  He  iHllBe 
With  ybu;  for  His  feyfe  is  on  yoil,  arid  ^hatevef  is  gbod 
that  li^  ^ill  beSto#i  Whether  it  be  joy  or  sorroW,  em 
6i  tri^,  cdiafbrt  or  AiAttiif ;  ill  thiiigs  are  yoilrs,  M 
f6\i  toe  blitlfet's,  iM  Christ's  irf  Odd's.  Let  not  your 
h^itH  be  ti'btibled  uridfei  ybiir  present  circuniStilticesi 
lieitlifei^'  lei  it  W  ^siA  dt  ^hat  frifeiids  or  foes  iMf  sUg- 
g^st  AMh  k  the  S^firlt  knd  v^m  bf  God;  thfeil  #111 
ybttf  |tefeS  be  lifcef  S,  rivei^,  wide  knA  overflowings  HA 
ybttf  Sdtil  4iil  M  swefetly  hdhUH  Slorig  the  Stf eaiti  df  Mi 
liiitil  It  reafcK  ttb  bcfeail  of  eiei^M  Ibvfe  ahd  r^st.  Whai  I 
8aj^{i£fe);^bti,  1  fey  ilso  tiiitb  ybtir  sisters  H^friet  inS  CIM 
A^^^  thto  of  idy  lovei  arid  let  them  trtist  thems^v^ 


to  be  ckfi-iea  tly  faith  in  the  arms  of  J8M  t^MtfeerfiOe^S^ 
He  will — not  whithersoever  they  v^ill — and  they  and  ydtt 
will  find  He  will  do  you  good  at  your  lattei*  end.  Mf 
beloved  Agnes,  1  must  Write  to  you  just  what  the  Spiflt 
leads  me  to  do.  This  1  do  with  the  inore  confidence, 
because  I  believe  you  have  an  ear  to  hear  what  the  Lord 
may  say  unto  you  through  him  that  loveth  you.  Tou 
mentioned  your  desire  to  have  a  settlement  of  your 
property  upon  yourself.  This  I  assured  you  would  be 
irery  agreeable  to  my  feelings,  and  is  so  still ;  but  last 
evening,  waiting  on  God,  this  matter  quite  unexpectedly 
was  brought  before  me.  I  had  entirely  put  it  away  from 
my  thoughts,  leaving  it  to  take  its  course  as  you  might 
be  led  to  act,  but  God  will  not  have  it  s6.  He  shows  mk 
that  the  principle  is  entirely  contrary  to  God's  word,  and 
altogether  at  variance  with  that  confidence  which  is  to 
exist  between  us,  who  are  one  spirit.  This  desire  on 
your  part  must  be  abandoned.  Give  it  up  to  God,  arid 
show  that  you  can  trust  His  faithfulness,  and  I  can  asSuf-e 
you  if  you  repose  in  Him  you  will  not  be  disappointed.  I 
know  God,  and  I  know  that  none  who  trust  in  Him  shall 
ever,  can  ever  be  confounded.  He  that  hath  an  ear  to 
hear  let  him  hear.  As  regards  the  promise  you  made  your 
parents,  I  would  merely  say  that  any  promise  made  when 
you  were  unconverted,  and  which  was  not  in  accordance 
with  the  Word  of  God,  you  are  not  bound  to,  neither 
would  it  be  right  in  you  to  adhere  to.  1  must  bid  you 
£Etrewell,  and  believe  me  to  abide^  in  much  love, 

"  Tours  affectionately  in  the  everlasting  covenant, 

"  Brother  Thomas." 

After  his  marriage  with  Agnes,  "thomas,  notwithstand- 
ing Prince  had  required  him  to  att^iid  him,  went  for  k 
short  time  with  his  wife  to  her  mothef''s  house,  at  Llanidlo, 
in  Wales ;  but  Prince  sent  to  Thoihas  the  following  mes- 
sage : — "  Brother  Thomas,  I  comiriiirid  yoii  to  arise  and 
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come  to  Weymouth.  Amen  I "  His  wife,  however,  dis- 
suaded him  from  going,  and  having  heard  that  Prince  was  in 
correspondence  with  her  sister  Louisa  Jane,  whose  pro- 
perty was  now  the  subject  of  the  suit,  to  induce  her  to 
reside  also  at  Weymouth,  was  in  the  act  of  writing  a  letter 
to  Louisa  to  dissuade  her  from  coming,  when  one  of  the 
brethren  staying  in  the  house  looked  over  her  shoulder,  read 
what  she  had  written,  and,  snatching  it  away,  took  it  to 
Prince,  and  that  evening,  when  she  was  proceeding  to  the 
bedroom  usually  occupied  by  her  and  her  husband,  the 
latter  forbade  her  to  enter,  adding,  "  In  writing  that  letter 
you  have  deeply  sinned  against  God's  Holy  Spirit.  I  there- 
fore care  nothing  about  you,  nor  what  becomes  of  you. 
The  room  adjoining  this  is  empty ;  you  can  go  there  if 
you  please,  so  that  you  be  not  near  me ; "  and  for  some 
time  Thomas  left  his  wife  to  occupy  a  different  room.  A 
system  of  terrorism  was  used,  and  Agnes  was  told  that  if 
she  dared  resist  Prince's  authority,  "  God  would  crush 
her  out  of  the  way."  In  the  latter  part  of  the  year  1845, 
Prince  gave  out  that  prayer,  public  or  private,  was  unne- 
cessary, for  that  the  day  of  grace  was  closed,  and  the  day 
of  judgment  had  commenced.  A  part  of  the  same  impos- 
ture was  that  Prince's  spirit  was  extinct,  but  his  body 
was  inhabited  by  the  Holy  Spirit.  In  February,  1846, 
Thomas  left  Weymouth,  and  followed  Prince  to  Bridge- 
water,  and  on  liis  admitting  to  Prince  that  his  wife  was 
in  the  family  way.  Prince  immediately  became  very  angrj' 
and  insisted  on  Thomas  leaving  his  wife,  and  in  conformity 
with  such  command  steps  were  taken  to  remove  her,  and 
she  with  her  box  were  put  outside  the  door  with  permis- 
sion to  go  where  she  pleased  except  to  her  mother.  In 
these  circumstances  she  went  to  Thomas's  mother  in 
Carmarthenshire,  where  she  was  received  with  grc:i' 
kindness,  and  was  there  confined  of  a  son.  Thomas  was 
informed  that  she  was  dangerously  ill,  and  was  also  asked 
what  should  be  the  name  of  the  child.     He  had  made  no 


CASES  IN  CHANCERY. 


255 


reply,  and  had  never  since  returned  to  his  wife.  Prince 
asked  her,  "  Can  your  heart  submit  to  God's  right  to 
dispose  of  you  and  the  child  you  have  called  yours  ?  "  To 
which  she  replied  she  could  never  acknowledge  a  man  to 
be  God,  and  would  not  give  up  the  care  of  the  child. 
On  this  Thomas  wrote  a  letter,  renouncing  her  for  ever. 
Prince  intimated  that  her  pregnancy  was  the  consequence 
of  her  disobedience,  and  that  she  must  suffer  for  it,  and 
told  her  she  was  most  mercifully  dealt  with  that  she  had 
not  been  "  hurled  into  hell."  Thomas  wrote  to  her  telling 
her  that  he  would  have  nothing  more  to  do  with  her,  but 
that  her  fortune  was  at  her  disposal,  and  sent  her  a  paper 
authorising  her  to  receive  the  dividends;  but  on  her 
having  the  authority  put  in  a  proper  form  and  sent  to 
him  for  execution,  the  letter  and  its  contents  were  re- 
turned to  her  in  pieces,  and  Thomas  had  ever  since 
retained  possession  of  her  fortune  and  the  dividends, 
except  a  few  small  sums,  which  he  sent  her  occasionally. 

In  February,  1846,  in  consequence  of  her  pregnancy, 
Thomas,  who  was  at  the  time  staying  with  Prince,  ad- 
dressed to  his  wife  the  following  letter : — 
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•'  My  best  beloved, — I  herewith  enclose  you  a  small 
portion  ;  eat,  drink,  yea  drink  abundantly ;  and  let  your 
soul  delight  in  fatness;  let  the  will  of  God  be  your  home 
and  resting  place.  Out  of  His  will  there  can  be  no  hap- 
piness :  but  in  His  will  there  is  life,  and  joy,  and  peace. 
The  servant  of  the  Lord  told  me  that  you  would  not  be 
in  your  present  state  unless  you  had  rebelled  months  ago, 
and  thus  you  will  suffer  for  it  in  not  being  able  to  go 
about  the  same  as  you  otherwise  would;  but  when  I 
see  you  I  will  tell  you  all  about  it." 

In  1850,  Thomas  attempted  to  take  possession  of  the 
child,  but  was  prevented,  and  this  attempt  afterwards  led  to 
proceedings  being  instituted  in  this  Court  for  the  purpose 
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of  firotectiiig  the  infant.  Vice-Chiiiiccllof  E^iiight  Briice,* 
before  whoni  the  motion  was  made,  granted  an  injnnctionj 
and  appointed  Mrs.  Thomas  and  her  mother  guardmns  of 
the  infant.     See  Thomas  v.  RoherU^a). 

Evidence  was  adduced  to  show  that  the  defendant  and 
his  disciples  paid  no  observance  to  the  Sabbath;  that 
there  was  no  prayer,  and  no  private  or  public  worship, 
except  hymns  of  praise.  Prayer  was  held  to  be  useless, 
as  the  day  of  grace  was  considered  closed,  and  the  day  of 
judgment  had  arrived. 

The  following  extract  from  the  answer  of  Prince  was 
used  as  evidence  of  the  religious  opinions  of  the  society 
to  which  he  belonged : — 

"  The  object  of  all  God's  dealings  with  man,  even  froih 
the  be^nniiig,  has  been  the  development  of  His  name  to 
make  Hihiself  known.  This  is  His  glory.  ThewayinwhicH 
God  in  His  wisdom,  to  niake  Himself  gradually  indre  ahfl 
more  kiloVn  to  irian,  is  well  as  io  develope  His  opening 
counsel  and  purpose  concerning  him,  has  been  by  raising 
up  from  time  to  time  from  among  men  certain  individuals 
prepared  and  appointed  by  Him,  and  for  the  special  end 
He  has  had  in  view.  These  have  been  His  witnesses,  inas- 
much as  they  have  borne  witness  or  testified  to  the  true 
character,  the  name  of  God,  or  to  the  particular  mind 
or  purpose  of  God,  which  they  are  appointed  to  develope. 
Moreover,  they  have  been  living  witnesses,  that  is  what 
they  lived,  not  merely  what  they  said,  made  mani- 
fest the  character  or  mind  of  God.  It  is  plain  from  the 
Scripture  history  of  God's  dealings  with  mankind,  that 
He  has  from  time  to  time  entered  anew  into  covenant 
with  man,  and  that  on  siich  occasions  He  has  had  one 
way  of  levelling,  developing,  and  carrying  on  His  counsel^ 
and  that  that  has  been  to  select  and  appoint  one  man 
as  His  witness  thereto.     The  first  time  God  entered  into 
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cdveniiht  witli  than  was  at  the  creation  of  mankind.  Then 
Ad^  t^as  His  witness.  The  second  time  when  God  is  re- 
corded to  Have  ehterfed  iiito  covenant  with  man  was  after  the 
destrtictioii  of  nlankind  by  the  Deluge.  Theii  Noah  was 
His  witness.  The  third  time  when  God  is  recorded 
to  have  entered  into  covenant  with  man  was  at  the 
dispersion  of  Inankind  at  the  Tower  of  Babel,  when  He 
left  them  to  their  idolatry.  Then  Abraham  was  His 
witness.  The  fourth  time  was  at  the  time  of  the  re- 
deinptidh  of  iHankitid  by  the  Gospel.  Then  Jesus  Christ 
was  His  witness.  God  in  Jesus  Christ  has  again  en- 
ter^ Into  covenant  with  man  at  the  resurrection  of 
ihahkind.  This  is  the  first  resurrection,  and  now  I  am 
His  witiiess.  This  one  man,  myself,  has  Jesus  Christ 
selected  and  appointed  His  witness  to  His  counsel  and 
ptiiTpose  to  conclude  the  day  of  grace  and  to  introduce 
the  day  of  judgment,  and  to  close  the  dispensation  of 
the  Spirit  and  the  Gospel  and  to  enter  into  covenant 
with  flesh.  The  law  closed  as  soon  as  one  was  found 
I)erfect  therein,  the  Lord  Jesus  Christ;  and  in  like 
manner  the  dispensation  under  which  the  spiritual  seed 
of  Jesus  Christ  lived,  that  is  the  Gospel,  closed  so  soon 
as  one  was  found  perfect  therein.  Brother  Prince.  As 
it  has  been  God's  way  in  the  history  of  mankind  to  issue 
a  new  dispensation  by  means  of  him  as  His  witness,  in 
whom  He  had  made  perfect  the  former  one,  so  now  He 
has  introduced  to-day  a  dispensation  of  judgment,  and 
the  first  resurrection  through  Brother  Prince  as  His 
witness.  In  whom  He  had  by  His  Spirit  ^filled  the  dis- 
pensation of  the  Gospel  and  closed  it." 

The  defendant,  by  his  answer,  denied  that  he  was  the 
fcnmdeir,  but  alleged  that  Cobbe  and  Thomas  were  the 
founders  of  the  institution  called  the  Agapemone,  and 
that  its  members  profess  to  hold  the  doctrines  of  the 
Church  of  England,  with  other  religious  opinions. 

He  admitted  that  oth^f  persons  besides  Miss  Nottidge 
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had  given  him  large  sums  of  money.     Starkey  said  he 
had  given  Prince   1000/.,  and  his  wife  had  given  him 
annually  80/.     Mr.  and  Mrs.  Price  had  given  him  6000i; 
Mr.   and   Mrs.    Cobbe   the   same   amount;    and    about 
10,000/.  had  been  given  by  Mr.  Hotham  Maber  and  his 
four    sisters.       With   regard   to   the   transfer  by   Miss 
Nottidge,  he  said  that  she  had  often  offered  to  give  him 
the  above  amount  of  stock  before  she  was  confined  in  the 
Agapemone,  but  that  he  would  not  accept  it ;  that  she 
made  the  transfer  without  his  knowledge,  and  not  at  his 
request;  and  that  she  was  not  under  any  delusion 'with 
respect  to  him ;  the  gift  was  entirely  voluntary,  as  were 
all  the  other  numerous  gifts   he  had  received.      That 
Miss  Nottidge  did  not  pay  for  her  board  whilst  residing 
in  the  asylum ;  that  persons  who  lived  in  the  Agapemone 
were  not  obliged  to  pay  anything  to  him,  it  was  entirely 
voluntary ;  and  that  there  was  no  difference  made  in  the 
treatment  between  those  who  did  and  those  who  did  not  pay; 
that  he  fed  and  clothed  many  poor  in  the  neighbourhood 
of  the  asylum,  and  gave  in  charity  sums  from  li  to  lOOi ; 
he  claimed  to  be  entitled  to  the  amount  of  stock  trans- 
ferred to  his  name  by  Miss  Nottidge  for  his  own  benefit 

He  then  went  on  to  describe  the  Agapemone,  which 
contained  between  fifty  and  sixty  inhabitants. 

The  establishment  consists  of  a  large  mansion-house, 
having  attached  thereto  extensive  gardens,  conservatories, 
hothouses,  pleasure  grounds,  and  a  farm  of  which  the 
defendant  is  the  proprietor  in  fee  simple,  consisting  of" "" 

about  200  acres  of  land,  occupied  by  a  person  who  culti 

vates    and  manages   the   same   for  the  benefit  of   thc^= 

members  of  the  Agapemone.     The  produce  of  the  gar 

dens,  hothouses,  and  farm  are  applied  to  the   purpose^^ 
of   maintaining   the   table   and  other  occasions  of   th  ^ 
members  of  the  Agapemone,  and  the  residents  in  tWc 
establishment  enjoy  every  kind  of  comfort  which  sucsli 
establishments  can  afford.     In  addition  thereto^  carriages 
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and  horses  are  kept.  There  are  numerous  horses  of 
great  value,  both  for  riding  and  driving,  kept  for  the  use 
of  those  resident  at  the  Agapemone,  and  they  occasionally 
drive  out  in  a  carriage  drawn  by  four  horses. 

Mr.  Malinsy  and  Mr.  Knox  JViffram,  for  the  plaintiff. 

It  was  shown  by  the  evidence  that  Miss  Louisa 
Jane  Nottidge  was  under  the  spiritual  dominion  of  the 
defendant  Prince,  and,  as  the  defendant  himself  admitted, 
believed  his  representations  of  his  divine  influence.  It 
was  quite  clear  that  a  person  so  weak  as  to  be  under  the 
gross  delusions  which  the  defendant  Prince  inculcated 
with  respect  to  his  own  mission,  was  not,  at  least  in  her 
dealings  with  Prince,  competent  to  exercise  a  free  choice. 
It  was  not  necessary,  moreover,  to  establish  the  juris- 
diction of  the  Court,  that  there  should  be  any  fraud  or 
any  deception  practised  by  the  person  possessing  such 
spiritual  dominion  over  the  mind  of  the  party  requiring 
protection.  It  was  enough  to  invalidate  the  gift,  if 
undue  exercise  of  spiritual  dominion  were  proved. 

In  Huguenin  v.  Baseley{a),  where  a  voluntary  settle- 
ment was  made  by  a  widow  upon  a  clergyman  and  his 
family,  it  was  set  aside  as  obtained  by  undue  influence  and 
abused  confidence.  In  that  case.  Lord  Eldon  8aid(i), 
that  he  should  regret  that  any  doubt  could  be  entertained 
about  the  power  of  this  Court  to  take  away  from  third 
persons  the  benefits  which  they  had  derived  from  the 
fraud,  imposition,  or  undue  influence  of  others. 

In  the  case  of  Norton  v.  Relly^c)^  an  annuity  obtained 
from  a  woman,  who  was  under  a  religious  delusion,  was 
set  aside  upon  principles  of  public  policy.  In  that  case. 
Lord  Northington,  speaking  of  intriguing  religious 
teachers,  used  the  following  language : — 

^'  And  though,  even  against  those  unhappy  and  false 
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pastors,  I  would  not  wish  the  spirit  of  persecution  to  go 
forth,  yet  are  not  these  men  to  be  discountenanced  and 
discouraged  whenever  they  properly  come  before  the 
court  of  justice? — men,  who  go  about  in  the  Apostle's 
language  and  creep  into  people's  dwellings,  deluding 
weak  women;  men,  who  go  about  and  difiuse  their  rjints 
and  warm  enthusiastic  notions,  to  the  destruction,  not 
only  of  the  temporal  concerns  of  many  of  the  subjects  of 
this  realm,  but  to  the  endangeripg  their  eterml  wel&r^ 
And  shall  it  be  said  that  this  Court  camiqt  relieve  agaiQst 
the  glaring  impositions  of  these  men?  Th^t  it  c^miot 
relieve  the  weak  and  unwary,  especially  wheu  the  impo- 
sitions are  exercised  on  those  of  the  weaker  sex  ?  It  is 
by  no  means  arguing  agreeably  to  tl;e  practice  and  equity 
of  this  Court  to  insist  upon  it.  This  Court  is  the 
guardian  and  protector  of  the  weak  and  helpless  of  every 
denomination,  and  the  punisher  of  fraud  and  imposition 
in  every  degree.  Yes,  this  Court  can  extend  its  hands 
of  protection;  it  has  a  conscience  to  relieve,  and  the 
constitution  itself  would  be  in  danger  if  it  did  nqt.** 

Every  word  of  that  judgnient  was  applicable  to  this 
case.  There  >vas  here  the  spiritual  asce^d^^py  which 
existed  in  that  case  and  in  Huguenin  v.  Baseley,  and  fdso 
the  credulity  of  the  dupe.  Was  it  wonderful  that,  if  this 
lady  believed  that  the  defendant  possessed  the  power 
and  influence  he  arrogated  to  himself,  she  gave  him 
the  whole  of  her  fortune  ?  The  evidence  clearly  showed 
that  Pf ince  was  the  active  agent  in  the  imposture ;  hutj 
even  if,  as  he  pretended,  he  had  taken  no  p?irt  iq  the 
scheme  by  which  Miss  Nottidge  transferred  the  stock  i«to 
his  name,  and  she  was  induced  to  do  so  by  ^homas,  by 
reason  of  the  delusion  she  was  under  as  to  Prince's 
character  and  mission,  the  e^e  of  Huguenin  v.  Masekf 
clearly  showed  that  the  gift  could  not  be  supported. 
That  Miss  Nottidge  was  under  the  defendant's  influence 
was   proved  beyond   a  doubt;    for,   even   the    Lunacy 
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Commissioners^  though  they  discharged  her  &om  custody^ 
distinctly  stated  that  she  was  under  delusion  as  regarded 
the  defendant.  Against  influence  of  this  kind  it  was 
the  province  of  this  Court  to  relieve.  The  authorities 
against  permitting  a  transaction  of  bounty^  in  the  lan- 
gu^e  of  Sir  S.  RomiUy(a),  to  take  effect  between 
persons  standing  in  certain  relations^  were  very  numerous. 
TJie  relation  of  guardian  and  ward  was  not  for  this 
purpose  conQned  to  persons  actually  standing  in  that 
relation^  but  the  rule  included  any  person  placing  himself 
ill  a  Ij^e  sit|iat|on.  The  relation  between  a  minister  and 
\as  Cfjngregatiou  was  in  principle  the  same,  and  must 
be  goyerne^  by  the  same  ru}e.  Applying  this  principle, 
then,  to  the  present  case,  all  the  authorities  demonstrated 
that  a  gift  ma4e  during  th^  cpnt^imiance  of  suc^i  relation, 
could  not  stand  in  this  C^iirt.  It  w£^  submitted,  therefore, 
that  the  gift  of  ^e  stock  must  fail. 

l^Brtdfftnan  v.  Green {b)y  Qibson  v.  Jeyes{^c\  IXent  v. 
Bennett {d\  Cooke  v.  Lamotte^e),  Hoghton  v.  JfIoffhton(f)y 
Billage  y.  South€€{ff)j  were  cite^.] 
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Mr.  Bacon  and  Mr.  Smale,  for  the  defendant. 

The  case  was  extremely  sinaple  in  itself,  but,  for  the 
purpose  of  enlisting  the  prejudices  of  the  Qourt,  a  great 
variety  of  topics  had  been  imported  into  it.  Divested  of  all 
the  irrelevant  matter  which  had  been  dragged  into  the  case, 
the  fact  was  simply  this,  that  this  lady,  who  bad  been 
shut  up  for  seventeen  months  in  a  lunatic  asylum,  from 
which  she  had  been  libe^f^ted  by  the  Lunacy  Commis- 
sioners in  1847,  went  to  t}i^  place  called  the  Agapemon^, 
where  there  were  her  two  married  sisters,  and  where  she 
lived  to  the  day  of  her  death.     The  practice  of  the 
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institution  was  that  the  members  should,  if  they  pleased, 
contribute  to  the  support  of  the  institution,-  and  it 
appeared  that  Miss  Nottidge,  like  others,  did  so;  but 
what  was  there  to  prevent  her  doing  so  ?  It  was  done 
with  the  full  knowledge  of  her  friends,  and  had  remained 
unquestioned  for  ten  years,  and,  but  that  she  was  now  in 
her  grave,  the  Court  would  never  have  heard  anything 
of  this  case  of  alleged  spiritual  dominion.  What  the 
Court  was  asked  to  decide  was,  that  this  act  was  caused  by 
improper  influence,  of  which  there  was  no  proof  whatever. 
And,  in  order  to  make  out  this  charge,  the  only  affidavits 
were  those  of  Mrs.  Thomas,  who,  rightly  or  wrongly,  had 
quarrelled  with  her  husband,  and  of  a  person  who  was 
himself  foremost  in  doing  the  things  which  he  now  con- 
demned, and  now  came  to  give  evidence  against  his  former 
client.  There  was  one  circumstance  which  could  not 
have  escaped  the  Court,  that  with  every  disposition  to 
blacken  the  character  of  the  defendant  it  had  been  found 
impossible  to  find  a  single  case  of  immorality  or  miscon- 
duct The  defendant  and  those  gentlemen  who  were 
associated  with  him  were,  and  still  are,  clergymen  of  the 
Church  of  England. 

The  question  was  not  whether  Miss  Nottidge  was  right 
in  her  religious  views,  but  whether  the  defendant,  by 
misrepresentation,  had  induced  the  deceased  to  surrender 
her  property.     In  this  country  there  was  the  most  perfect 
toleration — Jew,  Turk,  infidel,  heretic,  were  all  entitled 
to  the  most  perfect  toleration ;  and  to  this  most  general 
rule  there  was  but  one  exception,  that  those  who  did  not 
believe  in  a  future  state  of  rewards  and  punishments  were 
incapacitated  from  giving  evidence.     But  there  was  no 
authority  to  show  that  if  a  gift  was  made  to  one  who  held 
erroneous  views  on  religion  that  the  error  was  a  ground 
for  setting  the  gift  aside.     Take  the  case  of  a  gift  by  a 
Roman   Catholic  to  the  Pope.     The   Ronum  Catiiolic 
believed  that  the  Pope  possessed  influence  which  far 
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transcended  that  claimed  by  the  defendant :  would  it  be 
pretended  that  such  a  gift  could  be  impeached  on  the 
^und  of  undue  influence  ?  The  cases  which  had  been 
3ited  fell  far  short  of  what  was  necessary  to  be  established 
bere.  In  Norton  v.  Relly{a)y  indeed,  the  law  was  carried 
bigher  than  in  the  other  authorities,  and  than  the  opinion 
3f  Lord  Eldon,  but  that  case  was  of  little  authority. 
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The  Vice-Chancellor. — The  case  is  of  unques* 
tionable  authority,  and  spoken  of  with  approval  by  the 
present  Lord  Chancellor.  It  was  cited  by  Sir  S.  Romilly 
in  his  celebrated  argument  in  the  case  of  Huguenin  v. 
BoMeley.  At  that  time  it  had  only  been  published  in  the 
^^  Collectanea  Juridica,"  but  it  was  afterwards  published 
in  Mr.  Eden's  Keports. 

Mr.  Bacon. — The  language  of  the  judgment  is  violent, 
and  not  in  accordance  with  that  calm  and  dispassionate 
tone  that  ought  to  characterise  a  judicial  decision,  and  it 
went  &r  beyond  the  temperate  language  of  Huguenin  v. 
Baseleyy  and  the  other  cases.  Those  cases  were  all  cases 
where  there  had  been  undue  influence.  Here,  not  only 
^tt  the  case  first  raised  after  a  considerable  lapse  of 
^e,  and  after  the  death  of  the  alleged  dupe,  but  the 
^we  of  undue  influence  was  wholly  disproved.  The  only 
<^  which  had  been  adduced  to  show  that  the  defendant 
6Ter  solicited  money  was  the  case  of  the  50/.,  which  had 
^en  applied  in  enabling  a  Jew  to  escape  persecution 
*^  embrace  Christianity.  This  was  asked  from  her  for 
Ae  service  of  God,  exactly  on  the  same  principle  as  that 
^^  which  collections  were  made  at  every  charity  sermon. 
^  order  to  succeed,  the  plaintiff  must  show  clearly  and 
^*^ctly  a  case  of  misrepresentation  and  deception.  The 
pJ^mtiflPwell  knew  that  no  such  case  could  be  made  out, 
•^  therefore  it  was  that  every  attempt  was  made  to 

(a)  2  Eden,  286. 
VOL.  H,  T 
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throw  ridicule  on  the  society  to  which  the  defendant 
belonged,  and  the  unusual  course  was  adopted  of  setting 
out  211  extenso  the   judgment    of  the  Vice- Chancellor 
Knight    Bruce    in    the    case    of    Thomas    y.    Boberts, 
The  defendants  denied  on  oath  that  the  description  of 
them  and  their  pursuits  contained  in  the  judgment  of  the 
Vice-Chancellor  was  true ;   but  even .  if  it  were,  it  did 
not  support  the  case  made  by  the  bill.     The  frame  of 
the  bill  was  to  obtain  a  re-transfer  of  a  sum  of  67001 
stock,  and  one  di£Sculty  was,  that  there  was  no  such  som 
in  the  defendant's  possession ;  but  the  defendant  preferred 
to  have  the  case  dealt  with  on  the  substance.     Aocording 
to  every  rule  of  pleading,  the  Court  must  reject  all  the 
evidence  that  was  not  referable  to  the  all^ations  in  tlie 
bill,  and,  applying  that  rule,  the  bulk  of  the  plaintiff's 
evidence    was    inadmissible:     Gresley    on    Evidence {a\ 
Gordon  v.    Gordon(h\  Langley  v.  Fisher  (^c),  Austin  v. 
Chambers{d).     What  had  Mr.  Thomas's  conduct  to  hi8 
wife  to  do  with  the  defendant's  alleged  influence  oTer 
the  mind  of  Miss  Nottidge  ?    There  was  no  suggestioii 
that  the  defendant  was  an  immoral   teacher,  and  no 
trace  of  anything  of  the  kind  in  the  evidence.    Mere 
peculiarity  in    his    religious  views  would    not   invaK- 
date  a  gift,  though  no  doubt  most  men  would  think  them 
erroneous.     He  did  not  deny  the  wisdom  and  goodness 
of  God  or  the  authority  of  the  Scriptures.     But,  even  if 
he  were  proved  to  be  an  irreligious  man,  he  was  not  to  be 
deprived  of  his  legal  rights.     The  motive  which  mainly 
influenced  Miss  Nottidge  was  to  be  near  her  married  sis* 
ters,  though  doubtless  she  also  desired  to  have  the  benefit 
of  the  defendant's  ministry.      If  the  degree  of  influence 
which  existed  here  was  sufficient  to  annul  a  gift  tni^ 
vivos,  there  was  no  knowing  to  what  it  would  extend. 
This  would  have  vitiated  the  gift  of  Sir  W.  Pynsent, 
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who  disinherited  his  relatives,  and  devised  the  bulk  of  his 
estate  to  the  first  Earl  of  Chatham,  from  admiration  of 
his  public  character.  The  cases  fell  far  short  of  what 
was  necessary  to  support  the  plaintiflf  s  case  here.  The 
only  case  that  seemed  at  all  like  it  was  a  recent  case 
of  Kirwan  v.  CuHen{a\  where  the  case  of  spiritual  in- 
fluence was  considered  and  decided,  and  the  weight  of 
the  authority  of  the  case  was  against  the  case  set  up  here. 
Whatever  might  be  the  error  of  the  defendant's  views, 
they  could  not  justly  be  described  as  wanting  in  reverence 
to  religion.  Speaking  as  a  lawyer,  he  was  bound  to  say 
that  nothing  had  been  proved  to  disentitle  the  defendant 
to  the  enjoyment  of  his  civil  rights,  and  to  that  measure 
of  justice  which  he  asked  at  the  hands  of  the  Court. 

l^Cooth  V.  Jack8on{b)y  Evans  y.  Bicknell{c\  BenbowY. 
Taw7i8end{d)^  Hunter  v.  Atkins {e)y  Lomax  v.  Ripley {f\ 
WalgraveY.  Tebbs{ff)y  Tee  y.  Ferris {h\  Carter  Y.Green(i\ 
Pratt  V.  Barker {k)y  Boyce  v.  Rossboroughit)^  were  cited.] 
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Mr.  MalinSy  in  reply. 

The  amount  of  money  obtained  under  the  system 
pursued  by  the  defendant  and  his  disciples  showed  the 
spiritual  ascendancy  exerted  over  the  persons  subject  to 
their  influence.  The  proceedings  of  Thomas  and  the 
others  formed  a  part  of  the  res  gestce^  and  were  therefore 
strictly  evidence  in  this  cause. 

It  was  not  denied  that  the  defendant  laid  claim  to  the 
character  of  a  person  divinely  inspired,  and  that  Miss 
Nottidge  believed  "  all  he  declared  about  himself;"  but, 
if  so,  it  could  not  be  contended,  that  a  gift  made  by  a 


(a)  4  Jr.  Chan.  Hep.  322. 
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\d)  Ibid.  183. 

(d)  1  M.  &  E.  506. 
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person  labouring  under  such  delusion  in  favour  of  the  object 
of  her  credulous  belief,  could  be  supported  in  this  Court 
This  case  went  far  beyond  the  cases  of  Huguenin  v.  Basely 
and  Norton  v,  Belli/y  because  here  the  delusion  was  fiur 
greater,  and  more  calculated  to  paralyse  the  free  will 
of  the  person  who  was  subject  to  it.  If,  for  example, 
it  were  true  that  the  Holy  Spirit  dwelt  in  the  body  of 
Prince,  and  spoke  by  him,  how  could  a  demand  for 
money  be  refused  ?  If,  indeed,  it  had  been  desired  that 
Miss  Nottidge  should  exercise  her  free  will,  why  was 
not  a  disinterested  adviser  called  in,  who  could  protect  her 
against  the  spiritual  ascendancy  which  the  defendant  had 
over  her ;  but  no,  this  was  not  the  object  in  view-  A 
number  of  authorities  had  been  referred  to,  but  very  few 
of  them  applied  to  the  case^  The  case  mainly  relied  on 
by  the  defendant  was  Kirwan  v.  C!ullen{a)y  but  that  was 
a  case  of  a  gift  by  a  Roman  Catholic  lady  to  the  titular 
archbishop,  but  she  had  never  known  him  personally  or 
been  under  his  influence,  and  that  distinguished  the  case 
from  the  present.  Here  it  was  clear  that  the  delusion  under 
which  Miss  Nottidge  laboured  was  fostered  by  the  defen- 
dant himself,  and  he  could  not  be  allowed  to  avail  himself 
of  his  own  wrong.  The  case  was  far  within  the  principle 
laid  down  by  Lord  Northington,  in  Norton  v.  Relbf. 


Judgment.      ThE   ViCE-ChANCELLOR  : — 

In  the  month  of  June,  1848,  the  defendant,  Henry 
James  Prince,  obtained  from  Miss  Louisa  Nottidge  the 
transfer  into  his  own  name  of  two  sums,  making  together 
the  sum  of  5728/.  7^.  7rf.  Three  per  Cent.  Bank  Annutiefl. 

This  stock  was  the  whole  of  her  remiuning  fortune, 
and  her  whole  means  of  subsistence. 

The  defendant  claims  to  be  entitled  to  retain  it  for  his 
own  use  as  a  free  gift  made  to  him  by  this  lady.    She 
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died  intestate  in  the  year  1858.  Her  brother,  who  is  the 
plaintiff,  has  instituted  this  suit  as  her  legal  personal  re- 
presentative to  recover  the  property  as  her  personal  estate. 

The  hill  avers  that  the  alleged  gift  to  the  defendant 
was  obtained  by  misrepresentation  and  deception,  and 
was  made  under  the  influence  of  a  gross  delusion  incul- 
cated and  encouraged  by  himself  for  his  own  purposes, 
when  she  was  incompetent  to  manage  her  own  pecuniary 
affairs,  or  effectually  to  apply  her  mind  to  business  of  any 
description.  If  these  allegations  are  sufficiently  proved, 
the  defendant  cannot  be  allowed  to  retain  the  property. 
Where  a  gift  is  made  under  the  influence  of  delusion  or  de- 
ception, it  cannot  be  valid.  Whether  the  delusion  or  decep- 
tion relate  to  matters  spiritual  or  matters  temporal  is 
immaterial,  for  if  the  gift  be  made  under  the  influence 
of  the  delusion,  the  right  of  restoration  is  clear. 

There  is  ample  evidence  that  the  defendant  exercised  a 
powerful  and  undue  dominion  over  the  mind  of  Miss  Kot- 
tidge  and  his  other  followers  by  assuming  a  false  character. 
The  character  which  he  assumed  and  which  he  induced 
this  lady  to  believe  that  he  really  sustained,  he  has  him- 
self described  in  his  cross-examination  in  the  following 
terms: — 

**  God  has  developed  through  me  His  counsel  and  pur- 
pose, which  I  have  made  known  to  others. 

**  I  have  declared  that  the  Holy  Ghost  by  me  did  close 
the  day  of  Grace,  and  introduce  the  Judgment.  I  have 
declared  and  mean  that  the  Holy  Ghost  spake  by  me." 

To  rational  minds  it  may  seem  surprising  that  any 
human  being  could  be  found  with  an  understanding  so 
wesk  and  degraded  as  to  submit  to  the  influence  and 
guidance  of  a  person  who  thus  speaks  of  himself.  But 
it  appears  that  the  lady  in  question,  Miss  Louisa  Nottidge, 
md  her  four  sisters,  the  daughters  of  a  respectable 
X)aBtry  gentleman  of  considerable  fortune,  submitted 
themselves  entirely  to  his  dictation.     He  says  :-^ 
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"  The  Nottidges  called  to  see  me  after  they  had  heard 
of  my  ministry. 

"Three  of  the  Miss  Nottidges  married.  They  all 
married  after  I  became  acquainted  with  them.  They  all 
married  persons  who  were  associated  with  me,  and  whose 
opinions  were  the  same  as  mine.  I  suppose  I  must  say 
they  married  through  my  instrumentality,  inasmuch  as 
they  married  through  my  telling  them  that  it  was  the 
will  of  God  that  they  should  so  marry.  Their  husbands 
procured  their  money  with  their  consent,  and  they  gave 
it  to  me.  I  think  they  gave  me  between  5000/.  and  6000i 
each,  or  thereabouts." 

These  passages  from  the  defendant's  own  depositions 
are  only  a  very  small  part  of  the  evidence  which  shows 
beyond  all  doubt,  that,  by  falsely  and  blasphemously  pre- 
tending that  he  had  a  direct  divine  mission,  he  imposed 
on  these  weak  women  and  obtained  a  gift  of  the  whole 
of  their  fortunes. 

As  to  the  gift  of  5728/.  by  Miss  Louisa  Nottidge, 
which  it  is  the  object  of  this  suit  to  set  aside,  the  case  is 
very  clear.  This  unfortunate  lady  escaped  the  degrada- 
tion of  such  a  marriage  as  had  been  made  the  means  of 
conveying  all  the  money  of  her  sisters  into  the  pocket  of 
the  defendant  Her  complying  disposition  to  part  with 
her  money  under  the  influence  of  the  defendant  and  at 
his  bidding,  without  recourse  to  marriage,  is  shown  by 
the  fact  that  he  at  once  obtained  from  her  50L  merely  by 
writing  and  sending  to  her  a  letter  in  these  words: — 

"  The  Lord  hath  need  of  50/.  to  be  used  for  a  spedJ 
purpose  unto  His  glory.  The  Spirit  would  have  this 
made  known  to  you.     Amen." 

His  own  deposition  as  to  the  gift  to  him  of  the  5728i 
stock  is  in  these  terms : — 

"  Louisa,  at  the  end  of  1845  or  beginning  of  1846,  re* 
quested  me  more  than  once  to  accept  the  money.  She 
believed  that  I  had  special  revelations  upon  particular 
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subjects.     She  gave  me  all  her  money  after  she  had  come 
out  of  the  lunatic  asylum." 

These  statements,  from  the  defendant's  own  mouth, 
prove  the  case  of  a  gift  obtained  by  imposing  a  belief 
upon  the  mind  of  a  weak  woman  that  he  sustained  a 
supernatural  character.  This  successful  imposture  was 
the  influencing  motive  for  the  gift,  and  therefore  vitiates 
it  entirely.  It  is  needless  to  inquire  or  speculate  whether 
tlie  defendant  was  himself  also  the  victim  of  his  own 
imposture.  The  most  favourable  view  of  his  conduct 
would  be  that,  under  the  influence  of  a  disordered  imagi- 
nation, he  really  fancied  himself  to  be  such  a  supernatural 
being  as  he  made  these  ladies  to  believe.  Even  if  it 
were  possible  to  take  this  lenient  view  of  the  defendant's 
conduct,  where  the  question  is  as  to  the  validity  of  the 
gift,  it  is  only  necessary  to  show  that  it  was  bestowed 
under  the  influence  of  a  delusion. 

A  great  deal  of  the  arguments  of  counsel  on  both 
ndes  consisted  in  discussing  the  doctrine  of  the  Court  as 
to  the  validity  of  gifts  obtained  under  the  influence  of  a 
religious  or  spiritual  ascendancy.  The  grossness  of  the 
imposture  in  the  present  case  has  put  it  far  beyond  mere 
spiritual  influence.  But  this  gift  must  have  been  set 
aside  as  obtained  under  the  influence  of  spiritual  dominion, 
even  if  the  false  character  assumed  by  the  defendant  had 
not  been  a  part  of  the  case. 

No  person  who  stands  in  a  relation  of  spiritual  con- 
fidence to  another  so  as  to  acquire  a  habitual  influence 
over  his  mind,  can  accept  any  gift  or  benefit  from  the 
person  who  is  under  the  dominion  of  that  influence, 
without  the  danger  of  having  the  gift  set  aside.  K  it 
can  be  shown  that  a  sufficient  protection  has  been  inter- 
posed against  the  exercise  of  the  influence,  there  may 
be  a  case  to  sustain  the  gift.  But  the  principle  prevails 
where  there  exists  a  relation  which  naturally  creates 
influence  over  the  mind.     Therefore  the  doctrine  extends 
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to  the  relation  of  attorney  and  client,  of  guardian  and 
ward,  of  parent  and  child.  But  there  does  not  arise  from 
any  of  these  relations  an  influence  so  strong  as  that  of  a 
minister  of  religion  over  a  person  under  his  direct  spiri- 
tual charge.  Fortunately,  the  exalted  character  of 
Christian  ministers  in  this  country  makes  the  occurrence 
of  such  questions  extremely  rare.  When  Lord  Northing- 
ton  in  the  case  of  Norton  v.  Belly  (a)  set  aside  a  pft 
made  by  a  lady  to  a  dissenting  minister,  he  noticed  that 
such  questions  seldom  occur.  But  the  principle  is  clearly 
established  in  this  Court.  The  strength  of  religious  influ- 
ence is  far  beyond  that  of  gratitude  to  a  guardian,  trustee^ 
or  attorney,  and  the  same  ground  of  public  utility  which 
requires  this  Court  to  guard  against  such  influences,  has  ita 
most  important  application  to  that  influence  which  is  the 
strongest  In  Koman  Catholic  countries,  where  spiritual 
influence  has  its  highest  dominion,  public  policy  has  re- 
quired the  interposition  of  an  absolute  and  imperative 
check.  The  law  of  France,  as  stated  by  M.  Pothier,  ab- 
solutely prohibits  not  only  all  gifts  by  a  penitent  to  his 
confessor,  but  all  gifts  to  that  religious  community  of  which 
the  confessor  is  a  member.  In  the  present  case  the  gross- 
ness  of  the  imposture  and  the  weakness  of  the  person  who 
was  imposed  upon,  make  the  right  of  the  plaintiff  very 
clear. 

It  is  impossible  to  overlook  one  of  the  results  of  the 
decree  which  must  be  made  in  favour  of  the  plaintiff 
He  sues  as  legal  personal  representative,  and  when  the 
money  is  restored,  it  will  be  distributable  among  the  next 
of  kin.  Two  of  the  next  of  kin  are  still  under  the 
dominion  of  the  defendant's  influence  and  victims  of  his 
imposture.  Another  is  Mrs.  Thomas,  the  wife  of  one  of 
the  defendant's  associates,  whose  marriage  was  effected 
under  the  defendant's  influence.     The  disgraceful  conduct 
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pursued  towards  her  is  detailed  in  the  evidence.  It  is 
needless  now  to  consider  what  her  rights  are  as  one  of  the 
next  of  kin.  When  the  money  is  restored  to  the  plaintiff 
as  legal  personal  representative^  there  will  be  sufficient 
means  of  asserting  the  rights  of  all  the  next  of  kin. 

In  the  mean  time  the  duty  of  the  Court  is  to  declare 
that  the  transfer  into  the  name  of  the  defendant  of  the 
several  sums  of  stock  mentioned  in  the  bill  was  impro- 
perly obtained^  and  must  be  set  aside.  The  stock  must 
be  transferred  to  the  plaintiff  as  legal  personal  represen- 
tative of  Miss  Louisa  Nottidge^  and  all  the  dividends 
which  have  accrued  due  on»it  since  her  death,  paid  to  the 
plaintiff.  The  defendant  must  pay  to  the.  plaintiff  all 
the  costs  of  this  8uit» 
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DAWSON  V.  NEWSOME. 

X  HIS  was  a  petition^  praying  that  an  agreement  dated 
the  20th  of  April,  1860,  might  be  carried  into  effect 
under  the  direction  of  the  Court,  and  that  the  respondent 
might  pay  to  the  petitioner  on  a  day  to  be  fixed  by  the 
Court  the  sum  of  621/.  5^.  4^(/.,  or  such  simi  as,  on  taking 
the  account  on  the  footing  of  the  agreement,  might  be 
found  due  to  the  petitioner,  with  the  costs  of  the  petition. 

On  the  20th  of  April,  1860,  the  following  agreement 
was  entered  into  between  the  parties^  for  the  compromise 
of  the  suit  of  Dawson  v.  Newsome : — 

"  In  Chancery.  Daioson  v.  Newsome.  Terms  this 
day  agreed  on  between  the  above  plaintiff  and  defendant 
for  a  settlement  of  the  suit 

"  1.  The  bill  to  be  dismissed  by  consent  after  the  fol- 
lowing terms  have  been  carried  out. 

"  2.  The  defendant  to  pay  to  the  plaintiff  or  his  solici- 
tors the  sum  of  50/.  as  agreed  costs  of  suit,  to  be  taken 
as  the  solicitor  and  client's  costs  of  the  suit. 

"  3.  The  300/.  paid  by  the  defendant  to  Messrs.  Flux  & 
Argles  (plaintiff's  solicitors)  to  be  applied  first  in  pay- 
ment of  the  above  costs,  and  the  balance  then  to  be  paid 
to  the  plaintiff  on  account,  and  given  credit  for  as  on 
the  day  of  the  receipt  by  Flux  &  Argles. 

"  4.  Both  parties  to  be  credited  in  account  with  interest 
at  5  per  cent,  per  annum  fix)m  the  date  of  their  scFveral 
advances  being  applied  in  payment  of  liabilities. 

"  5.  The  plaintiff  to  be  entitled  to  credit  for  all  pay- 
ments made  on  account  of  extra  works,  and  for  all  costs 
and  payments  on  joint  account,  or  in  acquiring  or  obtain* 
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ing  possession^  or  in  obtaining  the  lease^  and  otherwise  in         i860, 
relation  to  the  property  and  works. 

"  6.  The  attested  copy  of  the  lease,  and  the  duplicate 
of  the  deed  of  severance  indorsed  thereon,  as  prepared 
by  Messrs.  Flux  &  Argles,  to  be  completed  at  the  joint 
expense. 

"  7.  An  account  (exclusive  of  rents,  which  the  parties 
intend  to  deal  with  separately),  upon  the  above  footing, 
to  be  prepared  by  Messrs.  Flux  &  Argles,  and  sent  to 
Mr.  Newsome  within  a  week. 

"  8.  The  balance  due  from  Mr.  Newsome  on  the  above 
account,  to  be  paid  to  Mr.  Dawson  on  or  before  the 
loth  of  May  next. 

"  9.  In  case  of  default  in  such  payment,  plaintiff  to 
be  at  liberty  to  make  this  agreement  a  rule  of  Court 
or  order  in  the  cause.  Dated  this  20th  day  of  April, 
1860." 

The  petition  stated  that,  in,  pursuance  of  the  agree- 
ment, an  account  was  prepared,  and  submitted  to  the 
defendant,  with  a  computation  of  interest,  making  a 
total  of  682Z.  6*.  4rf.  On  the  7th  of  May,  1860,  the 
defendant's  solicitor  called  at  the  of&ce  of  the  petitioner's 
solicitor,  and  inspected  the  vouchers,  but  made  no  objec- 
tion further  than  requiring  the  banker's  pass-book  to  be 
produced.  The  petitioner's  solicitor  thereon  attended  at 
the  office  of  the  respondent's  solicitor  with  the  pass-book. 

The  affidavits,  on  both  sides,  disclosed  a  long  discussion 
as  to  one  or  two  alleged  errors  and  overcharges. 

On  the  8th  of  June,  Mr.  Tibbitts,  the  respondent's 
solicitor,  tendered  to  Mr.  Flux,  the  solicitor  of  the 
petitioner,  the  sum  of  635/.  10^.  6rf.,  to  which  the  latter 
replied  by  handing  to  Mr.  Tibbitts  the  following  writing : 
"  I  do  not  decline  to  receive  the  635/.  10^.  6rf.,  which 
you  tendered  to  me  as  Mr.  Dawson's  solicitor,  if  tendered 
conditionally,  and  without  prejudice  to  Mr.  Dawson's 
rights." 
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The  petition  was  subsequently  presented,  after  which 
the  respondent  tendered  the  amount  in  dispute,  with 
interest  and  10/.  for  costs,  which  was,  however,  de- 
clined. 

» 

Mr.  PF.  D,  Levnsy  and  Mr.  J.  N.  HigginSy  for  the 
petitioner,  submitted  that  the  petition  was  the  proper 
mode  of  enforcing  the  agreement.  The  terms  were 
precise  and  definite,  and  the  only  parties  that  could  be 
affected  were  the  petitioner  and  the  respondent.  For- 
merly, no  doubt,  a  petition  to  enforce  a  compromise  could 
not  be  sustained,  on  the  ground  that  an  adjudication  was 
in  fact  a  hearing  of  the  cause,  which  could  not  be  heard 
upon  affidavit.  In  Askew  v.  MilUngton  (a).  Turner,  V.C., 
considered  a  proceeding  by  petition  objectionable,  as 
'^  adjudicating  on  affidavit  upon  matters  depending  on 
equities  wholly  distinct  from  the  equity  appearing  upon 
the  record  in  the  cause."  •  But  here  the  equity  involved 
in  the  compromise  is  solely  the  account,  which  also  alone 
constituted  the  equity  of  the  suit — ^a  different  and  more 
smnmary  mode  of  adjusting  the  account  being  the  only 
object  which  the  agreement  of  compromise  had  in  view. 
Moreover,  the  decision  of  a  cause  at  the  hearing  on 
affidavit  was  now  a  matter  of  daily  practice,  and  it  was 
submitted  that  the  only  objection  to  proceeding  by  peti- 
tion was  removed. 

Mr.  MaKnSy  and  Mr.  Hamilton  HumphreySy  for  the 
respondent,  contended,  first,  that  the  petitioner's  case 
failed  on  the  merits,  and  was  too  vague  to  be  enforced, 
Price  V.  Griffith  {b) ;  and,  secondly,  that  this  Court  had 
no  jurisdiction  to  enforce  an  agreement  for  the  compromise 
of  a  suit  upon  petition,  Richardson  v.  Eyton  (c).  In 
Forsyth  v.  Manton  (rf).  Sir  John  Leach  distinctly  laid  it 
down,  that  this  Court  has  no  jurisdiction  on  motion  to  en- 
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force  an  agreement  being  no  part  of  the  Buit^  but  some- 
thing privately  come  to^  and  not  made  an  order  of  the 
Court.  There  could  be  no  distinction  between  an  attempt 
^  enforce  an  agreement  by  motion  or  by  petition ;  both 
were  irregular,  as  seeking  to  accomplish  by  an  inter- 
locutory proceeding  what  could  only  be  done  regularly 
at  the  hearing  of  the  cause.  It  was  submitted,  therefore, 
the  petition  must  be  dismissed  with  costs. 


275 

1S60. 

Dawson 

r. 
Newsomb. 

Argument, 


The  Vice-Chancellor  :— 

The  merits  of  the  case  are  wholly  with  the  plaintiff, 
but  it  is  contended  that  the  Court  has  no  jurisdiction  to 
make  the  order  prayed  for  on  petition. 

In  the  case  of  Forsyth  v.  Manton  (a),  Sir  John  Leach 
refused,  on  motion,  to  direct  the  performance  of  an 
agreement  which  had  been  entered  into  between  the 
parlies.  But  he  did  so  on  the  ground  that  the  agreement 
embraced  collateral  matters  which  were  not  put  in  issue  in 
the  cause,  for  it  referred  to  an  action  at  law  on  a  patent, 
and  to  other  matters,  as  to  which  this  Court  had  no  juris- 
diction, unless  the  parties  had  stipulated  to  make  the 
agreement  a  rule  of  Court.  There  was  there  no  such 
stipulation.  Sir  John  Leach  said(i)  ^^  This  Court  has  no 
jurisdiction  to  enforce  an  agreement  which  is  no  part  of 
the  suit,  but  has  been  privately  come  to  by  parties  out  of 
court,  and  has  not  been  made  a  rule  of  Court."  This 
case  was  under  the  old  practice. 

In  the  case  of  Askew  v.  Millington  (c)  the  Vice-* 
Chancellor  Turner,  in  an  elaborate  judgment,  points  out 
the  inconvenience  likely  to  arise  from  deciding  on  petition, 
with  evidence  merely  on  affidavit,  questions  that  would 
more  properly  come  on  for  decision  at  the  hearing  of  the 
cause,  upon  evidence  taken  as  depositions  on  examination. 

But  under  its  improved  practice,  this  Court  has  now  to 
decide,  upon  evidence  by  affidavit,  questions  that  could 
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formerly  be  dealt  with  only  at  the  hearings  on  the  deposi- 
tions of  witnesses  examined  on  interrogatories.  On 
motion  for  a  decree,  the  cause  is  disposed  of  on  evidence 
by  affidavit^  which  formerly  could  only  be  used  on 
interlocutory  applications. 

At  the  same  time,  it  is  impossible  as  a  general  rule,  to 
say  that  agreements  of  this  kind  ought  to  be  enforced  by 
petition.  There  may  be  an  agreement  for  compromise 
entered  into  most  fairly  for  adjusting  the  rights  of  the 
parties  to  it,  which  may  involve  the  rights  of  third  parties, 
and  may  require  things  to  be  done  which  the  Court  ought 
not  to  enforce  in  an  interlocutory  proceeding.  But  where 
no  such  circumstances  exist,  and  the  whole  matter  is  before 
the  Court,  the  difficulty  is  less. 

This  is  a  case  in  which  the  rights  of  no  third  parties 
are  involved.  The  acts  agreed  to  be  done  are  simple; 
and  if  I  were  to  refuse  to  entertain  this  question  on  peti- 
tion,  the  petitioner  would  simply  convert  all  the  allegations 
in  the  petition  into  allegations  in  the  form  of  a  bill ;  he 
would  give  notice  of  motion  for  a  decree  supported  by  the 
very  same  affidavits  resworn,  and  would,  on  the  very  same 
allegations,  and  on  the  very  same  affidavits,  be  entitied  to 
the  order  he  now  asks.  Everything  necessary  to  entitie 
the  petitioner  to  the  order  he  asks  is  now  before  the 
Court,  and  the  order,  therefore,  will  be  as  follows : — 

^*  That,  it  appearing  by  the  agreement  stated  in  the 
fourth  paragraph  of  the  petition,  that  it  was  thereby 
agreed  that  the  same  should  be  made  an  order  of  this 
Court,  this  Court  doth  order  that  the  same  agreement 
be  made  an  order  of  this  Court  accordingly,  to  be  observed 
and  performed  by  both  parties  according  to  the  tenor  and 
the  meaning  thereof.  And  it  is  ordered  that  the  defendant 
William  Newsome  do,  on  or  before  the  29th  day  of  June, 
1860,  pay  to  the  plaintiff  Benjamin  Newsome  the  sum  of 
621/.  58.  mentioned  in  the  13th  clause  of  the  said  petition, 
together  with  interest  thereon  from  the  lOtb  of  May,  I860, 
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the  amount  of  interest  to  be  verified  by  affidavit;  Buch  i860, 

payment  to  be  made  without  prejudice  to  the  right  of  the  Dawbov 

defendant  to  have  the  bill  of  costs  referred  to  and  taxed.  nbwI'ome 


And  it  is  ordered  that  the  defendant  William  Newsome 
do  pay  to  the  plaintiflf  Benjamin  Dawson  his  costs  of  this 
application  and  consequent  thereon^  to  be  taxed  by  the 
Taxing  Master.     Liberty  to  apply." — ^Reg.  Lib.  1154, 


Judgment, 


CONWAY  V.  VEKNON.  Junem. 

William  VERNON,  of  Wright's  Road,  Old  Ford,  2?to A^air 

Bow,  the  testator  in  the  cause,  by  his  will,  dated  the  hw  freehold 
«  /.       -I     .  .         1  House  and 

12th  of  August,  1859,  after  desiring  that  his  debts,  funeral  property, 

and  testamentary  expenses  should  be  paid  by  his  executor,  wSght*? 
gave,  devised,  and  bequeathed  unto  his  son,  the  defendant  ^JJ^'^eld 
William  Vernon,  inter  alia,  all  his  household  furniture,  that  scaffold- 
linen,  wearing  apparel,  horses,  carts,  and  all  and  every  building 

sum  and  siuns  of  money  which  might  be  in  his  house  or  materials 

;  ,  ,         situate  on  the 

about  his  person,  or  which  might  be  due  to  him  at  the  time  ground  near 

of  his  decease,  and  also  all  monies  invested  in  the  stocks,  ^^  qq^  p^^g, 

funds,  and  securities  for  money,  book  debts,  bills,  notes, 

or  other  securities;    and  also  the  freehold  houses  and 

property  situate  in  St.  Jude  Street,  in  the  parish  of 

St.  Matthew,  Bethnal  Green,  in  the  coimty  of  Middlesex ; 

also,  unto  the   defendant    William    Vernon,  he  gave, 

devised,  and  bequeathed,  the  freehold  house  and  property 

situate  in  Wright's  Road;   and  he  also  requested  and 

desired  that  his  leasehold  property,  situate  Nos.  18,  19,  & 

20,  Cross  Street,  Hoxton,  in  the  parish  of  St.  Leonard, 

Shoreditch,  and  Nos.  22  &  23,  Windsor  Street,  Hoxton, 

in  the  same  parish,  and  Nos.  2, 3, 4, 5,  6, 7, 8, 9, 10,  &  11, 

Digby  Walk,  in  the  parish  of  St.  Matthew,  Bethnal 
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Green — all  in  the  county  of  Middlesex — should  be  sold, 
and  that  the  produce  of  such  sale  should  be  equally 
divided  between  the  defendants  Charlotte  Vernon — ^the 
testator's  wife — Frederick  Vernon,  and  Henry  Vernon ; 
and  he  nominated  the  plaintiff  his  executor. 

The  testator,  William  Vernon,  died  shortly  after  the 
date  of  his  will,  which  was  proved  by  the  plaintiff.  The 
property  in  Digby  Walk  comprised  in  the  will,  and,  also, 
certain  leasehold  houses  at  HoUybush  Gardens,  Bethnal 
Green,  as  to  which  the  testator  died  intestate,  were  in  a 
very  dilapidated  condition ;  and  the  suit  was  instituted 
partly  for  the  purpose  of  ascertaining  what  fund  ought  to 
be  applied  in  repairing  them.  The  defendant,  William 
Vernon,  who  was  an  infant  at  the  time  of  filing  the  bill, 
laid  claim  to  some  building  materials  and  scaffolding 
which  were,  at  the  time  of  the  testator's  decease,  upon 
the  piece  of  ground  at  Wright's  Boad,  contending  that 
they  passed  under  the  words  ^^  freehold  house  and  pro- 
perty  situate  in  Wright's  Road." 


Argument.        Mr.  Malins  and  Mr.  Cutler  appeared  for  the  plaintiff. 

Mr.  BiUon,  Mr.  Pater ^  and  Mr.  Pace  appeared  for  the 
several  defendants. 


Judgment,  The  Vice-Chancellob  siud  that  the  words  **  free- 
hold house  and  property  situate  in  Wright's  Road,"  were 
expressive  of  property  permanently  situated  there,  and 
did  not  refer  to  chattels  or  effects  which  might  happen 
to  be  accidentally  and  temporarily  on  the  ground  near 
the  house. 

The  following  order  was  made : — 

"  Declare  that  the  building  materials  at  Wrightls  Road 
form  part  of  the  general  personal  estate  of  the  testator, 
and  let  the  defendant  Wiliam  Vernon  be  charged  with 
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the  value  of  such  part  as  he  has  appropriated  to  his  own 


use. 


'*  Inquire  whether  any  and  what  proceedings  should 
be  taken  as  to  the  property  mentioned  in  paragraphs  4, 
5y  and  6  of  the  bill  (the  leaseholds^  as  well  those  comprised 
in  the  will  as  those  unbequeathed),  and  how  any  monies 
to  be  expended  thereon  should  be  raised,  and  liberty  for 
any  of  the  parties  to  lay  proposals  before  the  judge  in 
chambers  for  raising  the  same." 
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COULSON  V.  ALLISON. 

On  the  1st  of  July,  1853,  the  plaintiff  Ann  Welbank 
married  the  defendant  John  Nicholson,  who  was  the 
husband  of  her  deceased  sister. 

By  an  indenture  bearing  date  the  Slat  of  May,  1853, 
the  equity  of  redemption  in  certain  farm-buildings,  an 
orchard,  lands  and  hereditaments  at  Alne,  in  the  county 
of  York,  which  had  been  devised  by  the  will  of  Michael 
Coulson,  deceased,  and  were  then  and  since  in  the  occu- 
pation of  Robert  Coulson,  were,  for  the  consideration 
therein  mentioned,  conveyed  to  Ann  Welbank,  widow 
(daughter  of  the  said  Michael  Coulson),  her  heirs  and 
assigns  for  ever,  subject  to  a  mortgage  for  a  term  of 
1000  years  to  the  defendant  John  P.  Allison,  his  execu- 
tors, administrators  and  assigns,  to  secure  600/.  and 
interest  at  4  per  cent. 

By  an  indenture  dated  the  28th  of  October,  1853,  pur- 
porting to  be  a  post-nuptial  settlement,  and  expressed  to  be 
made  between  the  said  John  Nicholson  and  Ann  his  wife 

VOL.  II.  U 


MarehlOth^ 
ftlitf  June 
I2th  ^  2let. 

ABottlementof 
real  and  per- 
sonal property 
belonging  to 
the  plaintiff, 
executed  in 
consideration 
of  her  mar- 
riage with  the 
hoabandofher 
deceased  sis- 
ter, set  aside, 
on  the  ground 
offidlureof 
the  considera- 
tioD. 


280 

I860. 
Ck>ui.sov 

V. 

Allison. 
StatemnU. 


CASES  IN  CHANOEBT. 

of  the  one  part,  and  Jonathan  Nicholson  (a  relative  of 
the  add  John  Nicholson)  of  the  other  part,  the  said  John 
Nicholson  and  Ann  Welbank  (therein  described  as  Ann 
the  wife  of  the  said  John  Nicholson)  conveyed  and  assigned 
the  premises  contained  in  the  above  indenture  of  the  31st 
of  May,  1853,  and  also  a  bond-debt  of  900/.  then  due  to 
the  said  Ann  Welbank  from  a  Mr.  Henry  Peckett,  to  the 
said  John  Nicholson,  his  heirs,  executors,  administrators 
and  assigns  (as  to  the  said  hereditaments  subject  to  the 
said  mortgage),  in  trust  for  the  said  John  Nicholson,  his 
heirs,  executors,  administrators  and  assigns,  as  his  own  pro- 
perty, monies  and  estate,  free  from  any  chum  or  right  into 
or  out  of  the  same  by  or  on  the  part  of  the  said  Ann  his 
wife.  The  deed  was  executed  by  Ann  Welbank,  and 
acknowledged  by  her  as  a  married  woman. 

On  the  17th  of  January,  1854,  the  defendant  Nicholson 
obtained  payment  of  the  bond  debt  of  90021  from  the 
obligee  H.  Peckett. 

In  December,  1859,  the  plaintiff  Ann  Welbank  separa- 
ted from  the  defendant,  and  had  from  that  time  lived  apart 
By  an  indenture  dated  the  12th  of  January,  1860,  in  con- 
sideration of  1100/.  Ann  Welbank  assigned  and  conveyed 
the  lands  and  hereditaments  comprised  in  the  deed  of  the 
31st  of  May,  1853,  to  her  brother  Jonathan  Coulson  the 
plaintiff,  subject  to  the  mortgage. 

J.  Coulson,  by  the  same  deed,  covenanted  with  Ann 
Welbank  to  pay  off  the  mortgage  for  600/.  to  the  parties 
entitled  to  receive  the  said  mortgage  monies.  It  wtf 
sworn  to  in  the  evidence  that  the  sale  to  Coulson  was 
bon&  Jidcy  but  it  was  admitted  the  purchase-money  had 
not  been  paid. 

In  the  latter  part  of  January,  1860,  the  plaintiff  Coulson 
applied  to  the  mortgagee  Allison  to  be  allowed  to  pay  off 
the  mortgage  immediately,  including  interest  for  the  six 
months  in  advance,  instead  of  notice.  On  the  3rd 
pf  February,  Messrs,  Arrowsmith  and  Allison  addressed 
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to    Coalson   a   letter    containing   the   following    pas-        i860. 
sage:—  '"'^ 

"With  reference  to  your  proposal  to  pay  off  the 
mortgage  for  600£,  held  on  property  at  Alne  by  Mr. 
Allison^  we  beg  to  say  he  has  no  objection  to  receiving 
his  money  from  any  party  entitled  to  redeem  him,  with 
the  usual  six  months'  notice  as  offered  by  you.  Inas- 
much,  however,  as  the  equity  of  redemption  is  claimed 
adversely  by  Mr.  Nicholson,  our  client,  and  also  (we 
believe)  by  Mr.  Coulson,  we  could  not  hand  over  or 
convey  the  legal  estate,  except  under  the  direction  of 
both  these  parties.  Mr.  Allison  has  no  wish  to  be  made 
a  party  to  a  Chancery  suit,  or  to  be  otherwise  involved  in 
litigation,  and  we  would,  therefore,  suggest  your  putting 
yourself  in  communication  with  our  agents,  Messrs. 
Clark  &  Morice,  29,  Coleman  Street,  London,  by  whose 
advice  he  will  be  guided." 

On  the  30th  of  January,  the  defendant  Nicholson  adver- 
tised the  lands  and  premises  for  sale,  upon  which  Coulson 
gave  notice  that  he  should  take  immediate  steps  to  stop 
the  sale,  which  the  defendant  thereupon  abandoned. 

Subsequently  to  the  letter  of  the  3rd  of  February,  the 
London  agents  of  the  mortgagee  applied  to  Coulson  for 
leave  to  inspect  the  deed  of  the  12th  of  January,  1860, 
and  shortly  after  such  inspection,  wrote  to  the  plaintiff's 
solicitor  as  follows : — 

"  Mr.  Nicholson,  having  made  to  Mr.  Allison  a  similar 
offer  to  yours,  it  occurs  to  me  that  he  is  entitled  to  the 
preference,  and  we  shall,  therefore,  in  all  probability, 
advise  the  arrangement  with  Mr.  N.  to  be  carried  out. 
It  does  not  occur  to  us  that  your  client  will  thereby  be 
[vejudiced  in  trying  any  question  as  to  the  bona  fides  of 
hb  recent  conveyance." 

On  the  6th  of  March,  1860,  the  plaintiff  Coulson 
filed  his  bill  against  the  mortgagee  Allison  and  the 
defendant  Nicholson^  alleging  that  Nicholson  had  im- 
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properly  let  tlie  said  premises,  and  intended  to  sell  the 
same,  and  also  that  Allison  had  threatened  to  convey  the 
premises  to  the  said  Nicholson.  The  bill  also  prayed  &r 
the  nsnal  accounts  against  Allison,  and  for  a  reoonTeyance 
on  payment  of  what  should  be  found  due.  As  against 
Nicholson,  the  bill  prayed  that  the  post-nuptial  settlement 
might  be  set  aside,  and  asked  for  an  injunction  against  all 
the  defendants. 

The  defendant  John  Nicholson,  in  his  answer,  sud 
that,  prior  to  his  marriage  with  Ann  Wdbank,  it  was 
agreed  between  him  and  the  said  Ann  Welbank,  that 
she  should  convey  and  assign  to  him  absolutely  all  her 
real  and  personal  estate,  in  confflderation  of  his  paying 
her  debts  and  supporting  and  maintaining  her  as  his  wife; 
that  he  had  accordingly  paid  her  debts  to  the  amount  of 
300/L,  and  supported  her  as  his  wife  up  to  December 
last,  and  that  he  was  ready  and  willing  to  support  and 
maintain  her  in  that  character.  He  also  pleaded  the 
Statute  of  Limitations  in  respect  of  the  claim  made  upon 
him  for  the  money  received  by  him  on  the  bond. 

On  the  cause  coming  on  on  the  Ist  of  May,  1860,  leave 
was  given  to  amend  the  bill,  by  making  Ann  Welbank  a 
co-plaintiff.  The  bill  was  accordingly  amended,  and 
prayed  that  the  defendant  Nicholson  might  be  ordered 
to  pay  to  the  plwitiff  Ann  Welbank  the  sum  of  900i^) 
being  the  amount  of  the  bond  debt,  after  deducting  the 
amount  paid  by  Nicholson  for  the  debts  and  liabilitiea  of 
Ann  Welbank  prior  to  her  marriage  with  him. 

Ann  Welbank,  by  her  evidence  on  the  motion  for  ihe 
decree,  deposed  that,  in  August,  1859,  she  first  became 
aware  that  the  marriage  was  invalid  between  herself  and 
the  defendant  Nicholson;  but  that  for  some  time  pre- 
viously she  had  some  suspicion  that  something  was 
wrong,  as  Mr.  Peckett,  who  pdd  her  the  annuity  to  which 
she  was  entitled  under  the  will  of  her  deceased  husband, 
lyiade  her  sign  a  receipt  by  her  name  of  Ann  Welbank 
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Ultimately,  as  she  alleged,  having  ascertained  that  her 
marriage  with  the  defendant  was  illegal,  she  became 
convinced  that  he  went  through  the  ceremony  of  marriage 
for  the  sole  purpose  of  obtaining  her  fortune,  and  left  his 
house  in  December,  1859. 

Messrs.  Arrowsmith  &  Allison  deposed,  that  shortly 
before  the  marriage,  or  alleged  marriage,  they  received 
instructions  from  John  Nicholson,  who  stated  that  he  was 
giving  such  instructions  with  the  assent  of  Ann  Welbank, 
to  prepare  the  deed  of  gift  which  it  was  now  sought 
to  set  aside.  They  deposed  that  they  were  not  informed 
that  the  said  John  Nicholson  had  then  undertaken  to  pay 
Ann  Welbank's  debts;  but  they  understood  that  she  and 
the  siuid  John  Nicholson  were  much  attached  to  each  other, 
and  intended  to  live  together,  although  the  law  would 
not  allow  their  marriage  to  be  valid.  They  further  de- 
posed, as  the  said  Ann  Welbank  had  no  children,  they 
did  not  see  any  reason  why  she  should  not  make  such 
a  gift  to  the  said  John  Nicholson,  as  she  was  then,  as 
ihcy  believed,  of  the  age  of  fifty-six  years,  or  thereabouts, 
and  knew  perfectly  well  what  she  was  doing.  The  draft 
of  the  deed  having  been  prepared,  and  John  Nicholson 
having  requested  the  matter  to  be  proceeded  with,  they, 
for  their  own  satisfaction,  asked  for  a  personal  interview 
with  the  siud  Ann  Welbank.  On  the  27th  of  October 
they  waited  on  her  with  the  draft  of  the  deed,  and  had  a 
personal  interview  with  her  in  the  absence  of  John 
Nicholson.  They  then  examined  her,  and  read  over  and 
explained  the  draft,  and  informed  her  that  her  marriage 
was  in  all  probability  void.  They  stated  their  belief  that 
Ann  Welbank  ftilly  and  clearly  understood  the  nature  of 
the  deed,  and  the  doubt  that  existed  as  to  the  validity  of 
her  marriage ;  but  they  stated  that  she  nevertheless  stated 
to  them  that  it  was  in  accordance  with  her  wishes,  that 
she  understood  the  nature  of  the  deed,  and  requested 
that  it  might  be  carried  into  effect,  notwithstand- 
Dg  the  invalidity  of  her  marriage.     At  their  request. 
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she  wrote    and    gave   them  a  letter  in  the  following 
tenns: — 

"  Thirsk,  27th  October,  1853. 

"  Gentlemen, — Having  had  the  draft  conveyance  of  a 
freehold  estate  in  the  township  of  Alne,  in  the  county  of 
York,  belonging  to  me,  and  assignment  of  a  bond  firom 
Henry  Peckett,  Esq.,  to  me,  for  securing  900t  and  in- 
terest, in  trust  for  Mr.  John  Nicholson,  of  Thirsk,  in  the 
said  county,  auctioneer,  read  over  to  and  fully  explained 
to  me  by  you  in  a  personal  interview  and  in  the  absence 
of  Mr.  John  Nicholson,  I  beg  to  state  my  approval  of 
the  contents  of  such  draft,  and  request  that  the  matter  to 
which  it  relates  may  be  completed  forthwith ;  and  I  have 
to  state  that  it  is  my  intention  for  Mr.  John  Nicholson  to 
have  and  be  possessed  of  the  said  freehold  estate,  bond- 
debt,  and  interest  described  and  set  forth  in  the  said 
draft,  as  his  own  absolute  property,  although  the  marriage 
which  has  been  solemnized  between  him  and  me  is  void 

or  voidable. 

"  I  am,  gentlemen,  yours  truly, 

"  Ann  Nicholsok. 

"  Messrs.  Arrowsmith  &  Allison, 

«  Solicitors,  Thirsk." 

They  alleged  that,  in  consequence  of  the  above  'etter, 
they  caused  the  deed  in  question  to  be  engrossed,  and 
after  its  execution  it  was  acknowledged  by  Ann  Welbank 
as  a  married  woman. 


Argument.        Mr.  Malins  and  Mr.  R.  W.  E.  Forster^  for  the  Plain- 
tiffs. 

There  were  two  objections  to  the  deed  of  the  23rd  of 
October,  1853 :  first,  that  it  was  executed  by  reason  of 
the  undue  influence  exercised  over  the  plaintiff  Ann 
Welbank  by  the  defendant  John  Nicholson;  and  secondly^ 
that  the  whole  consideration  for  it  had  failed.  As  to  tlie 
first  point,  it  was  clear  that  a  voluntary  gift  by  one  person 
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to  another  who  exercised  great  influence  over  the  donor, 
could  not  be  supported  in  this  Court,  at  least,  if  the  gift 
was  made  during  the  existence  of  such  influence :  Page  v. 
Home  (a),  Cooke  v.  Lamotte{b\  Hogkton  v.  Hogkton{c). 
On  the  second  point,  it  was  clear  the  plaintiff  Ann 
Welbank  was  induced  to  execute  the  deed  in  the  belief 
that  she  had  received  the  status  of  marriage,  and  that  the 
defendant  was  bound  to  maintain  her,  in  both  of  which 
respects  the  consideration  failed ;  and  the  deed,  therefore, 
ought  to  be  set  aside. 

Mr.  Greene  and  Mr.  Maretty  for  the  defendant  John 
Nicholson. 

The  plaintifis,  Ann  Welbank  and  Jonathan  Coulson, 
were  improperly  joined  in  this  suit.  The  female  plaintiff 
having,  as  she  alleged,  sold  the  real  estate,  had  no  interest 
in  that  part  of  the  bill  which  sought  to  set  aside  the  deed 
as  to  the  real  estate ;  the  relief  she  asked  was  as  to  the 
900/1  On  the  other  hand,  the  sole  relief  sought  by 
Coulson  was  to  the  real  estate.  It  was  submitted,  there- 
fore, that  the  suit  was  improperly  constituted. 

Secondly,  it  was  submitted  that  the  Statute  of  Limita- 
tions was  a  bar  to  the  claim  of  Mrs.  Welbank  to  recover 
the  monies  received  by  the  defendant ;  and  lastly,  that  the 
plaintiff*  Ann  Welbank  could  not  be  permitted  to  revoke  the 
deed,  which  she  deliberately  executed  with  the  full  know- 
ledge that  the  marriage  was  illegal  by  the  law  of  England. 

It  was  further  submitted  that,  as  the  case  made  at  the 
bar  was  not  that  alleged  by  the  bill,  the  plaintifis,  if  they 
succeeded,  were  not  entitled  to  costs. 

Mr.  Bacon  appeared  for  defendant  Allison,  but  took 
no  part  in  the  argument. 

Mr.  Malins  was  not  heard  in  reply. 

The  Vice-chancellor: — 
The  objection  of  misjoinder  cannot  be  sustained. 
(a)  11  Beav.  807.  (h)  15  Deav.  234.  (c)  Ibid.  278. 
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The  plaintiff  Coulson  is  suing  to  obtain  the  real  estate 
which  he  has  agreed  to  purchase  firom  Mrs.  Welbank, 
but  as  she  is  bound  to  make  a  good  title^  and  the  real 
estate  and  the  bond  debt  were  assigned  by  one  and  the  same 
instrument  to  the  defendant  John  Nicholson,  the  plaintiffs 
are  not  improperly  associated  together  in  this  suit. 

The  objection  on  the  Statute  of  Limitations  must  abo 
faiL  There  could  be  no  adverse  possession  until  the 
parties  separated,  which  was  in  December,  1859. 

The  main  question  is  as  to  the  validity  of  the  deed  of 
the  28th  of  October,  1853.  That  was  a  deed  executed  by 
the  plaintiff  Ann  Welbank,  in  contemplation  of  obtwn- 
ing  the  advantages  arising  from  the  relation  of  husband 
and  wife.  But  from  the  state  of  the  law  it  is  quite  clear 
that  the  consideration  failed.  It  is  a  well-established 
principle  of  this  Court  that  a  grant  made  in  considerar 
tion  of  an  expected  benefit,  fails  with  the  failure  of  the 
consideration,  and^the  property  must  be  restored  on  equi- 
table terms.  There  must,  therefore,  be  a  declaration,  that 
the  conveyance,  grant,  and  assignment  of  the  real  estate 
and  of  the  bond  for  900/.  must  be  set  aside,  and  the 
defendant  John  Nicholson  must  pay  the  costs  of  the  suit 
With  regard  to  the  ordinary  costs  of  the  mortgagee,  the 
plaintiff  must  pay  them  as  a  matter  of  course,  and  also 
the  mortgagee's  costs  of  the  suit,  which  has  arisen  in  a 
great  measure  from  the  imprudence  of  Mrs.  Welbank  in 
contracting  such  a  marriage.  The  plaintiff  Coulson  can- 
not be  in  a  better  position  than  Mrs.  Welbank,  firom  whom 
he  has  purchased  theTequity  of  redemption.  The  plabtiff 
must,  therefore,  pay  the  whole  of  the  mortgagee's  costs. 


On  the  21st  of  June  the  following  decree  was  made:— 
"  Declare  that  the  deed  of  the  28th  of  October,  1853,  is 
to  be  set  aside,  and  order  that  the  same  be  delivered  up 
to  the  plaintiff  to  be  cancelled.  Tax  the  plaintiffs  their 
costs  Of  this  suit  up  to  the  hearing,  and  let  such  costs, 
when  taxed,  be  paid  by  the  defendant  John  Nicholson, 
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Refer  it  to  chambers  to  take  an  account  of  all  sums  of 
money  received  by  the  said  John  Nicholson  in  respect  of 
the  rents  and  profits  of  the  real  estate  at  Alne  in  the  said 
indenture  of  the  28th  of  October^  1853^  mentioned^  and 
for  principal  and  interest  in  respect  of  the  bond-debt  of 
900/.  in  the  said  indenture  also  mentioned^  and  a  like 
account  of  all  payments  properly  made  by  the  said  John 
Nicholson  for  repairs  and  permanent  improvements  on 
the  said  real  estate^  and  in  respect  of  any  of  the  debts  and 
liabilities  of  the  plaintiff  Ann  Welbank,  including  the 
said  mortgage  debt  and  interest^  to  the  said  John  Pick 
Allison^  or  any  part  thereof  respectively ;  and  inquire 
what  is  proper  to  be  allowed  to  the  said  John  Nicholson 
in  respect  of  any  claim  for  clothings  maintenance^  and 
medical  attendance  for  the  said  Ann  Welbank  during 
the  time  she  resided  with  the  said  John  Nicholson." 
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Juni  lit. 


iHIS  bill  was  filed  by  Charles  J.  Chesshyre,  for  an  A  husband 

,     .  having  by  pur- 

account  of  what  was  due  to  the  plaintiff*  for  principal^  chase  with  his 

interest^  and  costs^  on  the  security  of  an  equitable  mort-  tainS^TOn-" 

gage  of  a  certain  close  of  land  called  Brooks  Mead,  in  the  J^^^f  *? 

parish  of  Berkley,  in  the  county  of  Gloucester.  freehold  lands 

The  bill  stated  that,  on  the  18th  of  October,  1858,  the  wife  had  an 

plaintiff  lent  to  Charles  Biss,  deceased,  the  sum  of  180/.  ^J^XbtetiUe, 

upon  having  deposited  the  title-deeds  of  the  property  in  *^®P^^*^ 

question,  and  a  promissory  note  for  the  amount,  together  secure  a  loan 

with  an  acknowledgment  in  writing  that  lie  had  that  day  i^d  died  hav- 
ing, by  his 
will,  given  all  his  real  and  personal  estate  to  his  wife,  who,  after  his  death,  purchased  a 
judgment  debt  against  her  husband's  estate,  prior  in  date  to  the  deposit  by  way  of 
mortgage.  On  a  bill  by  the  mortgagee — Held,  that  his  title  was  paramount  to  that  of 
the  wife,  both  in  her  own  right  and  as  judgment  creditor. 
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deposited  the  said  deeds  mentioned  in  the  schedule  thereto 
by  way  of  securing  the  same.  And  he  thereby  agreed 
with  the  said  C.  J.  Chesshyre  that^  in  case  de&ult  should 
be  made  in  payment  of  the  sidd  principal  monies  and 
interest  therein,  he,  the  said  Charles  Biss,  would,  at  any 
time  thereafter,  at  the  request  of  the  said  C.  J.  Chesshyre, 
but  at  the  costs  and  charges  of  the  said  Charles  Biss, 
execute  a  legal  mortgage  of  the  said  hereditaments  and 
premises  for  the  purpose  of  securing  the  said  principal 
monies  and  interest  thereon. 

On  the  3rd  of  December,  1858,  Charles  Bissdied,  insol- 
vent, having  by  his  will  devised  all  his  real  and  personal 
estate  to  his  widow,  the  defendant  Elizabeth  Biss,  her  heirs 
and  assigns,  and  whom  he  also  appointed  his  executrix. 

The  bill  was  filed  shortly  afterwards.  The  defendant 
Elizabeth  Biss,  in  answer  to  the  plaintiff's  claim,  alleged 
that  in  the  year  1805  one  Charles  Neale  contracted  to  sell 
the  property  in  question  to  Antony  Wiltshire,  her  unde, 
but  that  after  the  contract  it  was  ascertained  that  the  vendor 
was  only  tenant  for  life  with  remainder  to  his  second  son, 
who  was  under  twenty-one,  and  that  in  consequence  of  that 
discovery  it  was  arranged  that  the  purchase-money  should 
be  paid  to  the  vendor,  and  that  his  son  George  should, 
when  he  attained  twenty-one,  and  without  any  further 
payment,  join  in  the  conveyance.  Antony  Wiltshire 
also  took  from  the  vendor  a  bond,  in  order  to  secure 
the  due  completion  of  the  contract.  This  bond,  which 
was  dated  the  1st  of  January,  1806,  recited  the  con- 
tract dated  the  21st  of  August,  1805,  whereby  Charles 
Neale  agreed  to  sell  Brooks  Mead  to  Antony  TViltshire, 
his  heirs  and  assigns,  for  the  sum  of  3S0L,  and  that 
Antony  Wiltshire  had  paid  the  sum  of  30/.  in  pursuance 
of  such  contract,  but  that,  on  investigating  the  title  to 
the  said  lands,  it  had  been  ascertained  that  the  said  Charles 
Neale    was  only  entitled  to  the  said  lands  for  hislife^ 
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with  remainder  to  his  second  and  other  sons  in  tail  male.         i860. 

It  was  further  recited  that  the  said  Charles  Neale  had   Chesshyrb 

nevertheless  requested  the  said   Antony  Wiltshire  to        ^j'^ 

pay  the  residue  of  the  said  purchase-monies  amounting 

to  350/.;  he^  the  said  Charles  Neale,  undertaking  that  his 

second  son  and  all  other  necessary  and  proper  parties 

would,  within  three  calendar  months  next  after  his  said 

son  should  attain  the  age  of  twenty-one  years,  execute  a 

good  and  sufficient  conveyance  in  fee  of  the  said  piece  of 

land  and  the  appurtenances  thereof  to  and  to  the  use  of 

the  said  Antony  Wiltshire,  his  heirs  and  assigns.     The 

Bsdd  bond  contained  a  condition  that,  if  the  said  Charles 

Neale  and  his  second  son  and  all  necessary  and  proper 

parties   should  and  did  within  three  calendar  months 

next  after  such   second  son  should  attain  twenty-one, 

execute  a  good  and  sufficient  conveyance  unto  and  to  the 

use  of  the  said  Antony  Wiltshire,  his  heirs  and  assigns, 

the  said  bond,  &c.,  should  be  void. 

Antony  Wiltshire  died  in  January,  1819,  having  by 
his  will  devised  all  his  residuary  real  estate  to  the  defen- 
dant in  fee,  and  appointed  her  his  executrix.  The 
defendant  alleged  that  immediately  on  Antony  Wiltshire's 
death  she  entered  into  possession  of  the  rents  and  profits 
of  the  Brooks  Mead  estate  under  the  will,  and  had  ever 
since  been  in  possession. 

She  alleged  that  in  1820,  when  she  married  C.  Biss,  a 
settlement  was  executed  on  her  marriage,  which  did  not, 
however,  include  this  property.  She  alleged  that  Charles 
Biss,  her  husband,  under  the  belief  that  he  was  entitled 
to  the  Brooks  Mead  estate,  obtained  from  Charles  Neale, 
the  vendor,  and  George  Neale,  the  tenant  in  tail,  to  whom 
he  paid  60/.,  a  conveyance  of  the  Brooks  Mead  estate, 
bearing  date  the  29th  and  30th  of  January,  1836,  which 
was  enrolled  as  a  disentailing  deed,  and  was  executed  in 
consideration  of  60/.  paid  by  Charles  Biss  to   George 
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Neale.  Subsequently  to  the  decease  of  her  husband, 
Mrs.  Biss  took  an  assignment  of  a  judgment  debt  for 
1825/.  175.  Ad.  which  was  registered  by  John  Bogen 
against  her  deceased  husband,  which  was  prior  in  date  to 
the  plaintiff's  mortgage. 

The  defendant  Mrs.  Biss  deposed  that  she  never  knew 
of  the  conveyance  of  the  land  to  her  husband  until  the 
filing  of  the  bill.  She  deposed  further  that  her  husband 
always  treated  the  land  as  being  her  property  under  the 
will  of  her  uncle  Antony  Wiltshire. 


Argument.  Mr.  Bacon,  Q.C.,  and  Mr.  Freeman,  for  the  plaintifi^ 
""^  contended  that  Biss  was  a  purchaser  for  value  fixmi 
the  tenant  in  tail,  to  whom  he  paid  60/.  for  the  estate 
in  remainder. 

It  was  submitted  that  the  bond  was  derived  from  a 
person  who  had  no  right  to  the  inheritance,  and  that  it 
passed  to  Biss  in  right  of  his  wife. 

With  regard  to  the  judgment  debt,  it  was  contended 
that,  as  the  defendant,  when  she  took  the  assignment  of 
the  judgment  debt,  was  entitled  to  the  equity  of  redemp- 
tion, she  could  not  set  up  her  prior  incumbrance  against  a 
subsequent  mortgage,  of  which  she  had  notice :  Taulmin 
V.  Steere{a\  Otter  v.  Ij)rd  Vaux{l>). 

Mr.  Malins,  Q.C.,  and  Mr.  Haddan,  for  the  defendant, 
contended,  first,  that  Charles  Biss  was  a  trustee  of  the 
land  for  his  wife,  and  that  when  under  his  will  the  legal 
estate  therein  became  united  in  her  with  the  equitable 
interest,  she  was  entitled  absolutely  to  the  land,  freed  and 
discharged  from  the  equitable  mortgage  of  the  plaintiff, 
or  at  all  events  charged  with  no  more  than  the  60/1  paid 
by  Charles  Biss. 

With  regard  to  the  bond,  it  was  submitted  that  Charles 


(a)  3  Men  210. 


(h)  2  Kay  k  J.  650. 
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Biss  could  only  have  received  the  money  in  his  marital 
character. 

With  respect  to  the  judgment  debt^  that  had  been 
assigned  to  the  defendant  only  in  her  character  of  execu- 
trix^ and  not  as  owner  of  the  equity  of  redemption.  It 
could  not,  therefore^  be  postponed  to  an  incumbrance  later 
in  date. 
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The  Vice-Chancellob: — 

The  defendant's  case  wholly  fails. 

Whatever  might  have  been  the  defendant's  right  before 
her  husband  purchased  the  inheritance  from  the  tenant 
in  tail^  it  is  quite  clear  that  so  soon  as  he  clothed  himself 
with  the  legal  estate^  he  was  in  a  condition  to  confer  a 
good  title  on  any  person  who  had  no  notice  of  his  wife's 
equitable  interest. 

As  regards  the  judgment^  assuming  that  the  assign- 
ment was  bond  fide^  it  is  clear  from  the  authorities  that 
where  a  mortgagor  takes  an  assignment  of  a  prior  incum- 
brance^  he  cannot  set  it  up  against  his  own  mortgagee. 

There  must^  therefore,  be  the  usual  foreclosure  decree. 


JudgfMnt, 
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"^*'  S-  10^*.  HIPKINS  V.  AMERY. 

The  purchaser    /^ 

ha^^d  "^  UN  the  3rd  of  November,  1852,  Captain  Bennitt,  of 
part  of  the  Stourton  Hall,  aj^reed  with  Rowland  Price  to  purchase 
calling  for  the  for  1200/.  the  lease  of  certain  premises  which  had  been 
JJ^^^^JJ^'  granted  by  the  trustees  of  the  Kinver  School  to  a  Mrs. 
fastened  with  Davenport,  bearing  date  the  2nd  of  February,  1846,  and 
mortgage  by  on  the  3rd  of  January,  1857,  had  been  assigned  by  Mrs. 
wflS  concMlal  Davenport  to  Price.  The  agreement  provided  that,  on 
but^ot^^^''  *^®  sig^^g  of  t^®  contract,  400/.  should  be  paid  down, 
notice  of  an  and  the  remaining  800/.  on  the  execution  of  the  assign- 
mortgage,  ment,  which  was  to  be  completed  on  the  25th  of  March 
Ten^r*had  following.  At  the  date  of  the  agreement  Price  was  in 
f^udulentiy  possession  of  the  property,  and  was  paid  400/. ;  and  on 
security  of  a  the  4th  of  April  gave  up  possession  to  Captain  Bennitt, 
of  "he  wimr^  wlio  thereupon  paid  liim  200/.  more.  On  entering  into 
the^^ureh'aser^  possession.  Captain  Bennitt's  solicitors  applied  to  Price 
having  ob-  for  the  abstract  of  title,  who  thereupon  furnished  them 
assignment  of  with  a  copy  of  the  lease  to  Mrs.  Davenport,  and  of  her 
mort^e,  was  assignment  to  himself.  The  copy  of  the  lease  disclosed 
declared  enti-  ^y^^^  there  were  thirteen  lessors,  of  whom  two  had  since 

tied  to  hold 

the  property  died,  but  that  only  seven  had  executed.     Price,  however, 

the  mo^age  undertook  to  get  the  lease  executed  by  the  other  lessors. 
S^mo^es*^'        On  the  21st  of  July,  1854,  Captain  Bennitt  paid  Price 

paid  by  80/.  more  on  account. 

him  on  the  an  .      -r*        •    »         i*  • 

purchase,  and       Upon  Captain  Bcnmtts  solicitors  requirmg  the  pro- 
frnproTrnJlito!  duction  of  the  titlenieeds.  Price  informed  them  that  they 
were  deposited  for  safe  custody  with  the  Stourbridge  and 
Kidderminster  Banking  Company. 

In  October,  1857,  Captain  Bennitt,  for  the  first  time, 
discovered  that,  at  the  date  of  his  purchase  from  Price,  by 
an  indenture  dated  the  29th  of  July,  1850,  in  considera- 
tion of  600/.  paid  by  Joseph  Hipkins,  Price  had  assigned 
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the  premises  to  Hipkins  for  the  residue  of  the  term  for        ^^^* 
vrhich  the  same  were  held,  less  one  day,  with  a  proviso     Hipkins 
for  redemption  on  repa3rment  of  the  said  sum  of  600L  and      ambry. 
interest  at  5  per  cent.     On  the  28th  of  July,  1851,  default     <ft^^cnt, 
had  been  made  in  pa3rment  thereof. 

It  appeared  from  the  evidence  that  Price  was  steward 
to  the  trustees  of  the  school,  and  solicitor  to  Mrs.  Daven- 
port, and  had  obtsuned  duplicates  of  the  lease  from  the 
trustees  to  Mrs.  Davenport,  and  of  her  assignment  to 
himsel£  He  deposited  the  duplicate  lease  in  the  first 
instance  with  the  defendant  Amery,  who  was  the  ma- 
nager, but  afterwards  obtained  possession  of  it,  in  conse- 
quence as  was  alleged,  of  the  requisition  of  Captain 
Bennitt ;  and  having  obtained  the  execution  of  one  more 
lessor,  the  lease  was  returned  to  Amery. 

By  an  indenture  dated  the  23rd  of  June,  1857,  between 
Price  and  Amery,  Price  assigned  the  said  leasehold 
premises  to  Amery,  his  executors,  administrators,  and 
assigns,  for  the  unexpired  residue  of  the  term  of  eighty 
years,  upon  trust,  to  sell  the  same,  and  out  of  the  proceeds 
thereof  to  pay  all  principal  monies,  interest,  &c.,  due 
from  the  said  Price  to  the  bank. 

On  the  6th  of  November,  1857,  Price  was  adjudicated 
bankrupt;  and  on  the  26th  of  November,  1857,  Joseph 
Hipkins  filed  a  bill  against  Amery,  Bennitt,  and  the 
assignees  of  Price  to  foreclose  the  mortgage.  On  the 
17th  of  May,  1858,  the  assignees  disclaimed  by  their 
answer,  and  the  bill  was  dismissed  against  them. 

On  the  13th  of  December,  1858,  Captain  Bennitt  pfdd 
off  Hipkins's  mortgage,  amounting  to  777/.  for  principal, 
interest,  and  costs,  and  took  an  assignment  of  the  mort- 
gage debt  and  the  securities. 

The  bill  was  then  amended  by  making  Captain  Bennitt 
a  plaintiff  (with  Hipkins)  against  Amery  alone.  The 
amended  biU  alleged  that  the  sum  paid  by  Bennitt  exceeded 
the  residue  of  the  purchase-money  which  remained  unpaid, 
and  that  the  plaintiff  Bennett  had  besides  expended  a  con- 
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siderable  amount^  exceeding  600/.^  in  costs  and  improve- 
ments.    The  bill  further  alleged  that  the  plaintiff  Bennitt 
was  entitled  to  an  assignment  of  the  term  from  Amery,  and 
had  applied  to  him  for  that  purpose,  but  that  the  de- 
fendant Amery  had  refused  to  make  such  assignment 
The  bill  also  prayed  that,  in  case  it  should  appear  that  at 
the  date  of  the  execution  of  the  deed  of  the  23rd  of 
June,  1847,  the  defendant  Amery  had  no  notice  of  the 
agreement    for    sale,    the  plaintiff  might  be   declared 
entitled  to  stand  in  the  place  of  Hipkins  as  first  mort- 
gagee, not  only  for  the  sum  of  77721  12s.  9d.,  but  also  for 
the  monies  expended  by  him  in  improvements,  &c. ;  and 
for  costs,  charges,  and  expenses. 

The  bill,  as  amended,  prayed  that  the  plaintiff  Bennitt 
was  entitled  to  specific  performance  of  the  agreement  of 
the  3rd  of  November,  1852,  and  that,  the  plaintiff 
Bennitt  having  paid  the  whole  of  the  purchase-money^ 
the  defendant  Amery  ought  to  execute  to  the  plamtiff 
Bennitt  an  assignment  of  the  premises  and  deliver  up  the 
deeds,  and  for  an  order  in  conformity  therewith ;  and  if 
the  Court  did  not  think  fit  to  make  such  declaration  and 
decree,  then  that  an  account  might  be  taken  of  what  was 
due  to  the  plaintiff  William  Bennitt  on  the  security  of 
the  indentures  of  the  29th  of  July,  1850,  and  of  the 
13th  of  September,  1858,  including  the  sums  so  paid 
by  him,  and  interest,  costs,  charges  and  expenses, — ^he 
accounting  for  the  rents  and  profits  of  the  premises 
received  by  him ;  and  that  the  defendant  Amery  might  be 
decreed  to  pay  what  should  be  so  found  due,  or  in  default 
be  foreclosed. 

The  defendant  Amery,  by  his  answer  to  the  original 
bill,  alleged  that  on  the  11th  of  August,  1851,  Browland 
Price  deposited  with  him  an  indenture  of  lease  of  the 
2nd  of  February,  1846,  and  an  assignment  of  the  3rd  of 
January,  1851,  as  a  security  for  the  sum  of  2000/.,  "or 
any  other  amount  due  from  him,  the  saad  Bowland  Price, 


CASES  IN  CHANCERY. 


295 


to  the  bank/'  and  gave  the  defendant  a  memorandum  in 
writing  to  that  effect;  and  that  the  sum  of  2444/.  ISs.  9d. 
and  upwards  then  was,  and  still  remained  due  and  owing 
from  Price  to  the  bank.  The  answer  recited  the  deed  of 
the  23rd  of  June,  1857,  which  was  made  between  the 
said  Kowland  Price  of  the  one  part,  and  the  defendant, 
as  trustee  between  the  said  Kowland  Price  and  the 
directors  of  the  said  Stourbridge  and  Kidderminster 
Banking  Company  of  the  other  part,  and  recited  (amongst 
other  things),  that  the  said  Kowland  Price  had  become 
indebted  to  the  said  banking  company  to  a  considerable 
amount,  and  had  agreed  to  execute  the  then  stating 
indenture.  The  defendant  submitted  that  the  plaintiff's 
(Hipkins's)  mortgage  security  ought  not  to  be  postponed 
to  the  charge  or  security  of  the  bank,  by  reason  of  the 
plaintiff  (Hipkins)  having  fraudulently  and  improperly 
permitted  the  indenture  of  lease  of  the  2nd  of  February, 
1846,  to  remain  in  the  possession  of  Price,  in  consequence 
whereof  he,  the  defendant  Amery,  and  the  bank,  were 
led  to  believe,  and  did  believe,  that  the  sum  of 
24442!.  13^.  9d.  and  interest,  was  a  first  charge  on  the 
said  leasehold  premises. 

By  his  answer  to  the  amended  bill,  the  defendant 
Amery  admitted  he  had  heard  that  the  plaintiff  Bennitt 
had  entered  into  some  agreement  for  the  purchase  of  the 
premises,  with  the  date  and  particulars  of  which  he  was 
wholly  unacquainted,  except  by  the  bill.  He  alleged  that 
an  indenture  of  lease,  bearing  date  the  2nd  of  February, 
1846,  from  the  trustees  of  the  Kinver  School  to  Mrs. 
Davenport,  and  an  indenture  of  assignment  from  Mrs. 
Davenport  to  Price,  dated  the  3rd  of  January,  1851, 
were,  with  other  deeds  and  documents,  deposited  with 
lum  by  Price  on  behalf  of  the  bank,  on  the  11th  of 
August,  1851,  as  a  security  for  the  running  balance  of 
his  account  with  the  banking  company,  and  he  then 
agned  and  gave  to  the  defendant  a  memorandum  in  the 

VOL,  II,  7i 


1600. 

HlPKIKS 
V. 

Amert. 
statement. 


296 


CASES  IN  CHANCERY. 


I860. 
HiPKiirs 

V. 

Amert. 
Statement, 


following  terms : — "  I,  Rowland  Price,  of  Stourbridge, 
in  the  county  of  Worcester,  solicitor,  have  this  day 
deposited  with  the  manager  and  directors  of  the  Stour- 
bridge and  Kidderminster  Banking  Company  at  Stour- 
bridge, the  several  deeds  and  documents  hereunder  written, 
as  a  security  for  the  sum  of  2000/.  or  any  other  amount  due 
from  me  to  the  said  banking  company.  Dated  the  1 1th 
day  of  August,  1851.  Rowland  Price.  Schedule  above 
referred  to  2nd  February,  1846.  Indenture  of  demise 
for  eighty  years  from  the  trustees  of  Kinver  Free  Gram- 
mar School  to  Mrs.  Mary  Jane  Davenport.  4th  January, 
1851.  Indenture  of  assignment  from  the  said  Mary  Jane 
Davenport  to  the  said  Rowland  Price  and  others."  He 
denied  that  it  was,  at  the  time  in  the  bill  alleged,  or  even 
verbally  agreed  with  Price  that  the  lease  and  assignment 
should  stand  as  a  security  only  for  the  sum  of  lOOOiL ; 
but  that,  on  the  contrary,  it  was  understood  and  agreed 
that  the  said  deposit  should  be  a  security  for  all  monies 
which  should  be  due  at  any  time  during  the  continuance 
of  the  deposit.  The  defendant  further  denied  that  he 
was  aware  at  or  shortly  after  the  date  of  the  alleged 
contract  for  sale  of  such  contract,  nor  did  he  become 
aware  that  there  was  such  a  contract  till  long  afterwards, 
He  admitted  that  early  in  February,  1855,  he  met  Bennitt, 
on  which  occasion  he  heard  that  he  had  entered  into  some 
contract  with  Price  with  respect  to  the  said  property ; 
and  he  alleged  that  on  this  occasion  he  cautioned  him 
against  paying  any  money  in  respect  thereof,  stating  that 
the  bank  held  a  security  over  the  property.  He  alleged 
that  the  sums  of  400/.  and  200/.  were  paid  in  to  the 
credit  of  Price's  general  account,  and  without  the  bank 
having  received  any  intimation  from  Bennitt  or  any  other 
person  as  to  the  sources  from  whence  they  were  derived. 
He  alleged  that  when  the  memorandum  was  executed,  it 
was  agreed  between  himself  and  Price  that  the  deposit 
should  be  by  way  of  security  for  the  balance,  for  the  time 
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being,  due  from  Price  to  the  bank  on  the  account  current. 
He  alleged  that  since  the  date  of  that  arrangement  there 
had  always  been  due  from  Price  to  the  bank  upwards  of 
2000/.,  his  account  being  always  overdrawn,  which  the 
bank  had  permitted,  relying  on  the  deposit  of  the  deeds, 
which  it  was  agreed  should  stand  as  a  security  for  the 
running  account.  The  defendant  alleged  that  he  delivered 
up  the  lease  (the'  duplicate)  at  the  request  of  Price,  and 
in  order  to  enable  him  to  obtain  the  execution  of  more  of 
the  lessors ;  but  he  denied  this  was  done  in  compliance 
with  the  requisitions  of  Bennitt's  solicitors.  He  sub- 
mitted that  the  plaintiff  (Bennitt)  was  guilty  of  gross 
negligence  in  not  requiring  the  original  instruments,  and 
alleged  that  had  he  done  so,  he  would  have  discovered 
the  incumbrance  on  the  property.  The  answer  further 
submitted  that  the  bank  was  entitled  to  priority  over  the 
plaintiff's  security ;  that  the  plaintiff  was  not  entitled  to 
tack  his  own  claim  to  the  mortgage  to  Hipkins. 

By  his  affidavit  in  the  cause.  Price  deposed  that  on  the 
29th  of  June,  1850,  Hipkins  lent  him  600/.,  which  it  was 
agreed  should  be  secured  by  a  mortgage  of  the  property. 
That   accordingly,  by  an  indenture  dated  the  29th  of 
July,  1850,  between  himself  of  the  one  part,  and  Hipkins 
of  the  other  part,  he.  Price,  assigned  the  property  com- 
prised in  an  indenture  of  lease  dated  the  2nd  of  February, 
1846,  and  which  by  an  indenture  dated  the  27th  of  July, 
1850,  had  been  assigned  to  him  in  consideration  of  the 
sum  of  1500/.  for  the  residue  of  the  term  of  eighty  years 
granted  by  the  said  indenture  of  lease  (less  the  last  day 
thereof),  subject  to  a  proviso  for  redemption.     He  further 
said  that,  on  entering  into  possession,  the  plaintiff  Bennitt, 
by  his  solicitors,  applied  for  an  abstract  of  title  to  the 
leasehold  premises,  and  he  furnished  a  copy  of  an  assign- 
ment from  a  Mrs.  Davenport  to  himself,  dated  the  3rd  of 
January,  1851 ;  and  subsequently  a  copy  of  a  lease  from 
the  trustees  of  Kinver  Grammar  School  to  the  said  Mrs, 
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Davenport,  of  the  said  premises,  bearing  date  the  2nd  of 
February,  1846.  In  a  further  affidavit  he  deposed  that 
the  deeds  were  deposited  by  him  with  the  bank,  and  the 
memorandum  signed  by  him  as  a  security  for  2000i,  or 
other  the  amount  due  from  him  to  the  bank  at  the  time, 
and  that  no  agreement  that  such  memorandum  and  deposit 
should  extend  to  future  advances  was  then  or  had  ever 
since  been  made  between  himself  and  the  bank. 

On  cross-examination,  he  deposed  as  follows : — ^^  Speak- 
ing of  the  deeds  of  assignment  from  Mrs.  Davenport  to 
myself,  in  the  second  and  eighth  paragraphs  of  my  affi- 
davit, I  mean  two  different  deeds  of  assignment,  but  both 
referring  to  the  same  property.  I  cannot  say  when  the 
deed  of  assignment  of  the  29th  of  July,  1850,  was  exe- 
cuted. I  did  not  see  it  executed.  I  cannot  tell  whether 
the  deed  of  assignment  of  the  3rd  of  January,  1851,  was 
executed  on  that  day.  I  wanted  money,  and  did  very 
wrong  in  getting  the  two  deeds,  and  I  got  the  second  in 
order  to  raise  money  on  the  two.  I  was  Mrs.  Daven- 
port's solicitor  at  the  time.  I  also  obtained  duplicates  of 
the  lease  from  the  trustees,  and  it  is  customary  in  my 
neighbourhood  to  obtain  duplicates,  now  that  the  stamps 
are  the  same,  instead  of  a  lease  and  a  counterpart.  It  is 
usual,  when  a  lease  and  duplicate  are  executed,  that  one 
part  should  be  left  with  the  lessee  and  the  other  with  the 
lessor ;  but,  unfortunately,  I  was  solicitor  for  them  all ; 
and  as  such  I  took  both  the  leases,  and  used  them  for  my 
own  purposes." 


Argument,         Mr.  Bacon,  Q.C.,  and  Mr.  Batten,  for  the  plaintiff. 

It  was  submitted,  first,  that  after  the  bank  received 
notice  of  the  purchase  by  the  plaintiff,  all  sums  of  money 
paid  into  the  bank  to  Price's  account  must  be  appro- 
priated in  satisfaction  of  the  monies  then  due ;  and  that, 
consequently,  they  were  not  only  not  entitled  to  claim 
against  the  property  for  subsequent  advances,  but  the 
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amount  of  subsequent  payments  must  be  deducted  from 
the  amount  due  at  the  time  of  receiving  such  notice : 
ClaytorCs  case  {a). 

In  Bolt  V.  Hopkinson  (Jb)  it  was  held,  overruling  Gordon 
V.  Graham{c\  where  there  is  a  mortgage  for  present  and 
future  advances,  and  a  mortgage  later  in  date  over  the 
same  property,  further  advances  made  by  the  first  mort- 
gagee have  no  priority  over  antecedent  advances  made  by 
the  subsequent  mortgagee.  In  this  case,  therefore,  at 
all  events,  all  sums  advanced  by  the  bank  after  notice  of 
the  plaintiff's  title,  must  be  first  proved. 

With  respect  to  the  omission  of  the  plaintiff  to  obtain 
the  legal  title,  it  did  not  follow  he  was  to  be  foreclosed 
merely  because  he  had  not  got  the  possession  of  the  title 
deeds ;  that  could  only  be  done  in  case  he  were  guilty  of 
fraud  or  gross  negligence:  Colyer  v.  Finch(d)j  Shaw  v. 
N€ale{e\  and  Mackreth  v.  Simmons  (f). 

It  was  contended  further,  that  the  plaintiff  was  entitled, 
as  against  the  bank,  to  specific  performance  of  the  agree- 
ment by  Price  to  assign  the  legal  interest  in  the  term. 


I860. 
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Mr.  Malins  and  Mr.  Druccy  for  the  defendants,  sub- 
mitted, first,  that  the  plaintiff  had  been  guilty  of  gross 
negligence  in  not  inquiring  after  the  title  deeds,  and 
therefore  must  be  held  affected  with  notice  of  what  on 
inquiry  he  would  have  discovered,  that  is,  of  the  mortgage 
to  Hipkins  and  to  the  bank:  Hewitt  v.  LoosemoTe{g\ 
Brace  y.  The  Duchess  of  Marlborough{h). 

At  all  events,  he  took  subject  to  the  equitable  mort- 
gage to  the  bank:  Perry  Herrick  v.  Atwood(J)y  Ede  v. 
Knawles  (A). 


(a)  1  Mer.  586. 

{b)  3  De  G.  &  J.  177. 

(e)  2  Eq.  Gas.  Abr.  598. 

(d)  5  II.  L.  Gas.  905. 

(e)  6  H.  L.  Gas.  581. 


(/)  15  Vea.  328. 
(g)  9  Hare,  449. 
(h)  2  P.  Wms.  491. 
(i)  2  De  G.  &  J.  21. 
(k)  2  Y,  &  G.  C.  G.  172. 


300  CASES  IX  CHANCERV. 

^5^  It  was  quite  clear  that  specific  performance  could  not 

Hipcixfl  be  decreed  against  the  bank^  inasmuch  as  they  had  ob- 

Ameht.  tained  the  legal  reversion  in  the  term  for  value  and 

Ju^^.  without  notice. 

The  Vice-Chancellob  : — 

Bennitt  (one  of  the  plaintiiFs)  contracted  to  purchase 
from  Price  the  leasehold  property  for  the  sum  of  1200/., 
and  at  the  time  of  the  contract  paid  400/1  in  part  pay- 
ment of  the  purchase-money,  without  making  any 
inquiry  after  the  title  deeds.  Of  the  validity  of  that 
contract  there  is  no  doubt  whatever.  But  previously  to 
the  date  of  the  agreement.  Price,  without  the  knowledge 
of  Bennitt,  had  executed  a  lease  of  the  property  for  the 
whole  term  less  one  day  to  the  other  plaintiff,  Hipkins, 
to  secure  the  sum  of  600/.  with  interest,  and  as  additional 
security  deposited  the  original  deed  of  lease  under  which 
he  derived  his  title.  The  effect  of  this  underlease  was  to 
give  Hipkins  a  title  which  could  not  be  impeached.  The 
state  of  the  title,  therefore,  at  the  date  of  the  contract 
between  Price  and  Bennitt  was  this,  that  there  was  a 
reversion  in  Price,  which  would  pass  to  any  person 
claiming  by  assignment  from  Price.  If  Bennitt  had 
exercised  that  degree  of  caution  which  this  Court  re- 
quires from  a  purchaser,  he  would  have  made  an  in- 
quiry for  the  title  deeds,  which  inquiry  would  have 
disclosed  that  they  were  in  the  possession  of  the  co- 
plaintiff  Hipkins,  as  holding  a  mortgage  over  the 
property. 

If  Bennitt  had  learned  the  whole  truth,  he  would  have 
ascertained  not  only  that  Hipkins  held  the  authentic 
title  deeds,  but  that  the  Stourbridge  Bank  held  on 
deposit,  with  a  memorandum,  a  duplicate  of  the  lease 
which  Price  had  deposited  with  his  co-plaintiff  Hipkins, 
and  also  an  assignment  of  the  same  property  for  the 
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some  term^  but  bearing  date  several  months  later  than 
the  underlease  to  Hipkins^  and  therefore  a  worthless 
instrument. 

The  bank,  then^  were  in  this  .position :  on  the  con- 
struction of  their  memorandum  they  were  entitled  to 
have  their  debt  secured  on  all  Price's  interest  in  the 
leasehold,  and  they  were  entitled  to  the  reversion  on  the 
underlease  to  Hipkins.  Neither  Price  nor  any  one 
claiming  under  him  could  contend  that  the  bank  had  not^ 
on  the  true  construction  of  the  memorandum,  an  equitable 
right  by  way  of  lien  or  equitable  mortgage,  subject  to 
any  prior  charge  on  the  leasehold  property  now  in 
question. 

It  has  been  argued  that  a  purchaser  from  Price  must 
be  held  to  take  subject  to  every  equitable  incumbrance 
to  which  it  would  be  subject  in  the  hands  of  Price,  and 
that  the  plaintiff  claiming  under  his  contract  with 
Price,  must,  therefore,  take  subject  to  this  mortgage 
in  £gtvour  of  the  bank.  But  the  answer  to  that  argu- 
ment is  that  the  plaintiff,  Hipkins,  acquired  possession 
of  the  title  deeds  without  notice  of  the  mortgage  to  the 
bank. 

It  has  been  contended  that  the  plaintiff  Bennitt, 
having  neglected  to  require  the  production  of  the  title 
deeds,  must  be  held  to  know  not  only  that  the  genuine 
title  deeds  were  in  the  possession  of  Hipkins,  but  also 
that  a  fraud  had  been  practised  on  the  bank  by  the  deposit 
of  spurious  instruments.  In  support  of  this  argument 
the  cases  of  Hewitt  v.  Loosemore  and  Cofyer  v.  Finch 
have  been  cited.  But  there  is  nothing  in  these  cases,  or 
in  any  cases,  that  carries  the  doctrine  of  this  Court  as  to 
negligence  the  length  of  holding  that  a  purchaser  who 
omits  to  call  for  the  title  deeds  is  to  be  affected,  not  only 
with  the  knowledge  which  he  might  have  obtained  by 
inquiry  that  they  are  in  the  possession  of  some  holder  for 
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value,  but  also  with  knowledge  of  a  fraud  committed 
by  the  person  of  whom  he  was  bound  to  make  the 
inquiry.  There  is  no  rule  of  this  Court  wliich  goes  that 
length. 

On  this  part  of  the  case,  therefore,  Bennitt  cannot 
be  regarded  as  having  notice  of  the  fraud  conmiitted  by 
Price  upon  the  bank  until  a  period  so  late  as  to  render 
his  knowledge   of  no   importance.     Bennitt,  therefore, 
having  purchased  Price's  interest  in  the  leasehold  pro- 
perty without  notice  of  the  fraud  committed  by  Price, 
is,  in  the  view  of  this  Court,  a  purchaser  for  value  with- 
out notice.     In  this  view  of  the  case,  Bennitt  and  the 
bank  have  both  of  them  an  equitable  right  agidnst  Price's 
interest  in  the  leaseholds,  but  the  bank  is  prior  in  date. 
Here,  therefore,  are  two  innocent  purchasers  for  value, 
the  plaintiff  Bennitt  and  the  bank.     The  plaintiff  having 
neglected  to  inquire  for  the  title  deeds,  according  to  the 
doctrine  of  this  Court,  is  fastened  with  notice  that  the 
deeds  were  in  the  possession  of  Hipkins.     But  now  he 
has  obtained  a  conveyance  of  Hipkins's  mortgage,  and 
having  thus  got  the  legal  estate,  claims  to  tack  the  sum 
which  he  unwarily  paid  to  Price,  the  vendor,  to  the 
amount  of  Hipkins's  mortgage,  of  which  he  has  become 
the  assignee ;  and  he  claims  to  hold  the  property  charged 
with  the  whole  amount  of  both  sums,  in  priority  to  the 
bank.     The  bank,  on  the  other  hand,  have  the  reversion 
of  the  lease,  that  is  of  the  one  day,  which  it  is  said  is 
of  value  as  carrying  the  right  of  renewal. 

Such  being  the  position  of  the  parties,  the  plaintiff 
Bennitt  is  entitled  to  a  declaration  that  he  is  entitled 
to  hold  the  property  as  a  security,  not  only  for  the 
amount  due  on  Hipkins's  mortgage,  but  also  for  the 
sums  he  himself  advanced  to  Price,  i.e.  400/.,  200i, 
and  80/. 

There  remain  the  questions  of  appropriation,  and  of 
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the  right  of  the  bank  to  specific  performance.  But  in 
my  view  of  the  case  these  questions  have  become  imma- 
terial. 

As  regards  the  question  of  appropriation,  the  plain- 
tiflTs  case  is  that,  from  the  moment  the  bank  received 
notice  that  he  was  a  purchaser  from  Price  of  the  pro- 
perty pledged  to  the  bank  as  a  security,  none  of  the 
subsequent  advances  can  be  charged  against  the  pro- 
perty. That  is  the  principle  which  seems  to  have  guided 
the  decision  in  the  case  of  Bolt  v.  HopkiTison,  and  it  is 
too  plain  to  require  any  authority.  But  the  plaintiff 
goes  further,  and  contends  that  every  payment  made 
to  Price's  account  from  the  time  when  the  bank  be- 
came aware  of  the  purchase,  must  be  deducted  from  the 
sum  due  to  the  bank  at  the  time  when  they  received 
notice  of  the  purchase,  so  as,  in  fact,  to  leave  nothing 
due  to  the  bank  at  all.  It*  is  impossible  to  maintain 
that  proposition,  because  when  the  bank  received  notice 
of  the  purchase  by  Bennitt,  it  was  notice  that  Price  was 
no  longer  entitled  to  redeem,  and  the  bank  could  not, 
therefore,  in  law  be  bound  to  appropriate  monies  paid 
in  to  Price's  account,  to  the  redemption  of  the  property 
which,  it  is  contended.  Price  had  lost  all  right  to  redeem. 
The  question,  therefore,  that  arises  in  ClaytoiCs  case  can- 
not arise  here,  nor  at  all  where  there  is  no  right  to 
apply  it  to  the  purpose  for  which  it  is  asked  to  appro- 
priate it. 

With  regard  to  the  claim  of  the  plaintiff  to  specific 
performance  against  the  bank,  it  cannot  be  main- 
tained. 

The  plaintiff  having  neglected  to  obtain  the  title  deeds, 
is,  in  this  Court,  only  the  purchaser  of  the  equity  of 
redemption,  and  is,  therefore,  not  entitled  against  the 
bank  to  call  for  the  legal  interest  which  the  bank  have 
got,  however  small  that  legal  interest  may  be. 


1S60. 
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There  must  be  a  declaration  that  the  plaintiff, 
Bennitt,  under  his  title  derived  from  Hipkins^  is  en- 
titled to  hold  the  leaseholds  for  the  mortgage  debt, 
and  for  the  sums  paid  by  him,  viz.,  400L,  200i, 
and  80/.,  with  a  declaration  that  the  bank,  under  their 
assignment  from  Price,  are  entitled  to  the  reversionary 
interest.  There  will  be  an  inquiry  what  sums  have 
been  laid  in  permanent  improvements  and  for  redemp- 
tion. 


July  isth. 


Where  the 
devisee  for  life, 
of  leaseholds 
for  lives,  in 
the  erroneous 
belief  that  he 
was  bound  to 


BROWNE  V.  BROWNE. 

William  Frederick  browne,  by  his  win, 

bearing  date  the  Slst  of  August,  1835,  devised  and 
bequeathed  all  his  real  estate  situate  in  the  parish  of 
Launton,  in  the  county  of  Oxford,   to  three  trustees, 

renew,  insured  upon  trust  for  his  SOU  William  Frederick  Browne  for 

younger  c<w/t£i  life,  remainder  in  favour  of  his  children,  with  remainders 

namcsofhim-  ^ver;  and  the  said  testator  directed  that  his   said  son 

self  and  the 

executors,  and 

paid  the  pre- 
miums, and 

died,  leaving 

the  executors 

him  surviving 

— JJeW,  that 

the  insurance 

monies  were 

subject  to  a 

I'esulting  trust 

in  favour  of  the  devisees  under  the  will,  but  that  the  estate  of  the  tenant  for  life  was 

entitled  to  the  bonuses,  but  not  to  bo  recouped  the  amount  of  the  premiums. 


William  F.  Browne,  when  and  in  case  he  should  come 
into  possession  of  the  said  property,  should,  during  his 
life,  when  and  so  often  as  a  life  or  lives,  on  which  the 
said  property  in  part  was  held,  should  die,  renew  the  same 
and  at  his  expense  reinstate  a  new  life  or  lives  in  the 
room  of  such  as  might  so  happen  to  die ;  and  in  case  hi» 
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said  son  should  neglect  or  refuse  so  to  do  within  the  pre- 
scribed time,  then  he  gave,  devised,  and  bequeathed  the 
same  lands  so  held  for  lives,  &c.,  &c.,  unto  his  said  trustees 
upon  trust  for  the  benefit  of  his  grandson  Richard  Thomas 
Staples  Browne. 

The  property  now  in  question,  by  an  indenture  dated 
the  28th  of  February,  1826,  was  demised,  as  the  Manor 
of  Launton,  in  the  county  of  Oxford,  by  the  Dean  and 
Chapter  of  Westminster,  and  described  as  being  then 
in  the  occupation  of  the  Earl  of  Jersey,  to  the  then  Duke 
of  Bedford  and  George  Bambridge,  their  heirs  and 
assigns  for  and  during  the  natural  lives  of  the  Earl  of 
Jersey,  aged  53,  the  Earl  of  Clarendon,  aged  69,  and  Lord 
Villiers,  aged  18,  for  and  during  the  life  of  the  survivor  of 
them,  at  the  yearly  rent  in  the  said  indenture  mentioned. 

The  said  indenture  contained  a  proviso  for  the  re-entry 
of  the  said  dean  and  chapter  in  case  the  lessees,  their  heirs 
or  assigns,  should  not,  within  six  months  after  the  decease 
of  the  said  three  lives,  or  of  any  of  them,  give  notice 
thereof  to  the  said  dean  and  chapter. 

By  an  indenture,  dated  the  14th  of  August,  1832,  the 
Duke  of  Bedford  and  George  Bambridge  conveyed  the 
said  manor  house,  outbuildings,  &c.,  and  190  acres  or 
thereabouts,  forming  part  of  the  hereditaments  demised 
by  the  said  dean  and  chapter,  unto  the  said  William  F. 
Browne,  his  heirs  and  assigns,  for  and  during  the  natural 
lives  of  the  Earl  of  Jersey,  the  Earl  of  Clarendon,  and 
the  said  Lord  Villiers,  and  for  the  life  of  the  longest 
liver,  at  the  yearly  rent  of  31/.  10^.,  and  subject  to  a 
land-tax  (apportioned)  amounting  to  about  22/. 

William  Frederick  Browne  died  in  November,  1857, 
without  having  altered  his  will,  which  was  duly  proved 
by  two  of  the  executors  named  therein,  one  having  re- 
nounced. Shortly  after  his  death,  William  F.  Browne, 
his  eldest  son  and  devisee  for  life,  entered  into  possession 
of  the  manor  house  and  lands  of  Launton  aforesaid,  and 
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received  the  rents  and  profits.  In  December,  1838,  the 
Earl  of  Clarendon  died,  but  no  new  life  was  reinstated  in 
his  room,  as  was  directed  by  the  will.  In  March,  1842, 
William  F.  Browne,  the  first  tenant  for  life,  died  without 
issue,  and  was  succeeded  by  the  second  tenant  for  life, 
Richard  Thomas  Staples,  who  took  possession  of  the  pro- 
perty and  assumed  the  name  of  Browne,  and  remained  in 
possession  of  the  property  till  his  death  in  May,  1855. 

In  1855  a  suit  was  instituted  in  this  Court  by  F.  J.  S. 
Browne,  the  infant  son  of  R.  T.  S.  Browne,  in  order  to 
have  the  trusts  of  the  will  administered ;  another  suit  waa 
also  instituted  for  the  same  purpose.  In  June,  1857,  the 
Court  declared  that  the  estates  devised  by  the  will  of  the 
testator,  William  F.  Browne,  had  become  vested  in  the 
infant  plaintiff,  subject  to  be  devested  in  the  event  of  his 
dying  under  the  age  of  twenty-one.  In  January,  1856, 
a  receiver  was  appointed  of  the  said  estates,  and  he  paid 
the  premiums  on  the  policies  up  to  the  17th  of  January, 
1860,  in  ignorance,  as  he  alleged,  that  the  policies  formed 
a  part  of  the  personal  estate  of  F.  J.  S.  Browne. 

In  March,  1859,  the  widow  of  R.  T.  S.  Browne 
married  Mr.  R.  H.  Fisher,  but  prior  to  her  marriage, 
all  the  personal  estate  to  which  she  was  then  or  might 
become  entitled  during  her  coverture,  were  assigned 
to  trustees  upon  certain  trusts.  In  October,  1859, 
the  Earl  of  Jersey  died;   and  on  the  24th  of  October, 

1859,  Lord  Villiers,  who  had  succeeded  his  father,  and 
was  the  youngest  of  the  cestuis  que  vie  also  died — on  the 
happening  of  which  event  the  sums  insured  by  the 
l)olicies  became  payable,  together  with  certain  bonuses  de- 
clared thereon*     By  an  order,  dated  the  17th  of  January, 

1860,  the  said  monies,  amounting  with  the  bonuses  which 
had  been  received  by  the  surviving  executor,  were  paid 
into  Court  and  invested  in  the  purchase  of  4797i  4#.  2(/., 
Three  per  cent.  Bank  Annuities. 

A  memorandum  in  the  following;  terms  was  found 


CASES  IN  CHANCERY. 

among    the    papers    of    R.   T.    S.   Browne    after    his 
decease : — 

"January  7th,  1843. 
*'  S.  Staples  and  self  met  Messrs.  Davis  and  Tubbs 
at  Mr.  Tubbs's  bank,  at  Bicester,  respecting  insuring 
Lord  Villiers's  life,  instead  of  putting  in  a  life  in  the 
place  of  Lord  Clarendon  (as  the  Dean  and  Chapter  will 
not  allow  me  to  put  In  a  life  without  Messrs.  Wooten  and 
Dickens  join,  which  they  refuse  to  do  on  the  Dean  and 
Chapter's  terms),  when  we  agreed  to  insure  Lord 
Villiers's  life  for  4000/.,  which  we  considered  the  fiiU 
value  of  the  property.  The  trustees  were  quite  satisfied 
with  that  sum,  Mr.  Tubbs  undertaking  to  insure  it  in 
the  Provident  Life  Office ;  lOOOZ.  was  insured  in  the 
Provident,  but  they  would  not  take  the  other  3000/.  on 
account  of  Mr.  Wooten  having  insured  for  4000/.,  and 
they  only  take  5000/.  on  one  life." 

The  trustees  of  the  settlement  made  on  the  marriage  of 
the  testator's  widow,  now  presented  this  petition,  praying 
that  the  said  sum  of  stock  and  the  dividends  thereon 
might  be  transferred  to  them,  they  offering  to  pay  or 
allow  the  estate  of  William  F.  Browne  (the  testator),  the 
amount  of  the  premiums  paid  on  the  policies  by  the 
receiver  out  of  the  rents  and  profits  of  the  testator's 
estate  since  the  death  of  the  said  R.  T.  S.  Browne ;  or,  if 
the  Court  should  be  of  opinion  that  the  petitioners  were 
not  entitled  to  the  said  Bank  Annuities,  then  that  the 
amount  of  the  premiums  paid  on  the  policies  by  the  said 
R.  T.  S.  Browne  during  his  life,  for  keeping  the  said 
policies  on  foot,  might  be  ascertained  and  paid  to  the 
petitioners  as  such  trustees,  with  interest  thereon,  from 
the  date  of  the  payment  thereof. 

Evidence  was  adduced,  on  the  part  of  the  respondents, 
to  show  that  the  intention  of  R.  T.  S.  Browne  when  he 
effected  the  policy  was,  .that  the  sums  thereby  secured 
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should  be  a  security  against  the  loss  of  the  leasehold  pro- 
perty which  would  happen  in  the  event  of  the  ceHui  que 
vie  dying  without  a  renewal. 

It  appeared  from  the  evidence  and  the  allegations  of 
the  petitioner,  that  R.  T.  S.  Browne,  under  the  impression 
that  he  was  bound  under  the  testator's  will  to  renew  the 
said  lease,  and  in  order  to  protect  himself  against  loss,  in 
case  both  of  the  cestuis  que  vie  should  die,  on  the  9th 
of  June,  1843,  effected  a  policy  in  the  Provident  Life 
Assurance  Office  for  1000/.  on  the  life  of  the  youngest 
(Lord  Villiers),  in  the  joint  names  of  himself  and  the  two 
acting  executors  of  the  will  of  the  testator.  On  the  24th 
of  February,  1843,  he  insured  Lord  Villiers's  life  in  the 
Sun  Life  Assurance  Office  for  30002.,  in  the  joint  names 
of  himself  and  the  two  executors  of  the  testator  who 
had  consented  to  act.  In  1843  he  married  his  wife,  who 
survived  him,  by  whom  he  left  one  son,  him  surviving. 
He  regularly  paid  the  premiums  on  the  policies  imtil  his 
death  in  May,  1855. 

By  his  will,  dated  the  8th  of  December,  1854,  R  T.  S. 
Browne  devised  and  bequeathed  all  his  estate  and  effects 
to  his  widow  for  her  own  use  and  benefit,  and  appointed 
her  the  sole  executrix  of  his  will.  The  policy  for  lOOOi 
was  in  the  possession  of  one  of  the  executors  of  the  testa- 
tor's will,  who  was  the  agent  of  the  office  ;  but  the  other 
policy  for  3000/.  remained  in  the  ix)ssession  of  R.  T.  S. 
Browne  till  his  death. 


Argument, 


Mr.  Bacon  and  Mr.  Speed  appeared  for  the  petitioners. 

Inasmuch  as  the  first  tenant  for  life  had  neglected  to 
substitute  a  new  life  for  the  first  cestui  que  vie,  ue.,  Lord 
Clarendon,  the  amount  which  would  have  been  paid  for 
such  purpose,  and  interest  thereon  from  the  death  of  Lord 
Clarendon,  became  a  debt  due  from  his  estate :  Wadky  v. 
Wadley  {a). 

(a)  2  Coll.  11, 
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In  this  case  the  first  tenant  for  life  was  bound  to  renew, 
but  there  was  no  obligation  on  any  other  of  the  devisees 
under  the  will ;  therefore,  as  between  the  tenant  for  life 
and  those  in  remainder,  each  would  be  bound  to  bear 
his  share  of  the  burden  in  proportion  to  his  actual 
enjoyment  of  the  estate:  Jones  v.  Jones  (a).  Greenwood 
V.  Evans  {b). 

It  was  quite  clear,  having  regard  to  the  construction  ol 
the  will,  that  R.  T.  S.  Browne  could  not  have  been  com- 
pelled to  renew  during  the  continuance  of  his  estate,  even 
if  one  of  the  cestuis  que  vie  had  died  during  his  life  estate: 
fVhite  V.  WIiite{c)y  O'Ferrall  v.  O' Ferrall  {d)^  Latorence 
V.  Maggs{e\ 

Suppose  R.  T.  S.  Browne  had  effected  the  policies  in 
his  own  name,  to  secure  an  annuity  granted  him  in  con- 
sideration of  monies  advanced  by  him,  it  was  clear,  even 
though  the  premiums  had  been  paid  out  of  the  annuity, 
i.^.,  paid  in  fact  by  the  grantor,  the  proceeds  of  the 
policies  would  belong  to  the  insurer:  Gotlieb  v. 
Cranch{f\  Lea  v.  Hinton{g)i  Morland  v.  Isaac {h).  But 
how  could  the  circumstance  that  the  policies  were 
effected  in  the  joint  names  of  himself  and  the  trustees  of 
the  will  make  any  difference  ?  Neither  the  trustees  nor 
B.  T.  S.  Browne  were  under  any  obligation  to  insure  the 
life  of  the  cestuis  que  vie,  or  in  case  of  the  death  of  one  of 
the  lives  to  renew  the  lease.  The  trustees  held  the 
proceeds  of  the  policy  on  no  trust,  except  for  the  estate 
of  R.  T.  S.  Browne,  by  whom  the  premiums  had  been 
pud. 

With  regard  to  the  payment  of  the  premiums  by  the 
receiver  out  of  the  rents  and  profits  of  the  estate  without 
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the  knowledge  or  consent  of  the  executrix  and  residuary 
legatee,  it  was  clear  that  circumstance  could  not  alter  the 
rights  of  the  parties,  though  it  gave  to  the  trustees  a  lien 
on  the  proceeds  of  the  policies  to  that  amount.  [^Burridge 
V.  Row{a),  Drysdale  v.  IHffffott{b),  Bennett  v.  Colley(c\ 
Dyer  v.  Dyer{d),  TYiston  v.  Hardey{e)j  Nightingak 
V.  Lawson  (/),  Stone  v.  Theed{g)y  Capel  v.  Wood  (h\ 
Earl  of  Shaftesbury  v.  Duke  of  Marlhorouyh{i)y  Milnes  y. 
Slater{k),  were  cited.] 


Mr.  Malins  and  Mr.  Faber  appeared  for  the  plaintiff  in 
the  suit. 

Mr.  R.  W.  E.  Forster  appeared  for  the  remaindermen. 

Mr.   Craig y  as  amicus    curuBy  mentioned  the  case  of 
Reeves  v.  Creswich{t), 

The  counsel  for  the  respondents  were  not  heard. 


Judgment.      TlIE  ViCE-ChANCELLOR  : — 

The  tenant  for  life  was  only  one  of  the  three  persons 
in  whose  names  the  policies  were  effected,  and  his  repre- 
sentative, therefore,  is  not  entitled  to  recover  the  monies 
they  produced.  On  the  question  whether  the  estate  of  the 
tenant  for  life  ought  to  be  recouped  the  amount  of  the 
premiums  which  were  paid  out  of  his  estate,  from  which 
he  derived  no  advantage,  it  would  seem  reasonable,  if  the 
case  rested  there,  that  those  who  reap  the  benefit  of  the 
policies  effected  in  this  way  ought  to  bear  their  share  of 


(a)  1  Y.  &  C.  C.  C.  183. 
(&)  22  Beav.  238. 

(c)  2  M.  &  K.  225,  232. 

(d)  2  Cox,  92. 

(e)  14  Beav.  332. 
(/)  1  Bro.  C.  C.  440. 


(g)  2  Bro.  C.  C.  242. 
(h)  4  Ru88. 500. 
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the  burden.  But  in  this  case  the  tenant  for  life  effected 
these  policies  upon  an  arrangement  with  the  trustees  of 
the  will,  there  being  a  question  whether  the  tenant  for  life 
was  bound  to  renew  the  lease. 

On  the  construction,  it  is  plain  the  testator  intended 
the  tenants  for  life  in  succession  should  renew  the  leases, 
though  the  will  imposes  the  obligation  in  express  terms 
upon  one  only.  But,  even  admitting  that  it  was  doubtful 
whether  this  obligation  existed,  it  is  clear  the  tenant  for  life 
effected  these  policies  in  the  belief  that  he  was  bound  to 
renew  the  leases,  and  not  with  a  view  to  any  right  to 
recover  back  the  premiums. 

He  was  not  the  survivor  of  the  three  persons  to  whom 
the  insurance  was  payable.  Had  he  survived,  there 
might  have  been  a  question  whether  he  could  not  claim  a 
lien  on  the  monies  payable  under  the  policies;  and  if  his 
legal  personal  representative  had  got  possession  of  the 
fund,  it  might  be  doubtful  how  far  this  Court  would 
interfere  with  his  possession  until  this  lien  had  been  satis- 
fied. But  the  result  of  the  arrangement  was,  that  the 
person  to  receive  the  proceeds  of  the  policy  was  not 
the  tenant  for  life,  but  the  legal  personal  representative 
of  the  surviving  trustee ;  and  he,  having  acquired  the 
fund,  took  it  impressed  with  a  trust  for  the  benefit  of  the 
parties  entitled  to  the  estate.  The  case,  therefore,  is  one 
in  which  the  tenant  for  life  paid  the  premiums  without 
any  expectation  of  having  them  repaid,  and  without  any 
other  intention  than  to  discharge  the  obligation  which  he 
considered  was  imposed  by  the  will. 

With  respect  to  the  bonuses,  other  considerations  arise. 
According  to  the  terms  of  the  insurance  companies  with 
the  insurers,  the  bonuses  were  to  be  applied  in  diminish- 
ing the  premium,  or  to  be  paid  to  the  insurers  at  their 
option,  in  which  latter  case  the  premium  would  remain 
unaltered.  Looking  to  the  age  of  the  person  whose  life 
was  insured^  it  is  not  unreasonable  to  assume  that  he 
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would  haye  elected  to  receive  bonuses  accruing  in  Ids 
lifetime,  which  would  therefore  form  part  of  his  assets, 
and  would  belong  to  his  widow,  who  is  his  legal  personal 
representative. 

There  must,  therefore,  be  a  declaration  that  the  proceeds 
of  the  policies  are  not  assets  of  the  tenant  for  life,  but 
that  60  much  of  the  bonuses  as  are  declared  during  the 
life  of  the  tenant  for  life  form  part  of  the  assets. 

The  costs  of  all  parties  must  come  out  of  the  funds. 


June  30f  A, 
July  Snef . 

Where  a  cre- 
ditor, after  ther 
Master  had 
reported  there 
were  no  debts, 
presented  a 
petition  charg- 
ing fraud,  and 
asking  leave  to 
go  in  and  prove 
against  the 
real  estate- 
there  being 
no  receiver 
and  no  fund 
in  court — ^the 
petition  was 
dismissed,  but 
without  preju- 
dice to  his 
filing  a  bill. 


SEALE  V.  BULLER. 
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lORGE  TEMPLER,  formerly  of  Whitehill,  in  die 
county  of  Devon,  by  his  will,  dated  shortiy  before  his 
death  in  1843,  directed  his  executors  to  call  in  all  his 
outstanding  personal  estate,  and  all  debts  which  should 
be  due  and  owing  to  him  at  his  decease,  and  directed 
them  to  stand  possessed  thereof  on  the  trusts  thereinafter 
declared.     He  gave,  devised,  and  bequeathed  to  his  wife 
and  Richard  Buller,  their  heirs  and  assigns,  all  his  manors, 
messuages,  and  real  estate,  upon  trust  to  sell  the  same; 
and  directed  them  to  stand  possessed  of  the  monies  to 
arise  from  such  sale,  and  also  of  tlie  rest  and  residue  of 
his  personal  estate  thereinbefore  mentioned,  after  pay- 
ment of  all  his  just  debts,  legacies,  and  the  charges  and 
expenses  of  executing  the  trusts  of  his  will  upon  certain 
trusts   therein  mentioned.     He   also  appointed  his  said 
wife  and  the  said  R.  Buller  executrix  and  executor  of 
his  wilL 

Shortly  after  the  testator's  death,  the  suits  of  SeaU  v. 
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BuUer  and  ^ale  v.  Plunhett  were  instituted  for  the  pur- 
pose of  administering  the  trusts  of  the  will.  A  decree 
was  subsequently  made  in  the  cause  of  Seale  v.  Buller 
for^  inter  alia,  the  usual  accounts  and  inquiries.  On  the 
19th  of  July,  1850,  the  Master  made  his  report,  which 
was  afterwards  confirmed,  whereby  he  found  that  no  one 
had  come  under  the  decree  to  prove  for  any  debt  against 
the  testator's  estate,  and  that  there  was  no  debt  due  to 
the  estate  nor  to  come  &om  the  estate  other  than  a  sum 
of  '3000/.,  secured  by  the  testator's  covenant  in  his  mar- 
riage settlement. 

By  that  instrument,  dated  the  12th  and  13th  of  January, 
1835,  certain  estates,  of  which  the  said  testator  George 
Templer  was  seised  in  fee,  were  limited  to  a  trust  for  a 
term  of  ninety-nine  years  from  the  testator's  death,  upon 
trust  that  his  widow  should  receive  an  annuity  of  210/., 
with  the  usual  powers  of  distress  and  entry,  and,  subject 
thereto,  to  pay  the  rents  and  profits  to  the  heirs  and 
assigns  of  the  said  George  Templer ;  and  after  the  ex- 
piration of  the  said  term,  the  said  hereditaments  were 
limited  to  three  trustees  for  a  term  of  1000  years,  upon 
the  trusts  thereinafter  declared,  and  after  the  expiration 
of  the  said  term  to  the  use  of  the  said  George  Templer, 
his  heirs  and  assigns.     The  trusts  of  the  said  term  of 
1000  years  were  declared  to  be,  to  rabe  2000/.  or  3000^, 
as  the  case  might  be,  as  portions  for  younger  children; 
in   case   there   should  be   two  such   children   and    no 
more,  then  the  sum  of  2000^ ;  and  if  the  children  being 
daughters  should  die  under  age  or  without  being  married, 
then  upon  trust  to  re-assign  the  said  trust  monies  or  the 
securities  for  the  same  to  the  said  George  Templer,  his 
executors,  administrators,  and  assigns,  for  his  own  use 
and  benefit.     It  was  provided  that,  if  George  Templer, 
his  executors  or  administrators,  should  pay  to  the  said 
three  trustees  3000/.,  pursuant  to  the  covenant  therein- 
after contained,  and  also  pay  to  the  said  trustees  4tOOOL, 
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1860.  to  be  held  bj  him  upon  the  trusts  thereinafter  declared, 
SbIlb  *^<1  ^80  after  fiiU  payment  of  the  annuity  of  210t,  and 
all  arrears  up  to  the  time  of  the  payment  of  the  swd  sum 
of  4000/.,  then  the  said  term  of  ninety-nine  years  should 
cease.  It  was  provided  that  if  the  said  George  Templer, 
his  heirs,  executors  or  administrators,  should  pay  the  said 
sum  of  4000/.,  the  trustee  should  stand  possessed  thereof 
in  trust,  in  the  first  place  to  pay  the  said  annuity  of  210/., 
and  subject  thereto  in  trust  for  the  said  George  Templer, 
his  executors,  administrators  and  assigns.  The  indenture 
contained  a  proviso  for  cesser  of  the  term  of  1000  years 
on  payment  of  the  said  sum  of  3000/. ;  and  on  the  trusts 
of  the  term  being  satisfied,  George  Templer  then  cove- 
nanted with  the  three  trustees  to  pay  them  within  six 
months  of  the  marriage  the  sum  of  3000/.,  to  be  held  by 
them  upon  trust  for  further  securing  the  payment  of  the 
said  rentcharge,  and  the  sum  of  2000/.  or  3000/.,  as  the 
case  might  be,  and  subject  thereto  in  trust  for  the  said 
George  Templer,  his  executors,  administrators  or  assigns; 
it  being  expressly  declared  that  the  said  sum  of  3000/1 
was  intended  only  as  a  further  security  with  the  said 
terms  for  the  annuity  of  210/.,  and  the  payment  of  the 
sum  of  2000/.  or  3000/.  as  the  case  might  be. 

By  an  order  made  in  the  causes  on  further  directions, 
dated  the  5th  of  August,  1850,  it  was  ordered  that,  upon 
the  trustees  of  the  settlement  of  the  13th  of  January, 
1835,  executing  a  conveyance  of  a  certain  estate  com- 
prised in  the  said  indenture  to  the  defendant  Bichard 
Buller,  as  trustee  of  the  will,  or  to  the  purchasers  thereof, 
the  said  defendant  should,  out  of  the  proceeds  of  the  sale, 
be  at  liberty  to  pay  to  the  trustees  such  a  sum  as,  to- 
gether with  a  sum  of  300/.  already  received  by  them, 
would  make  up  the  sum  of  3000/.,  and  also  out  of  the  said 
proceeds  the  sum  of  4000/.,  in  satisfaction  of  the  sums  of 
3000/.  and  4000/.  secured  to  the  trustees  thereof  respec- 
tively by  the  said  indenture.     And  it  was  ordered  that 
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he  should  also  be  at  liberty  to  i)ay  the  residue,  if  any,  of        i^co. 
the  proceeds  of  such  sale  into  court,  to  be  placed  to  the       Sealb 
credit  of  Seale  v.  Buller,  to  an  account  to  be  entitled,      bullkr. 
"  The  account  of  the  devised   estates,"   subject  to   the 
fiirther  order  of  the  Court.     Further  directions  were  re- 
served, with  liberty  to  any  of  the  parties  to  apply  to  the 
Court  as  there  should  be  occasion. 

Kichard  Buller,  in  pursuance  of  the  order,  in  July, 
1854,  paid  to  the  trustees  2700/.,  which,  with  the  pre- 
vious payment  of  300/.,  amounted  to  3000/. ;  he  also  paid 
the  sum  of  4000/.  These  two  sums  of  4000/.  and  3000/. 
which  had  been  invested  in  the  purchase  of  4318/.  9s.  9d. 
and  3231/.  17 s.  Sd.  Consols,  after  payment  of  the  costs 
which  had  been  taxed  and  paid,  formed  the  whole  of  the 
testator's  outstanding  personal  estate.  Both  these  simis 
were  subject  to  trusts  in  favour  of  the  two  daughters  of 
the  testator,  and  would,  in  certain  events,  revert  to  the 
testator's  estate. 

A  petition  was  now  presented  by  a  Mrs.  Duffield  and 
the  trustees  of  her  marriage  settlement,  dated  the  26th  of 
September,  1837,  claiming  in  equity  to  be  a  specialty 
creditor  of  the  testator  in  the  sum  of  4000/.,  with  interest 
from  August,  1853,  or  for  the  sum  of  4435/.  7^.,  with 
interest  on  4000/.,  from  January,  1858,  and  praying  for 
leave  to  go  in  and  prove  for  these  sums. 

The  petition  alleged  that,  by  an  indenture  of  the  31st 
of  December,  1834,  the  testator,  George  Templer,  as- 
signed to  Hugh  Percy  Davison  and  John  Smart,  a  bond- 
debt  due  to  the  said  George  Templer,  and  certain  other 
securities,  to  secure  the  repayment  by  the  said  George 
Templer  of  4000/.  and  interest  in  manner  therein  men- 
tioned; and  that  by  the  said  indenture  the  said  George 
Templer,  for  himself,  his  heirs  and  assigns,  covenanted 
with  the  Messrs.  Davison  and  Smart  that  he,  his 
heirs,  &c.,  would  pay  to  the  said  Davison  and  Smart, 
their  executors,  &c.,  the  said  sum  of  4000/.  and  interest. 
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By  an  indenture,  dated  the  26th  of  August,  1840,  the 
above  debt  of  4000Z.  and  interest  was  assigned  by  Davison 
and  Smart  to  Anne  Louisa  Francklin  in  consideration  of 
4000Z.  Subsequently  to  the  death  of  the  testator,  by  an 
indenture,  dated  the  19th  of  April,  1847,  made  in  con- 
templation of  the  marriage  of  Henry  Hope  Caulfield  and 
the  said  Anne  Louisa  Francklin,  the  said  debt  of  40001 
and  interest  was  assigned  by  Anne  Louisa  Francklin  to 
three  trustees,  their  executors,  administrators  and  asdgns, 
upon  the  trusts  therein  mentioned. 

That,  by  an  indenture  of  settlement  made  in  con- 
templation of  marriage,  dated  the  26th  of  September, 
1837,  a  sum  of  5143Z.  ITs.  Id.  Consols  was  settled  (subject 
to  the  life-interest  of  the  petitioner's  mother)  upon  trust 
during  the  joint  lives  of  the  petitioner  Frances  Amelia 
Dufficld  and  her  husband,  for  the  separate  use  of  the 
petitioner,  then  upon  certain  trusts  for  the  benefit  of  the 
children  of  the  marriage;  if  the  said  petitioner  should 
survive  her  husband,  in  trust  for  herself  absolutely ;  if 
she  should  not  survive  her  husband,  in  trust  as  she  should 
appoint,  and  in  default  of  appointment,  to  her  next  of 
kin.  That  Mrs.  Duffield  was  upwards  of  fifty  years  of 
age,  and  there  had  been  no  issue  of  the  marriage.  Under 
these  circumstances  Mrs.  Duffield,  on  the  death  of  her 
mother  in  February,  1857,  treated  herself  as  absolutely 
entitled  to  the  above  sum  of  stock ;  and,  acting  under 
the  advice  of  J.  E.  Buller,  late  of  the  firm  of  Smart  and 
Buller,  Lincoln's  Inn  Fields,  solicitors,  she  applied  for 
and  obtained  a  transfer  of  the  said  sum  of  stock  to  herself. 
It  was  shortly  afterwards  sold,  and  the  proceeds,  amount- 
ing to  471 9Z.  10*.  9rf.,  were  pdd  to  the  said  J.  E.  Buller, 
who  paid  the  same,  on  the  28th  of  July,  1857,  into 
his  own  account  at  his  bankers',  Messrs.  Child  and  Co., 
Temple  Bar.  On  the  31st  of  July,  1857,  no  cheque 
having  been  drawn  by  him  in  the  mean  time,  he  drew  a 
cheque  on  the  bankers  for  4435Z.  7*.,  and  paid  the  same  to 
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the  trustees  of  Mrs.  Caulfield's  settlement  above 
mentioned^  in  consideration  of  the  following  assign- 
ment By  an  indenture  dated  the  24th  of  July,  1857, 
in  consideration  of  4000Z.  by  the  said  J.  E.  Buller  paid 
to  the  said  three  trustees,  the  latter  assigned  the  said  debt 
or  sum  of  4000Z.  and  interest  to  the  said  John  Edward 
Buller,  his  executors,  administrators,  and  assigns,  for  his 
and  their  own  absolute  use  and  benefit.  In  the  same 
indenture  was  contained  an  assignment  of  the  bond-debt 
due  to  the  said  George  Templer. 

The  petition  alleged  that  the  last-mentioned  assign- 
ment, though  apparently  made  to  John  Edward  Buller 
for  his  own  use  and  benefit,  was  intended  to  be  taken  by 
him  as  trustee  for  the  petitioner,  Mrs.  Duffield,  and  that 
he  thereby  in  fact  became  trustee  of  the  said  security  in 
trust  for  her  and  others.  J.  E.  Buller  paid  the  petitioner 
interest  on  5000/.,  being  the  amount  represented  by  him 
to  have  been  produced  by  the  sale  of  the  said  sum  of 
Consols,  down  to  the  24th  of  January,  1858,  since  which 
time  the  petitioner  had  received  nothing.  In  August, 
1859,  J.  E.  Buller  was  adjudicated  a  bankrupt  The 
petitioner  further  alleged  that  he  had  since  discovered 
that  the  said  bond-debt,  expressed  to  be  assigned  to  John 
Edward  Buller  as  a  security  for  the  sum  of  40002.  and 
interest,  no  longer  existed,  the  whole  of  such  debt  having 
been  already  received. 

The  petitioner  alleged  that  the  executor  of  the 
testator's  wiU  had  been  charged  in  account  by  the  firm  of 
Smart  and  Buller  with  interest  on  400021  down  to  the 
26th  of  August,  1853,  and  there  remained  due  from  the 
estate  of  the  testator  5170/.,  or  thereabouts,  on  that 
account 

The  petition  prayed  that  the  petitioners,  or  one  of 
them,  might  be  allowed  to  go  in  and  prove  their  debt,  that 
the  reversionary  interests  which  might  fall  into  the 
testator's  estate,  under  the  settlement  of  the   13th  of 
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January,  1835,  might  be  sold,  and  the  proceeds  applied 
in  payment  of  the  amount  found  due  to  the  petitioners. 

Evidence  was  adduced  in  support  of  the  petition  to 
show  that  interest  had  been  paid  on  the  amount  due  to 
the  petitioners  by  the  firm  of  Smart  and  Buller,  acting, 
as  was  alleged,  as  the  agent  of  George  Templer,  and  then 
of  Kichard  Buller,  down  to  the  year  1853.  Mrs.  Duffield, 
by  her  affidavit,  deposed  that,  "  acting  under  the  advice 
of  John  Edward  Buller,  of  the  firm  of  Smart  and 
Buller,  she  applied  to  the  trustee  of  her  settlement  for  the 
transfer  or  payment  to  her  of  the  said  sum  of  Consok, 
and  it  was  subsequently  arranged  between  herself,  acting 
under  such  advice,  and  the  said  trustee,  that  the  said  sum 
should  be  sold,  and  the  proceeds  remitted  to  the  said 
John  Edward  Buller,  and  invested  on  mortgage." 

Evidence  was  adduced  on  behalf  of  the  respondent  to 
show  that  no  interest  had  been  paid  by  the  testator,  or 
his  executors  or  agents,  to  Miss  Francklin,  or  to  any 
person  on  her  behalf,  and  that  no  charge  was  made  in  die 
executors'  accounts  for  interest. 

Evidence  was  adduced  in  reply  to  prove  payment  of 
interest. 


Argument.  Mr.  Bacon  and  Mr.  F.  O.  Hayes,  for  the  petitioneK, 
contended,  on  the  evidence,  that  the  petitioners  were 
entitled  to  leave  to  go  in  and  prove  for  the  amount  of 
their  debt. 

Mr.  Malins  and  Mr.  Hetherington,  Mr.  Greene  and  Mr. 
Stuart,  Mr.  Eddis,  Mr.  W.  W.  Cooper  and  Mr.  Jeud 
appeared  for  the  several  respondents. 

An  objection  was  taken  that,  there  being  no  fund  in 
court,  and  nothing  undistributed  but  the  real  estate,  the 
Court  had  no  jurisdiction  to  make  the  order  asked  in  the 
petition. 


Mr.  Bacon,  in  reply  to  the  objection* 
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The  whole  estate  is  under  the  dominion  of  the  Court, 
because  whatever  is  vested  in  trustees  where  it  has  been 
instituted  to  administer  a  trust  estate  is  in  fact  under  the 
control  of  the  Court.  Moreover,  if  a  bill  had  been  filed 
against  the  trustees,  the  first  objection  to  such  bill  would 
be  that  the  monies  were  under  the  dominion  of  the  Court. 

It  was  submitted,  therefore,  that  the  proper  mode  of 
applying  was  by  petition. 

Gillespie  v.  Alexander  (a)  was  cited. 

[The  Vice-Chancellor  referred  to  the  case  of 
Greig  v.  Somerville  (^).] 

The  Vice-Chancellor: — 

No  authority  whatever  has  been  adduced  to  show  that, 
as  against  the  heir  to  whom  real  estates  have  descended, 
or  as  against  devisees  claiming  to  be  entitled  to  real 
assets,  the  Court  has  ever  interfered,  ujwn  petition,  on 
behalf  of  a  creditor  who  did  not  come  in  in  time. 

In  the  absence  of  authority,  the  case  must  be  regulated 
by  principle. 

In  the  case  of  Gillespie  v.  Alexander  a  petition  was 
entertained,  and  th6  principle  upon  which  it  was  enter- 
tained was  stated  in  the  clearest  terms  by  Lord  Eldon. 
Lord  Eldon  said :  "  If  a  creditor  does  not  come  in  till 
after  the  executor  has  paid  away  the  residue,  he  is  not 
without  remedy,  though  he  is  barred  the  benefit  of  that 
decree.  If  he  has  a  mind  to  sue  the  legatees  and  bring 
back  this  fund,  he  may  do  so ;  but  he  cannot  affect  the 
legatee  except  by  suit,  and  he  cannot  aftect  the  executor 
at  all." 

Now,  if  he  cannot  aflfect  the  legatee,  whose  money  is 
not  in  court,  except  by  suit,  upon  what  principle  can  he 
affect  an  heir  or  devisee,  there  being  no  receiver,  and  no 
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funds  with  which  the  Court  can  deal  as  proceeds  of  the 
real  estate,  subject  to  any  trust  in  &your  of  the 
petitioner  ? 

It  is  with  the  greatest  r^ret  that  I  dispose  of  any 
case,  especially  a  case  of  this  kind,  upon  an  objection  in 
point  of  form.  But  when  it  is  a  question  whether  a 
petitioner  with  sudi  a  clidm  as  the  present  should  file  a 
bill,  or  have  the  case  entertained  upon  petition,  it  is  much 
more  than  a  mere  matter  of  form  (seeing  the  very  serious 
allegations  made  by  the  petitioner,  the  very  formidable 
relief  which  is  prayed  against  persons  who  are  not  before 
the  Court,  the  Court  not  having  in  its  hands  the  property 
which  is  claimed  by  the  plaintiff)  to  consider  whether  the 
matters  put  in  issue  should  not  be  solemnly  adjudicated 
upon  in  the  more  appropriate  form  of  a  suit,  rather  than 
in  the  shorter  form  of  a  petition.  The  petition  contains 
allegations  of  fraud — of  conduct  of  the  most  extraordinary 
kind  in  the  conduct  of  this  very  cause — and  if  the 
petitioner  has  that  primd  facie  case  which  she  seems  to 
have,  she  must  assert  her  right  by  bill,  and  not  by 
petition.  I  must  dismiss  the  petition,  but  without  costs, 
and  without  prejudice  to  the  right  of  the  petitioner  fo 
file  a  bill. 
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GRATRIX  V.  CHAMBERS.  j^h. 

OAJOES  CHAMBERS,  by  an  informal  instrument,  Where  an  un- 
dated 28th  of  July,  1842  (which  had  been  prepared  as  given  by  will, 
ins-fcxTictions  for  his  wiU,  but  had  been  duly  executed,  l^^^fl^^ 
uirtil  a  more  formal  one  could  be  prepared),  devised  all  ftind,witha 

,.  1  provision  for 

flia  i-eal  and  personal  estate  to  trustees,  upon  the  trusts,  forfeiture  in 
&c« ,  that  is  to  say,  as  to  his  estate  in  Hulme,  upon  trust  certa^  wntin- 

for  Elizabeth  Hall  for  life,  with  remainder  to  her  children  «^'''^i'  S® 
,  ,  ,  ^  Court  held 

Ma  issue,  with  remainder,  as  to  one  moiety,  upon  trust  that  the  an- 

for  cJefendant  John  Hardcastle  Richardson  for  life,  with  re-  not  entiUedto 

mainder  to  his  children  and  issue,  in   same  manner   as  ^gg^^^lJ^e 

thereinafter  declared  concerning  testator's  Oxford   Road  of  the  annuity 

estate,  with  remainder  to  Mary  Roberts  (since  deceased,  corpus  on  the 

the    mother  of  the  defendant  EUen  Roberts)  and  her  ^J^ft^^. 

ctildren  and  issue,  in  the  same  manner  as  the   other  pffl'"A<w«(a), 

but  was  en- 
^oi^ty  was  thereby  given.     And  as  to  the  other  moiety,  titled  to  have 

^Pon  trust  for  Mary  Roberts  for  life,  with  remainder  to  payments  of 

^^^  children  and  issue,  in  same  manner  in  all  respects  as  ^e  annuity 
w  .  .  .  ,  made  good,  if 

^^«  thereinafter  provided  concerning  the  share  given  to  necessary, 

^®i^  in  the  testator's  Oxford  Road  estate.  Corpus,  L  in 

-And  the  said  testator  thereby  declared  that  as  to  his  ^^i^^^ 

^*ford  Road  estate,  the  same  should  be  held  by  his  said 

'^^etees,  as  to  one   moiety  thereof  for  the  said  John 

^^^xdcastle  Richardson  for  life,  with  remainder  to  his 

^'^ildren  and  issue,  with  remainder  upon  trust  for  the 

*^^  Mary  Roberts  and  Elizabeth  Hall,  in  equal  shares; 

*^^  after  the  death  of  either  of  them,  as  to  her  share  for 

*^^^  children  and  their  heirs  in  the  same  manner  as  thereby 

P^^vided  concerning  the  lands  devised  in  trust  for  them, 

*^^  sud  Mary  Roberts  and  Elizabeth  Hall,  "  provided 


Callander  ib). 


(a)  1  De  G.  &  Sm.  357.  {b)  2  De  G.  M.  k  G.  625. 
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I860. 
Gratrix 

V. 

Chambers. 
Stattinent, 


that  each  of  the  shares  of  John  Hardcastle  Richardson, 
Mary  Kobertt?,  and  Elizabeth  Hall,  and  their  respective 
children,  shall  be  subject  to  the  payment  of  20t  a  year 
(making  60/.  a  year  in  the  whole)  to  their  father  John 
Richardson,  from  the  death  of  my  said  wife  during  the 
life  of  the  said  John  Richardson,  to  be  paid  to  him  with- 
out anticipation.  If  he  become  bankrupt,  or  take  the 
benefit  of  any  Act  now  or  hereafter  to  be  in  force  for  the 
relief  of  insolvent  debtors,  or  charge  or  anticipate  the 
same,  then  his  interest  to  cease  as  if  he  were  dead." 

The  will  did  not  contain  any  express  devise  of  the 
other  moiety  of  the  Oxford  Road  estate. 

The  testator  died  in  1847  without  having  executed  any 
more  formal  will,  as  contemplated  when  the  instructions 
were  prepared ;  and  probate  of  the  above  instrument  was 
granted  to  the  executors,  who  were  the  same  persons  as 
the  trustees.  Shortly  after  his  death,  a  suit  was  insti- 
tuted by  the  trustees  and  executors  for  the  administration 
of  the  trusts  of  the  will,  and  usual  accounts  and  inquiries 
were  directed. 

On  first  hearing,  on  further  consideration,  all  the  testa- 
tor's property  was  ordered  to  be  sold,  and  the  proceeds  of 
the  sale  of  the  Oxford  Road  estate  were  ordered  to  be 
carried  to  a  separate  account — the  proceeds  of  the  sale  of 
the  Oxford  Road  estate. 

On  the  second  hearing,  on  further  consideration,  it  was 
declared  that  one-fourth  of  the  fund  standing  to  the  credit 
of  the  proceeds  of  the  sale  of  the  Oxford  Road  estate  was 
devised  to  Ellen  Roberts  on  her  attaining  twenty-one, 
one-fourth  part  thereof  to  Elizabeth  Hall  and  ber 
children,  and  two-fourths  to  John  Hardcastle  and  his 
children.  And  it  was  also  declared  that  the  money 
standing  to  the  account  "  the  proceeds  of  the  sale  of  the 
Oxford  Road  estate,"  was  subject  to  the  payment  of  the 
said  annuity  of  60/.  to  John  Richardson,  in  manner  fol- 
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lowing,  that  is  to  say : — J.  H.  Richardson,  two-fourths, 
was  subject  to  20/.,  the  one-fourth  of  Elizabeth  Hall  and 
her  children  was  subject  to  20/.,  and  the  one-fourth  of 
Ellen  Roberts  was  subject  to  20/.,  but  without  prejudice 
to  the  question  whether  the  said  annuity  had  been 
charged,  &c. 

Out  of  these  three  sums  a  sirni  of  634/.  was  taken  equally, 
and  carried  over  to  an  account,  "  The  annuity  account  of 
John  Richardson,  subject  to  the  question  whether  he  has 
forfeited  the  same." 

John  Richardson  assigned  the  arrears  which  had  ac- 
tually accrued  due  to  Mr.  Thorneley  to  secure  390/.  and 
interest. 

After  the  above  deductions,  the  shares  were  as  fol- 
lows : — 


Richardson  ^   ,  ^^   i  ^      i      . 

>  share  amounted  to  about 


John    H. 

and  children's 
Elizabeth    Hall    and^ 
children's  / 

Ellen  Roberts's 


do. 
do. 


do. 
do. 


£670 

335 
335 


Thorneley  and  John  Richardson  now  presented  a  peti- 
tion praying  for  the  payment  of  390/.  to  Thorneley  out 
jf  the  sum  of  634/.,  and  for  payment  of  the  balance 
thereof  to  John  Richardson,  and  for  directions  as  to  the 
uinuities. 


I860. 

Gratrix 

r. 
Chambers. 

Statement, 


Mr.  Buri/y  in  support  of  the  petition,  contended  that 
John  Richardson,  the  annuitant,  was  entitled  to  have  a 
valuation  set  on  the  annuities  of  20/.  and  20/.  issuing  out 
of  the  shares  of  the  Halls  and  Roberts,  and  the 
amount  of  such  valuation  paid  to  him  out  of  the 
corpus  of  their  shares,  Wroughton  v.  Colquhoun  (a), 
or  else  to  payment  of  the  annuities  of  20/.  and  20/. 
out  of  the  income  of  those  shares ;   and  so  far  as  the 


Argument. 


{a)  1  De  G.  &  S.  367. 
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1860. 


income  thereof  in  each  year  was  insufficient,  to  have  the 
deficiency  made  good  out  of  the  carpus  thereof:  Wright  t. 


Oratuix 
Chambers.     Callander^d), 


Argument, 


Mr.  Renshawy  for  Elizabeth  Hall  and  her  children,  and 
Mr.  Hislop  Clarke,  for  Ellen  Roberts,  opposed,  and  sub- 
mitted that  all  that  the  petitioner,  John  Richardson,  was 
entitled  to,  was  to  have  a  valuation  set  on  the  annuities, 
and  then  to  have  the  annuities  of  20/.  and  202.  paid  out 
of  such  valuation  during  his  life,  or  until  he  should 
charge,  &c.  &c.,  the  same :   Carr  v.  Ingtlhy{li). 


Mr.  C.  Hall  for  John  Hardcastle  Richardson. 


Judgment.  The  Vice-Chancellor  siud  he  thought  that  the 
proviso  as  to  forfeiture  prevented  the  principle  of  the 
case  of  Wroughton  v.  Colquhoun  from  being  applied.  But 
that  the  petitioner  was  clearly  entitled  to  have  payment 
of  his  annuity  in  full  out  of  the  shares  of  the  Hallfl  and 
Roberts,  even  though  the  whole  funds  should  thereby  be 
exhausted,  as  the  annuities  were  given  out  of  the  pro- 
perty itself,  and  not  merely  out  of  the  income. 

The  costs  must  be  paid  out  of  the  three  funds  rateably. 


(a)  2  De  G.  M.  k  G.  652. 


{h)  lDeG.&S.Se2. 
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SYMONDS  V.  THE  MARINE  SOCIETY. 

Joshua  DRINKALD,  by  his  will,  dated  the  Ist  of  The  proceeds 

of  QTowinfir 
September,  1858,  after  giving  numerous  legacies  and  crops  of 

specific  devises,  made  the  following  disposition : —  morass**' 

"  I  give  the  sum  of  3000/.  to  or  for  the  benefit  of  the  <^l<>ye^  ^^ 
**  ,         .  trefoil,  held  to 

Middlesex  Hospital  in  Charles  Street,  London,  and  the  be  savouring 

sum  of  2000/.  for  the  benefit  of  the  Royal  Free  Hospital,  and  wi^nttie 

in  Gray's  Inn  Road,  London,  and  I  direct  that  the  receipt  ^^^Jjjgjj. 

of  the  treasurer  or  of  the  managers  and  trustees  for  the  ^^  therefore 

time  being  of  the  said  respective  hospitals  shall  be  a  to  pay  legacies 

sufficient  dischdtge  for  the  same.    I  give  the  sum  of  500/.  to  JJhiS?^e*te8- 

or  for  the  benefit  of  the  school  in  Stafford  Street,  Mary-  ta^r  directed 

,      ,        to  be  paid  out 
le-bone,  Middlesex,  attached  to  Christ  Church  district,  ofpureper- 

And  I  direct  that  the  receipt  of  the  treasurer  or  of  the  *^°^*y* 
managers  and  trustees  for  the  time  being  of  the  said 
school  shall  be  a  sufficient  discharge  for  the  said  sum.  I 
give  the  sum  of  1000/.  to  or  for  the  benefit  of  the 
Western  General  Dispensary,  situate  and  being  No.  266, 
Mary-le-bone  Road,  in  the  county  of  Middlesex,  and  I 
direct  that  the  receipt  of  the  treasurer  or  of  the  managers 
and  trustees  for  the  time  being  of  the  said  dispensary 
shall  be  a  sufficient  discharge  for  the  same.  I  wish  each 
of  the  two  last-mentioned  legacies  to  form  part  of  the 
endowment  fund  of  the  respective  institutions  to  or  for 
the  benefit  of  which  such  legacies  are  given  if  such  a 
fund  exists,  if  not,  then  to  be  applied  to  the  general 
purposes  of  such  institutions  respectively.  I  give  the 
sum  of  1000/.  to  or  for  the  benefit  of  the  Dread- 
nought Seamen's  Hospital  ship,  which  lies  in  the  River 
Thames,  off  Deptford,  and  the  offices  of  which  institution 
are  in  King  William  Street,  and  I  direct  that  the  receipt 
of  the  treasurer  or  of  the  managers  and  trustees  for  the 
time  being  of  the  last-mentioned  institution  shall  be  a 
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1800.  snfficient  discharge  for  the  same.  My  late  brother  John 
STM05M  Drinkald  was  a  zealous  working  member  of  the  first  com- 
The  Makise  mittee  formed  for  promoting  the  objects  of  this  useful 
^^^'^^'  charity,  in  conjunction  with  the  late  Admiral  Young, 
Statement,  Captain  Willoughby,  R.N.,  Mr.  Snodgrass,  Mr.  Alder- 
man Rowcroft,  and  Captidn  Lochner,  E.I.C.S.  I  pTe 
the  sum  of  5000/.  to  the  treasurer  for  the  time  being  of 
the  Corporation  called  the  Marine  Society,  London,  for 
the  use  of  the  said  Marine  Society,  for  the  purposes  for 
which  the  same  institution  was  originally  founded,  but 
not  to  be  applied  in  or  towards  the  erection  of  buildings, 
and  I  declare  that  the  receipt  of  such  treasurer  for  the 
time  being  of  the  said  Marine  Society  shall  be  a  sufficient 
discharge  for  the  same.  I  give  the  sum  ^  4500Z.  to  the 
treasurer  for  the  time  being  of  the  ^  London  Hospital'  in 
the  Whitechapel  Road,  London,  for  the  use  and  benefit 
of  that  institution,  and  his  receipt  shall  be  a  sufficient 
discharge  for  the  same.  I  give  the  sum  of  500£  to  the 
treasurer  for  the  time  being  of  the  Samaritan  Society, 
instituted  for  relieving  such  distress  of  patients  at  the 
London  Hospital  as  is  not  within  the  provision  of 
hospitals  for  the  use  and  benefit  of  the  said  Samaritan 
Society,  and  his  receipt  shall  be  a  sufficient  discharge  for 
the  same.  I  declare  that  the  directions  hereinbefore 
given  as  to  the  parts  of  my  estate  out  of  which  my  just 
debts,  funeral  and  testamentary  expenses,  and  the  legacies 
given  by  me  are  to  be  paid,  shall  not  apply  to  the  legacies 
hereinbefore  given  to  or  for  charitable  institutions,  viz., 
the  legacies  to  or  for  the  benefit  of  the  Middlesex 
Hospital,  the  Royal  Free  Hospital,  the  School  in  Stafibrd 
Street,  the  Western  General  Dispensary,  the  Dread- 
nought Seamen's  Hospital  Ship,  the  Marine  Society,  the 
London  Hospital,  and  the  Samaritan  Society.  And  I 
direct  that  such  last-mentioned  legacies  shall  be  paid  out 
of  that  part  of  my  personal  estate,  which  shall  at  my 
death  consist  of  pure  personalty." 
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By  a  codicil  to  his  said  will,  after  giving  niunerous        i^o. 
►ther  legacies,  he  gave  and  devised  to  the  use  of  T.  S.      Stmonds 
rielder,  W.  Symonds,  and  F.  J.  Ridsdale,  their  heirs,  xhe  Marine 
xecutors,  &c.,  his  freehold  fiurms  at  Rudgwick,  in  the      Society. 
ounty    of    Sussex,  *'  and    the  timber,   live  and  dead     Statement, 
irming  stock,  implements  of  husbandry,  growing  crops, 
nd  all  other  effects  belonging  to  him  which  should  be  in 
nd  about  the  said  &rms  and  land  at  the  time  of  his 
ecease,"  upon  trust  to  sell  "  and  stand  possessed  of  and 
iterested  in  the  monies  to  arise  thereby,  upon  trust  as  to 
le  whole  of  the  same  monies,  except  such  as  shall  arise 
rom  pure  personalty,  to  pay  the  same  unto  Mr.  Robert 
[eeling,  or  to  invest  the  same  in  his  name  in  the  public 
tocks  or  funds  of  Great  Britain,  as  he  might  direct."  He 
Iso  declared   that  the  trustees  or  trustee  for  the  time 
eing  should  stand  possessed  of  and  interested  in  "  the 
ssidue  of  the  monies  arising  by  such  last-mentioned  sale 
s  part  of  his  residuary  personal  estate." 
The  testator  then  proceeded  as  follows : — 
"  I  give  devise  and  bequeath  unto  the  said  Thomas 
Idward  Fielder,  William  Symonds,  and  Francis  James 
lidsdale,  their   executors,   administrators,   and   assigns, 
^cording  to  the  nature  and  quality  thereof  respectively, 
11   the   rest  residue   and  remainder  of   my    real    and 
3rsonal  estate  and  effects,  whatsoever  and  wheresoever, 
pon  trust  that  they  or  other  the  trustees  or  trustee  for 
16  time  being  of  my  will  do  and  shall  with  all  con- 
enient  speed  after  my  decease  call  in  and  convert  into 
toney  my  said  residuary  personal  estate,  or  such  part 
lereof  as  shall  not  consist  of  money,  or  government 
5curities,  stocks,  or  funds,  and  do  and  shall  absolutely 
3II  and  dispose  of  all  my  residuary  real  estate  and  stand 
ossessed  of  and  interested  in  the  monies  to  arise  from 
\e  sale  hereinbefore  directed  to  be  made  of  my  residuary 
itl  estate,  and  to  arise  and  be  produced  from  that  part  of 
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1860.        my  residuary  personal  estate  which  I  have  directed  to  be 
Symonds      converted  into  money,  and  of  and  in  the  monies,  govem- 
Thb  Marine  J^^^t  securities,  stocks,  or  funds,  constituting  the  other 
^f!fj^'      part  of  my  residuary  personal  estate,  upon  trust,  in  the 
Statement,     first  place    to   apply   the  monies  arising  from  the  sale 
hereinbefore  directed  to  be  made  of  my  residuary  real 
estate  as  shall  at  my  death  savour  of  realty  or  shall  not 
consist  of  pure  personalty,  in  or  towards  payment  of  my 
just  debts,  funeral  and  testamentary  expenses,  and  the 
legacies  given  by  my  will  or  by  this  or  any  subsequent 
codicil  thereto  (except  the  legacies  to  or  for  charitable 
institutions),  and  of  the   succession   and  legacy  duties 
hereinbefore  directed  to  be  paid  out  of  my  estate,  and 
upon  trust  by  with  and  out  of  the  remaining  part  of  my 
residuary  personal  estate  (being  that  part  of  my  residuary 
personal  estate  which  at  my  death  shall  consist  of  pure 
personalty),  to  pay  so  much  and  such  part,  if  any,  of  the 
same   debts,  funeral  and    testamentary    expenses,   and 
legacies,  succession,  and  legacy  duties  as  the  other  parts 
of  my  residuary  estate  shall  have  been  insufficient  to  pay, 
and  also  the  legacies  by  my   said    will  or  any  codicil 
thereto  given  to  or  for  charitable  institutions.     And  upon 
further  trust  to  pay  and  divide  what  shall  remain  (after 
answering  the  purposes  aforesaid)  of  the  monies  arising 
from  that  part  of  my  residuary  personal  estate  which 
shall  at  my  death  consist  of  pure  personalty  unto  and 
between   the   charitable   institutions    in    my    said    will 
mentioned  in  proportion  to  the   sums  by  my  said  will 
given  to  or  for  their  benefit  respectively.     And  I  declare 
that  the  directions  in  my  said  will  contained  as  to  the 
receipts  which   shall   be    sufficient    discharges    for   the 
legacies  therein  given  to  the  said  charitable  institutions 
shall  extend  and  be  applicable  to  the  bequests  in  their 
favour    hereinbefore    contained.       And   I  hereby   also 
declare  that  it  shall  be  lawful  for  the  trustees  or  toistee 
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for  the  time  being  of  my  will  to  make  sale  of  the  real  i860, 
estates  and  other  property  hereinbefore  directed  to  be  Symonos 
sold,  either  entirely  and  altogether  or  in  parcels,  by  public  ^he  Marimk 
auction  or  private  contract,  to  any  person  or  persons  Society. 
willing  to  become  the  purchaser  or  purchasers  thereof  StatenunU 
respectively,  for  such  price  or  prices  or  sum  or  sums  of 
money  as  to  them  or  him  the  said  trustees  or  trustee 
shall  seem  reasonable,  and  subject  to  such  special  or  other 
oondilions  or  stipulations  as  to  title  or  otherwise  as  they 
or  he  shall  think  fit,  and  for  promoting  and  facilitating 
such  sale  or  sales  to  enter  into  make  or  execute  all  such 
contracts  covenants  agreements  conveyances  surrenders 
assurances  acts  deeds  matters  and  things,  which  to  my 
trustees  or  trustee  shall  seem  reasonable.  And  I  declare 
that  the  receipt  or  receipts  of  the  said  trustees  or  trustee 
for  the  time  being  of  my  will  for  any  money  payable 
under  my  will  or  any  codicil  thereto,  shall  effectually  dis- 
charge the  person  or  persons  paying  the  same  from  being 
answerable  or  accountable  for  the  misapplication  or  non- 
application  thereof  or  of  any  part  thereof,  or  to  inquire 
into  the  necessity  of  any  such  sale.  I  direct  that  the  said 
Francis  James  Ridsdale  shall  be  at  liberty  to  make  the 
usual  professional  charges  against  my  estate  for  any 
business  done  by  him  either  alone  or  in  partnership  with 
any  other  person  or  persons  as  an  attorney  or  solicitor  in 
connection  with  the  executorship  and  trusts  of  this  my 
will,  and  that  the  said  Francis  James  Ridsdale  and  his 
partner  and  partners  (if  any)  shall  receive  the  amount  of 
such  charges  out  of  my  estate,  notwithstanding  his  being 
one  of  my  executors  and  trustees,  and  notwithstanding 
the  legacies  given  to  him  by  me.  In  all  other  subjects  I 
oonfirm  my  said  will." 

The  testator  died  on  the  30th  of  March,  1859,  and  a 
bill  was  shortly  afterwards  filed  by  his  acting  executors, 
to  administer  the  trusts  of  the  will  against  the  Marine 

z  2 
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SociETr. 
Statement, 


1B60.  Society  as  representing  the  residuary  estate  of  the 
rMOKDs  testator.  On  the  18th  of  February,  1860,  the  usual 
The  m'arikb  administration  decree  was  pronounced,  in  pursuance  of 
which,  the  chief  clerk,  by  his  certificate,  dated  the  7th  of 
July,  1860,  testified  that  the  executors  had  received  for 
personal  estate  not  specifically  bequeathed,  31,894^  7*.  3i, 
and  had  paid,  or  were  entitled  to  be  allowed  on  account 
thereof,  sums  amounting  to  31,310/.  ISs.  7rf.,  leaving 
583/.  8^.  8rf.,  due  from  them  on  the  balance  of  the  account 
He  also  certified  that  the  sum  of  1400/.  0^.  8rf.,  being 
part  of  the  said  sum  so  received,  consisted  of  personal 
estate  savouring  of  realty,  unless  the  Court  should  be  of 
opinion  that  the  smn  of  854/.  15^.,  being  the  produce  of 
the  sale  of  wheat,  oats,  rye  grass,  clover,  and  trefoil,  is, 
under  the  construction  of  the  Statutes  of  Mortmain,  to 
be  also  construed  as  savouring  of  realty,  in  which  case  the 
said  sum  of  854/.  15^.,  less  its  proportion  of  the  expenses 
of  the  sale,  would  have  to  be  added  to  the  sum  of 
1400/.  Os.  8d. 

The  said  crops  were  growing  at  the  time  of  the 
testator's  decease. 

Argument,         Mr.  Elmsley  and  Mr.  Prendergast^  for  the   plaintiffs, 
submitted  the  question  to  the  Court. 

Mr.  Druce^  for  Mr.  Keeling,  took  no  part  in  the 
argument. 

Mr.  E.  Webster  for  the  Marine  Society. 

The  question  is  whether  the  growing  crops  are  pure 
personal  estate;  but  it  was  settled  that  growing  crops 
would  not  pass  under  a  devise  of  farming  stock,  except 
there  was  an  intention  on  the  will  that  the  devisee  should 
take  the  personal  estate :  Vaisey  v.  Reynolds  (a).  See  also 
Blake  V.  Gibbsy  Steward  v.  Cotton  (b). 


(a)  5  Russ.  12. 


(b)  Ibid.  note. 
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In   ffisst  V.  Moore  (a),  money    and  the  stock  on  his 
iEurm,  and  all  other  his  personal  estate,  was  held  to  give 
he  growing  crops  of  corn  to  the  executor  and  not  to  the  r^^^  mIrinb 
levisee  of  the  land. 

The  same  question  had  often  arisen  at  law  on  the 
Statute  of  Frauds,  but  there  was  some  conflict  in  the 
luthorities.  In  Evans  v.  Roberts  (b)y  it  was  held  that  a 
jrowing  crop  of  potatoes  was  not  an  interest  in  land 
within  the  4th  section  of  the  Statute  of  Frauds. 

l^Crosby  v,  JVadsworth(c)y  vjmSl  Johnston  \.  Swann(d), 
were  cited.] 

Mr.  Halletty  on  behalf  of  the  Koyal  Free  Hospital,  con- 
ended  that,  though  the  growing  crops  were  a  produce  of 
he  land,  they  were  in  fact  personal  estate.  A  canal  was 
nseparably  connected  with  the  land,  but  it  had  been 
leld  that  canal  shares  were  not  an  interest  in  land; 
Walker  v.  Milne  (e). 

Mr.  Bacon  and  Mr.  Bushy  on  behalf  of  the  Seamen's 
Sospital,  also  contended  that  growing  crops  were  not  an 
nterest  in  land,  and  cited  Cox  v.  Godsalve  (f)y  in  which  it 
vas  held  that  unreaped  crops  passed  as  goods  and  chattels, 
md  not  to  the  devisee  of  the  land.  They  also  cited 
Hayter  v.  Tucker  (g).  There  was  a  distinction  between 
growing  crops.  "  Of  fruits,  some  be  industrials  and  some 
xaturaL  By  industrial  I  mean  such  as  be  sown  in  the 
^ound  by  man's  industry,  in  hope  not  to  continue  there 
sdll,  but  to  be  separated  and  reaped  with  increase  ere 
long.  And  these  kind  are  moveable  habitu  in  the 
intention  of  the  sower,  and  therefore  the  legatary  to 
irhom  the  testator  hath  bequeathed  his  moveables  may 


(a)  8  East,  339. 
\l)  5  B.  &  Cr.  829. 
(c)  6  East,  602. 
(iQdMadd.457. 


(e)  11  Beav.  607. 
if)  6  East,  604,  note. 
07)  4  K.  &  J.  243. 
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1800.        recover  the  corn  standing  on   the  ground  at  the  death 

symosds     of  the  testator,"  &c.  (a).    [The  Vice-Chancellor 

Thb  Marinb  ^I<^d    the    attention    of  the    counsel   to   the   case  of 

SociETT.      Mi/ers  V,  P€rigal(b).']     That  was  a  case  of  shares  in  a 

Argument,     railway,  and  its  connexion  with  land   never  could  he 

severed,  but  it  was  admitted  that  the  crops  when  cut 

were  pure  personal  estate. 

Mr.  Hinde  Palmer  and  Mr.  Dickinson  claimed  the 
benefit  of  the  above  arguments,  and  cited  Jones  v. 
Flint  {c). 

Mr.  Cotton  also  adopted  the  above  arguments,  and  cited 
the  case  oi  Edwards  v.  Hall{d). 
See  also  Carrinyton  v.  Roots  (e). 

JudgfMnt.      The   ViCE-CnANCELLOR  : — 

It  has  been  repeatedly  decided  that  by  a  devise  of  land 
growing  crops  will  pass.  And  why  ?  Because  they  are 
so  essentially  connected  with  the  land  that  it  is  unneces- 
sary to  describe  them  specifically.  It  might  have  been 
supposed  that  that  would  have  been  enough  to  decide  the 
present  question. 

In  this  case  the  testator  directs  that  his  timber,  live 
and  dead  farming  stock,  implements  of  husbandry,  grow- 
ing crops,  and  all  other  effects  belonging  to  him,  which 
should  be  in  and  about  certain  lands  of  his  at  the  time  of 
his  death,  should  be  sold,  and  that  such  of  the  monies 
arising  from  the  sale  as  should  be  the  produce  of  pure 
personalty  only,  should  be  divisible  among  certain 
charities.  If,  then,  growing  crops  would  pass  under  a 
devise    of   land    and    houses,    how    is    it    possible  to 

(a)  2  Swinburne,  Wills,  934.  (d)  11  Hare,  1 ;  s.  c.  (J  De  G. 

(b)  2  De  G.  M.  k  G.  599.  M.  k  G.  74,  92. 

(c)  10  Ad.  k  Ell.  763.  (e)  2  M.  &  W.  248. 
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hold   that  the    legacies  which  he  has  given  to    these         ^860. 
charities^  and  which  he  has  directed  to  be   paid  out  of     Stmonds 
monies  arising  from  the  sale  of   pure  personalty,  will  .p^^  mariicb 
be  so  paid  if  they  are  to  be  paid  out  of  the  proceeds      society. 

of  growing  crops  ?  judgment. 

There  must,  therefore,  be  a  declaration  that  the  pro- 
ceeds of  the  growing  crops  mentioned  in  the  certificate 
are  savouring  of  the  realty  within  the  Statute  of  Mort- 
main ;  and  are  therefore  included  in  the  gift  to  Mr.  Keeling, 
and  must  be  paid  to  him  accordingly. 


CLARKE  V.   CLAYTON. 


July  26th. 


X  HE  testator,  John  Clayton,  by  his  will,  dated  the  7  th  The  Court, 
of  September,  1840,  devised  all  his  freehold  and  copyhold  panition/wili 

estates,  wheresoever  situate  and  bciu^ ,  on  trust,  as  to  one  "?'  *^  general 

°  direct  a  corn- 

undivided  third  part,  for  his  grandsons,  S.  and  J.  Clayton,  mission  to 

as  heirs  in  common.     As  to  one  other  undivided  third  make  a  decla- 

part,  upon  trust  to   pay   the   rents   and   profits,  to  his  "tete^ghtto 

dau£chter,  Anne,  the  wife  of  the  Rev.  H.  Fenton,  for  life,  ^^  divided, 

with  liberty  to 
and  after  her  death  the  said  share  was  to  be  held  for  the  parties  en- 

J.  W.   Fenton,  his  heirs  and  assigns  for  ever ;  and  as  to  ^^^e  the     ^ 

the  remaining  undivided  third  part,  on  trust  to  pay  the  -^^^^^J^* 

rents  and  profits  to  the  testator's  daughter,  Elizabeth,  the  posals  for  a 

wife  of  L.  A.  Robinson,  for  life,  remainder  in  trust  for 

her  children,  and  in  case  there  should  be  no  children  of 

his  said  daughter,  Elizabeth,  or,  being  such,  they  should 
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die  under  twenty-one  without  leaving  lawful  issue,  then 
the  said  one-third  share  should  beheld  in  trust  forthessud 
S.  and  J.  Clayton,  their  heirs  and  assigns,  in  equal  shares, 
as  tenants  in  common. 

The  testator  died  on  the  1st  of  October,  1841,  and 
Anne  Fenton  died  in  1845.  By  deed,  dated  the  13th  of 
June,  1850,  S.  Clayton  assigned  all  his  share  by  way  of 
mortgage,  subject  to  redemption.  He  died  in  July,  1850, 
having  devised  all  his  real  and  personal  estate  to  Joseph 
Clarke  and  his  widow,  upon  certain  trusts  in  favour  of 
her  infant  daughter.  His  widow  subsequently  married 
J.  Lewis. 

The  testator's  daughter,  Elizabeth,  in  1853,  died 
without  having  had  issue,  and  on  her  death  the  share  of 
which  she  had  been  tenant  for  life  passed  in  equal 
moieties  to  the  devisee  of  S.  Clayton's  will  and  J.  N. 
Clayton. 

The  bill  was  filed  by  the  devisees  of  S.  Clayton's  will, 
jointly  with  his  widow  and  infant  daughter,  against 
S.  Clayton's  mortgagees  and  the  parties  representing  the 
other  share,  and  praying,  "  that  a  commission  might  be 
directed  to  issue  out  of  and  under  the  seal  of  this  honour- 
able Court,  for  the  purpose  of  making  a  fair  and  equal 
partition  of  the  hereditaments  constituting  the  real  and 
personal  estates  of  the  said  testator,  John  Clayton,  and 
to  divide  and  allot  the  same  hereditaments  in  equal  third 
parts ;  and  that  one  equal  third  part  in  value  of  the  sdd 
hereditaments  might  be  allotted  and  conveyed  and  assured, 
subject  as  aforesaid,  in  severalty  to  the  plaintiflfe  Joseph 
Clarke  and  Elizabeth  Lewis,  as  such  legatees  and 
devisees  in  trust,  of  the  said  Sykes  Clayton,  deceased,  as 
aforesaid  ;  and  one  other  equal  third  part  thereof  to  the 
defendant  John  Henry  William  Fenton ;  and  the  other 
or  remaining  equal  third  part  thereof  to  the  defendant, 
John  Nay  lor  Clayton;  and  that  the  plaintiffs  Joseph 
Clarke  and  Elizabeth  Lewis,  and  the  defendant  John 
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Henry  William  Fenton,  and  the  defendant  John  Naylor 
Clayton,  might  severally  hold  and  enjoy  their  respective 
allotments  of  the  said  hereditaments  according  to  the 
respective  tenures  thereof  in  severalty;  and  that  all 
proper  conveyances,  assignments,  and  assurances  might  be 
executed  by  the  defendant  John  Naylor  Clayton,  and  all 
other  necessary  parties,  for  carrying  the  said  partition  into 
effect ;  and  that  all  proper  directions  might  be  given  for 
effectuating  the  purposes  aforesaid." 

Mr.  Lewis  and  Mr.  Joseph  Napier  Higgins  appeared  for 
the  plaintiffs,  and  asked  for  a  commission. 


I860. 
Clarke 

ClJLYTOX. 

Statement, 


Argument, 


Mr.  Malins  and  Mr.  C.  Barber  appeared  for  the 
defendants. 

The  Vice-Chancellor  : — 

A  commission  in  a  partition  suit  is  a  very  expensive  Judgment* 
and  generally  a  very  unnecessary  proceeding.  Under 
its  improved  practice,  the  Court  can  give  facilities  for 
dividing  the  estate  in  a  way  much  more  satisfactory  and 
less  expensive  than  the  old  mode  of  proceeding  by 
commission^  even  in  cases  where  there  is  adverse 
litigation. 

There  must  be  a  declaration  that  the  estate  ought  to  be 
divided  into  equal  third  parts,  and  then  that  the  parties 
are  entitled  in  the  proportion  which  has  been  shown,  with 
liberty  to  each  of  the  parties  to  bring  in  proposals, 
before  the  judge  in  chambers,  for  partition. 


The  following  decree  was  drawn  up : — "  Upon  motion 
for  a  decree,  &c.,  this  Court  doth  declare  that  the  here- 
ditaments constituting  the  real  and  leasehold  estates  of 
John  Clayton,  the  testator  in  the  pleadings  named,  ought 
to  be  divided  and  partitioned  into  equal  third  parts,  and 
doth  order  and  decree  the  same  accordingly.     And  it  is 
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ordered  that  one  of  such  third  parts  thereof  be  allotted  in 
severalty  to  the  plaintiffs  Joseph  Clarke  and  Elizabeth 
Lewis^  as  devisees  or  legatees  in  trust  of  Sykes  Clayton 
deceased^  in  the  pleadings  named,  and  subject  to  the 
indenture  of  mortgage,  dated  the  13th  of  June,  1850,  in 
the  pleadings  mentioned,  one  other  third  part  thereof  to 
the  defendant  John  Henry  William  Fenton,  and  the 
remaining  third  parts  thereof  to  the  defendant  John 
Naylor  Clayton.  And  it  is  ordered  that  proposals  for  8 
partition  of  the  said  hereditaments  among  the  persons 
hereinbefore  named,  and  in  the  proportion  hereinbefore 
mentioned,  be  laid  before  the  judge  for  his  approval.  And 
it  is  ordered  that  the  pluntiffs  Joseph  Clarke  and  Eliza- 
beth Lewis,  and  the  defendants  John  Henry  William 
Fenton  and  John  Naylor  Clayton,  do  hold  and  enjoy 
their  respective  thirds  in  severalty,  according  to  such 
allotments,  and  do  execute  mutual  assurances  to  each 
other  of  such  respective  thirds,  according  to  tiieir 
respective  interests  therein,  such  assurances  to  be  settled 
by  the  judge,  in  case  the  parties  differ.  Arid  it  is  ordered 
that  the  defendant  John  Naylor  Clayton  do  convey,  assign, 
and  assure  the  legal  estate  in  one  third  part  of  the  said 
hereditaments  allotted  to  the  plaintiffs  Joseph  Clarke 
and  Elizabeth  Lewis,  to  the  said  plaintiffs  Joseph  Clarke 
and  Elizabeth  Lewis,  and  the  one  other  third  allotted  to 
the  defendant  John  Henry  William  Fenton,  to  the  said 
John  Henry  William  Fenton,  and  do  hold  the  remaining 
one  third  part  in  severalty  for  himself.  And  it  is  ordered 
that  the  deeds  and  writings  relating  to  the  said  here- 
ditaments in  the  custody  or  power  of  any  of  the  parties 
be  upon  oath  brought  before  the  judge  as  he  shall  direct, 
and  that  such  parties  thereof  as  belong  to  the  premises 
that  shall  be  allotted  to  each  or  either  of  the  said  parties 
be  delivered  to,  or  be  retained  by  them  respectively,  and 
that  any  of  the  parties  shall  be  at  liberty  to  apply  at 
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chambers  as  to  any  of  the  deeds  or  writings  as  belong  to 
the  premises  that  shall  be  allotted  to  two  or  more  of 
them;  and  any  of  the  parties  are  to  be  at  liberty  to  apply 
as  there  shall  be  occasion." 


337 


I860. 


Judgment, 


COURTENAY  v.  WRIGHT. 


Dee.  6M. 


xHE  original  bill  in  this  case  was  filed  on  the  11th  of  Where  the  re- 
September,  1847,  against  Charles  Wright,  to  redeem  an  i^d^^ditor*''^ 


annuity. 


subsists,  and  a 
policy  of  as- 
The   bill    averred    that,    in    the  year    1824,   C.   B.  suranceis 

Courtcnay,   the   late    husband    of  the    plaintiff,   being  creditor,  di- 

desirous    of    borrowing    the    sum    of    1000/.,    on    the  "ctiy,''aVui^" 

treaty  for  the  said  loan,  it  was  agreed  between  C.  B.  expense  of  the 
,  ,  ,        debtor,  under 

Courtcnay  and  C.  Wright  that  Wright  should  receive  circumstances 

interest  on  the  said  sum  of  1000/.  at  7  per  cent.,  and  that  it  was 

should  effect  an  insurance  on  the  life  of  the  ])laintiff,  and  intended  as  a 

'■  '  security  or  in- 

that  payment  of  the  interest  on  the   loan  and  of  the  demnitytotht 
premiums  on  the  policy,  should  be  secured  by  a  warrant  bound,  on 
of  attorney  of  Courtcnay  and  one  Bolton,  and   by  an  Jebt^to  deUw 

assirjcnment  of  certain  premises  in  Long  Acre,  to  which  ^V  the  policy 
^  X  o  of  assurance. 

The  same 
principle  applies  to  the  case  of  a  life  annuity,  and  accordingly  where  the  grantor  came  to 
redeem  and  repay  the  principal  .money,  and  have  the  judgment  debt  due  to  the  grantee 
satisfied  and  the  securities  delivered  up,  the  grantee  was  decreed  on  payment  to  deliver 
up  the  policy  of  assurance. 

The  cases  of  Ootlieb  v.  Cranch  («),  Lea  v.  Hinion  {h),  and  Drijfdale  v.  Piggott  (c), 
considered. 

(a)  4  De  G.  M.  &  G.  440.        (h)  5  De  G.  M.  k  G.  803.         (c)  22  Beav.  238. 
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the  plaintiff  was  entitled  to  her  separate  use,  with  re- 
mainder to  her  children  by  the  said  Courtenay. 

The  following  allegation  was  introduced  by  amend- 
ment : — 

That  the  plaintiff  inquired  of  her  solicitor,  Mr.  Harvey, 
who  was  also  the  solicitor  of  Wright,  what  assurance 
office  she  should  go  to,  when  he  replied,  that  she  might 
please  herself,  as  in  the  event  of  the  redemption  of  the 
annuity,  the  policy  and  any  bonuses  declared  upon  it 
would  be  her  property. 

The  bill  alleged  that,  in  order  to  carry  the  arrangement 
into  effect,  an  indenture  was  made  between  C.  B.  Courte- 
nay and  the  petitioner  of  the  first  part,  one  Bolton,  since 
deceased,  of  the  second  part,  Charles  Wright  of  the 
third  part,  and  E.  Bumham,  of  the  fourth  part,  whereby 
— after  reciting  among  other  things,  an  indenture  of 
lease  and  an  indenture  of  appointment  and  release,  bear- 
ing date  respectively,  the  lease  the  day  next  before  the 
day  of  the  date  of  the  appointment  and  release,  and  the 
appointment  and  release  bearing  date  on  or  about  the  8th 
day  of  April,  1813,  and  made  or  expressed  to  be  made 
between  the  said  C.  B.  Courtenay  of  the  one  part, 
William  Cooke,  Esq.,  of  the  second  part,  and  Thomas 
Stinson  and  the  said  Cowling  Bolton  of  the  third  part, 
and  grounded  so  far  as  the  same  operated  by  way  of 
appointment  and  release  on  a  lease  for  a  year,  bearing 
date  the  day.  next  before  the  day  of  the  date  of  the 
same  indenture  of  appointment  and  release,  as  therein 
mentioned;  and  also  reciting  that  the  said  C.  B. 
Courtenay  was  desirous  of  making  a  provision  for  the 
plaintiff  and  the  children  of  the  said  C.  B.  Courtenay  by 
the  plaintiff — it  was  witnessed  that,  for  the  considerations 
therein  mentioned,  the  said  C.  B.  Courtenay,  pursuant  to 
a  power  limited  and  reserved  to  him,  as  in  the  same 
indenture  mentioned,  irrevocably  directed  and  appointed 
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that  the  premises^  &C.9  should  remain  and  be  to  the 
several  uses  therein  declared.     And  the  said   William 
Cooke  did,  at  the  request  of  C.  B.  Courtenay,  grant  to 
T.  Stinson,  since  deceased,  and  Bolton,  the  same  premises, 
to  the  use  of  Stinson  and  Bolton,  their  heirs  and  assigns, 
upon  trust  for  repairs,  &c.,  and  then  for  the  plaintiff  and 
her  children.     The  same  indenture  then  recited  that  the 
said  C.  B.  Courtenay  and  his  wife  (the  plaintiff)  had  con- 
tracted and  agreed  with   the   said   C.  AVright  for  the 
absolute  sale  to  him  of  one  annuity  or  clear  yearly  sum 
of  105/.  175.  6cf.,  to  be  paid  to  the  said  C.  Wright,  his 
executors,  administrators,  and  assigns,  during  the  natural 
life  of  the  plaintiff,  to  be  secured  in  manner  thereinafter 
named,  for  the  price  of  999/.,  and — reciting  that  it  was  in- 
tended that  the  said  C.  B.  Courtenay  and  Bolton  should, 
immediately  after  the  execution  of  these  presents,  execute 
a  deed  poll,  or  warrant  of  attorney  for  2000/.  for  money 
borrowed   and  costs  of  suit,  and    also   reciting    that  it 
was  intended    that  judgment    should    be    immediately 
entered  up  on  the  said  warrant  of  attorney — ^it  was  by  the 
said  recited  indenture  witnessed,  that,  in  consideration  of 
the  sum  of  999/.,  by  the  said  C.  Wright  paid  to  the  said 
C.  B.  Courtenay,  the  plaintiff,  they  the  said  Courtenay, 
the  plaintiff,  &c.,  did,  each  of  them,  for  herself,  him- 
self, and  the  plaintiff,  in  respect  of  her  separate  estate, 
appoint  and  did  agree  with  the  said   C.  Wright,  his 
executors,  administrators,  and  assigns,  that  they  would 
pay   the   said   annuity  by  quarterly    payments  on  the 
&c.  in  every  year,  without  any  deduction  or  abatement 
whatsoever,    and    if   the    plaintiff   should    depart    this 
life   on  any  other  day  than  one  of  the  said  quarterly 
days  of  payment,  a  proportionate  part  thereof.     And  the 
said  indenture  contained  a  covenant  that  the  plaintiff 
would  at  any  time  thereafter,  at  the  request  and  desire 
of  the  said  Charles  Wright,  appear  in  person  at  any 
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office  of  insurance  within  the  cities  of  London  and  West- 
minster, in  order  that  the  said  Charles  Wright,  his  execu- 
tors, administrators,  or  assigns,  if  he  or  they  should 
think  fit,  might  insure  the  life  of  the  plaintiff  in  any 
sum  not  exceeding  1000/. ;  and  that^the  plaintiff  would 
not  leave  the  kingdom  during  the  subsistence  of  the  said 
annuity  without  giving  twelve  months'  notice  to  the  said 
Wright,  that  he  might  make  known  the  same  at  the  in- 
surance office  where  the  plaintiff's  life  was  insured;  and 
that  the  additional  premiums  for  the  jmrpose  of  keeping 
on  foot  any  policy  or  policies  of  insurance  which  the  said 
Charles  Wright,  his  executors,  administrators,  or  assigns 
should  effect,  for  any  sum  not  exceeding  1000/.,  might  be 
paid  to  the  said  insurance  office  in  order  to  prevent  any 
loss  or  damage  to  the  said  Charles  Wright ;  and  farther, 
that  they  the  said  C.  B.  Courtenay,  C.  Bolton,  and  the 
plaintiff,  or  one  of  them,  should  pay  to  the  said  Charles 
Wright,  his  executors,  administrators,  or  assigns,  all 
sums  which  he  might  pay  to  the  said  office  or  offices  for 
additional  premiums  within  one  calendar  month  after 
such  payment,  and  that  the  said  Bumham  might  deduct  and 
retain  for  the  said  Charles  Wright  the  amount  of  such 
last-mentioned  sum  or  sums.  The  deed  also  contained 
a  proviso  that  the  judgment][^should  be  entered  up  as 
further  security  for  the  said  annuity,  and  such  payment 
as  aforesaid  in  respect  of  any  additional  premium.  And 
it  was  by  the  said  indenture  provided,  that,  after  the 
decease  of  the  plaintiff,  or  on  repurchase  of  the  said  an- 
nuity, and  full  payment  to  the  said  Charles  Wright,  his 
executors,  administrators,  or  assigns  of  the  said  annuity, 
and  all  arrears  thereof  up  to  the  decease  of  the  plaintiff, 
and  all  such  last-mentioned  payments,  costs,  charges,  and 
expenses  as  aforesaid,  that  the  said  Charles  Wright  should 
enter  satisfaction  on  the  judgment,  &c. ;  and  it  was 
agreed  that  in  case  the  said  C.  B.  Courtenay,  C.  Bolton, 
and  the  plaintiff,  or  either  of  them,  should  be  minded 
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or  desirous  of  repurchasing  the  said  annuity  or  yearly  sum 
of  105/.  17*.  6rf.,  and  of  such  his  or  their  intention 
should  give  three  calendar  months'  notice  in  writing  unto 
the  said  Charles  Wright,  his  executors,  administrators,  or 
assigns^  then  and  in  such  case  he  the  said  Charles 
Wright,  his  executors,  administrators,  or  assigns,  should 
and  would^  at  the  expiration  of  the  said  three  calendar 
months  for  which  such  previous  notice  should  be  given 
as  aforesaid,  on  receiving  of  and  from  the  said  C.  B. 
Courtenay,  C.  Bolton,  and  plaintiff,  or  either  of  them,  or 
the  executors,  administrators,  or  assigns  of  the  said  C. 
B.  Courtenay,  full  payment  of  the  said  annuity  or  yearly 
sum  of  105/.  17*.  6rf.,  and  all  arrears  thereof  up  to  and 
including  the  day  of  repurchasing  the  same,  together 
with  a  proportionate  amount  and  part  of  the  said  annuity 
or  yearly  sum  in  case  such  repurchase  should  be  made  on 
any  other  day  than  one  of  the  said  quarterly  days  of  pay- 
ment, for  the  time  being  which  should  have  elapsed  from 
the  last  preceding  quarterly  day  of  payment  up  to  and  in- 
cluding the  day  of  such  repurchase,  all  and  every  such 
sum  and  sums  of  money  (if  any)  wliich  should  be  then  due 
for  or  on  account  of  any  such  payment  or  payments  in 
respect  of  any  additional  premium  or  premiums  as  afore- 
said, or  any  such  costs,  charges,  or  expenses,  occasioned 
by  the  nonpayment  thereof  respectively,  and  take  the  sum 
of  999/.  of  lawful  money  of  Great  Britain  in  full,  for  the 
purchase  of  the  said  annuity  or  yearly  sum  of 
105/.  17 s.  6d. ;  and  then  the  said  Charles  Wright,  his 
executors,  administrators,  or  assigns,  and  also  that  the 
said  William  Burnham,  his  executors,  administrators,  or 
assigns,  should  and  would  thereupon  at  the  request,  and 
at  the  proper  cost  and  charges  in  the  law,  of  the  said  C.  B. 
Courtenay,  C.  Bolton,  and  the  plaintiff,  or  either  of  them, 
or  their  assigns,  release,  assign,  or  otherwise  dispose  of 
the  said  annuity  or  yearly  sum  of  105/.  17*.  6d.  and  all 
securities  for  the  same,  unto  the  person  or  persons  so 
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leeo.  redeeming  the  eame^  or  unto  the  person  or  perBons  as  he^ 
CouKTEVAT  she,  or  they,  eo  redeeming  the  same,  ehoold  in  tbat 
behalf  nominate^  appoint,  and  acknowledge,  or  cause  to 
be  acknowledged,  satisfaction  on  the  record  of  the  said 
judgment,  and  do  any  other  act,  deed,  or  thing  necessaij 
or  advisable  for  the  releasing,  assigning,  vacating,  and  dis- 
charging the  sdd  annuity  or  yearly  sum  of  \05L  17i.  6<£ 
so  to  be  repurchased,  and  the  several  securities  given 
for  securing  the  jiayment  thereof  as  aforesiud,  as  by  the 
person  or  persons  so  redeeming  the  said  annuity,  or  his, 
her,  or  their  counsel  in  the  law,  should  be  reasonably 
devised,  advised,  or  required,  so  that  for  the  doing 
thereof  the  said  C.  Wright  and  W.  Bumham,  or  either  of 
them,  or  either  of  their  executors,  administrators,  or  as- 
signs, be  not  compelled  or  compellable  to  go  or  trayel 
from  their  or  either  of  their  usual  place  or  places  of 
abode. 

The  following  passage  was  added  by  amendment: — 
The  plaintifF  subsequentiy  attended  at  the  office  of  her 
then  solicitors,  Messrs.  Harvey  and  Wilson,  who  also 
acted  as  the  solicitors  of  the  swd  Charles  Wright,  for  the 
purpose  of  executing  the  said  indenture,  when  the  said 
Mr.  Harvey  read  the  indenture  aloud  in  the  presence  of 
the  plaintifF  and  the  said  Charles  Wright  and  the  said  Mr. 
Wilson.  The  plaintiff  remarked  that  the  return  of  the 
policy  in  the  event  of  redemption  of  the  annuity  was  not 
provided  for  by  deed,  whereupon  the  said  Mr.  Harvey 
informed  the  plaintifF  that  such  a  provision  would  invali- 
date the  deed,  and  the  said  Charles  Wright  promised  that 
no  misunderstanding  should  arise  on  his  part,  as  he 
clearly  understood  that  the  policy  and  any  bonuses  which 
might  be  declared  thereon  were  to  be  the  property  of  the 
plaintiff  in  the  event  of  the  redemption  of  the  annuity. 

Shortly  after    the    execution    of  the    deed,   Charles 
Wright  effected  an  insurance  on  the  life  of  the  plaintiff 
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or  desirous  of  repurchasing  the  said  annuity  or  yearly  sum 
of  105/.  17*.  6rf.,  and  of  such  his  or  their  intention 
should  give  three  calendar  months'  notice  in  writing  unto 
the  said  Charles  Wright,  his  executors,  administrators,  or 
assigns^  then  and  in  such  case  he  the  said  Charles 
Wright,  his  executors,  administrators,  or  assigns,  should 
and  would^  at  the  expiration  of  the  said  three  calendar 
months  for  which  such  previous  notice  should  be  given 
as  aforesaid,  on  receiving  of  and  from  the  said  C.  B. 
Courtenay,  C.  Bolton,  and  plaintiff,  or  either  of  them,  or 
the  executors,  administrators,  or  assigns  of  the  said  C. 
B.  Courtenay,  full  payment  of  the  said  annuity  or  yearly 
sum  of  105Z.  iTs.  6d.,  and  all  arrears  thereof  up  to  and 
including  the  day  of  repurchasing  the  same,  together 
^vith  a  proportionate  amount  and  part  of  the  said  annuity 
or  yearly  sum  in  case  such  repurchase  should  be  made  on 
amy  other  day  than  one  of  the  said  quarterly  days  of  pay- 
ment, for  the  time  being  which  should  have  elapsed  from 
the  last  preceding  quarterly  day  of  payment  up  to  and  in- 
cluding the  day  of  such  repurchase,  all  and  every  such 
sum  and  sums  of  money  (if  any)  which  should  be  then  due 
for  or  on  account  of  any  such  payment  or  payments  in 
respect  of  any  additional  premium  or  premiums  as  afore- 
said, or  any  such  costs,  charges,  or  expenses,  occasioned 
by  the  nonpayment  thereof  respectively,  and  take  the  sum 
of  999/.  of  lawful  money  of  Great  Britain  in  full,  for  the 
purchase  of  the  said  annuity  or  yearly  sum  of 
105/.  17^.  6d. ;  and  then  the  said  Charles  Wright,  his 
executors,  administrators,  or  assigns,  and  also  that  the 
said  William  Burnham,  his  executors,  administrators,  or 
assigns,  should  and  would  thereupon  at  the  request,  and 
at  the  proper  cost  and  charges  in  the  law,  of  the  said  C.  B. 
Courtenay,  C.  Bolton,  and  the  plaintiff,  or  either  of  them, 
or  their  assigns,  release,  assign,  or  otherwise  dispose  of 
the  said  annuity  or  yearly  sum  of  105/.  175.  6d.  and  all 
securities  for  the  same,  unto  the  person  or  persons  so 


I860. 
Courtenay 

V. 

Wkight. 
Statement, 


342 


CASES  IN  CHANCERY. 


1860. 

COURTBNAY 
V. 

Wright. 
Statement 


redeeming  the  same^  or  unto  the  person  or  persons  as  he^ 
she^  or  thejy  so  redeeming  the  same^  should  in  that 
behalf  nominate^  appoint,  and  acknowledge,  or  cause  to 
be  acknowledged,  satisfaction  on  the  record  of  the  sud 
judgment,  and  do  any  other  act,  deed,  or  thing  necessaiy 
or  advisable  for  the  releasing,  assigning,  vacating,  and  dis- 
charging the  said  annuity  or  yearly  sum  of  105/.  17*.  6i 
so  to  be  repurchased,  and  the  several  securities  given 
for  securing  the  payment  thereof  as  aforesaid,  as  by  the 
person  or  persons  so  redeeming  the  said  annuity,  or  his, 
her,  or  their  counsel  in  the  law,  should  be  reasonably 
devised,  advised,  or  required,  so  that  for  the  doing 
thereof  the  said  C.  Wright  and  W.  Burnham,  or  either  of 
them,  or  either  of  their  executors,  administrators,  or  as- 
signs, be  not  compelled  or  compellable  to  go  or  travel 
from  their  or  either  of  their  usual  place  or  places  of 
abode. 

The  following  passage  was  added  by  amendment: — 
The  plaintiff  subsequently  attended  at  the  office  of  her 
then  solicitors,  Messrs.  Harvey  and  Wilson,  who  also 
acted  as  the  solicitors  of  the  said  Charles  Wright,  for  the 
purpose  of  executing  the  said  indenture,  when  the  stud 
Mr.  Harvey  read  the  indenture  aloud  in  the  presence  of 
the  plaintiff  and  the  said  Charles  Wright  and  the  said  Mr. 
Wilson.  The  plaintiff  remarked  that  the  return  of  the 
policy  in  the  event  of  redemption  of  the  annuity  was  not 
provided  for  by  deed,  whereupon  the  said  Mr.  Harvey 
informed  the  plaintiff  that  such  a  provision  would  invali- 
date the  deed,  and  the  said  Charles  Wright  promised  that 
no  misunderstanding  should  arise  on  his  part,  as  he 
clearly  understood  that  the  policy  and  any  bonuses  which 
might  be  declared  thereon  were  to  be  the  property  of  the 
plaintiff  in  the  event  of  the  redemption  of  the  annuity. 

Shortly  after    the    execution    of  the    deed,   Charles 
Wright  effected  an  insurance  on  the  life  of  the  plaintiff 


Statement, 


CASKS  IN  CHANCERY.  343 

Economic  Insurance  Company  for  1000/.,  at  a        i860. 

I    35/,   175.  Ott,  COUBTBHAY 

nuity  was    paid   regularly  until   1829,  when,      wbioht. 
ing  made,  Charles  Wright  entered  into  pos- 
the  rents  and  profits  of  the  leasehold  premises, 
ued  to  receive  them  till  his  death, 
ourtenay  died  on  the  26th  of  March,  1838.    In 
1847,  the  plaintiff  applied  to  the  said  Charles 
repurchase  the  annuity,  when  a  correspondence 
,  in  the  course  of  which,  Wright  having  claimed 
,  nothing  was  done,  and  on  the  11th  of  Septem- 
the  plaintiff  filed  her  original  bill  for  redemp- 
1851  Charles  Wright  died,  and  the  suit  was 
;ainst  his  executors  on  the  26th  of  December, 
le  bill  prayed  for  the  usual  redemption  decree, 
ilaration  that,  on  paying  what  should  be  found 
e  account  and  for  premiums,  that  the  plaintiff 
ed  to  an  assignment  of  the  securities,  including 
r,  and  that  on  such  payment  the  defendants 
decreed  to  assign  the  same, 
lalf  of  the  plaintiff,  the  following  letter  was 
md  objected  to  by  the  defendant : — 

)  year  1824,  Dr.  Courtenay  was  in  embarrassed 
aces,  and,  to  avoid  law  proceedings,  which  had 
unenced,  Mrs.  Courtenay  consented  to  raise 
'  way  of  annuity,  upon  the  property  in  ques- 
this  purpose  she  consulted  Messrs.  Harvey  and 
the  other  partner  in  the  firm,  Mr.  Wood,  was 
to  her.  In  the  interview  with  Mr.  Harvey,  he 
kd  a  client  who  would  advance  the  money  im- 
,  but  said  Mrs.  Courtenay,  for  the  security 
lUst  go  to  some  insurance  office  and  ascertain  if 
as  insurable,  she  having  only  a  life  interest  in 
jrty.  Mrs,  Courtenay  inquired  whether  she 
>  to  any  particular  office,  when  the  reply  was, 
I,  A  A 
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wherever  she  pleased^  as  she  was  to  pay  for  the  policy^ 
and  which  would  belong  to  her  when  the  annuity  was 
paid  off;  to  secure  the  policy  to  her  she  must  pay  in  all 
10/.  per  cent,  on  the  lOOOZ.     The  bonuses  on  the  policy 
would  belong  to  her  as  they  became  due^  and  might 
enable  her  to  redeem  the  property  at  some  other  time. 
When  the  deeds  were  prepared  and  ready  for  signature, 
Mr.  Harvey  read  the  annuity  deed  in  the  presence  of 
Mrs.  Courtenay^  Mr.  Wright^  the  annuitant,  and  Mr. 
Wilson,  when  Mrs.  Courtenay  observed  that  the  return 
of  the  policy,  if  she  wished  to  pay  off  the  annuity,  was 
not  named  in  the  deed.     Mr.  Harvey  and  Mr.  Tfilflon 
both  replied  that  the  deed  had  been  prepared  by  Mr. 
Chitty,  who  had  stated  to  them  that  the  deed  would  be 
invalid  with  such  a  clause  in  it,  but  as  all  securities  were 
to  be  returned  as  mentioned  in  the  deed,  and  Mr.  Wright, 
in  fact,  had  no  other  security  for  the  return  of  his  loan, 
there  could  be    no    dispute  on  the  subject  whenever 
Mrs.  Courtenay  could  pay  the  loan.     Mr.  Harvey  then 
impressed  this  on  the  mind  of  Mr.  Wright,  who  verbally 
and  faithfully  promised  no  misunderstanding  on  his  part 
should  arise,  as  both  policy  and  the  bonuses,  he  already 
understood,  belonged  to  Mrs.  Courtenay  in  the  event  of 
the  return  of  the  1000/.     The  annuity  deed  was  then 
stated  to  be  for  999/.,  to  save  some  stamp  duty,  but  Mr. 
Harvey  called  upon  Mr.  Wright  to  pay  to  Mrs,  Wright 
17.  to  make  up  the  1000/.,  which  he  did. 

"  This  was  attested  as  follows : — 

"  The  above  statement  is  perfectly  true ;  I  was  preaent 
at  the  time  alluded  to. 

"C.   B.   WiLSOK. 

«4th  September,  1855." 

The  defendants,  in  their  answer,  denied  that  there  was 
any  contract  as  to  the  policy  except  what  appeared  on  the 
deed,  and  alleged  that  the  defendant,  Charles  Wright, 
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was  to  be  at  liberty^  out  of  his  own  resources^  to  insure 
the  life  of  the  plaintiff^  and  that  he  did  so  accordingly. 

Mr.  Bacon  and  Mr.  H.  WilliamSy  for  the  plaintiff. 

This  case  does  not  come  within  the  principle  of  the 
decision  in  the  case  of  Gotlieb  v.  Cranch{a).  That  case 
was  decided  on  the  principle  that,  where  the  grantor  of 
an  annuity  voluntarily  insured  the  life  of  the  grantee^ 
and  paid  the  premiums  on  the  insurance,  the  policy,  on 
redemption  of  the  annuity,  belonged  to  the  grantee,  and 
not  to  the  grantor.  Here  the  very  thing  which  was 
wanting  in  Gotlieb  v.  Cranch  to  complete  the  title  of  the 
debtor,  was  supplied,  because  it  was  in  evidence  that,  on 
the  occasion  of  the  treaty  for  the  loan,  there  was  a  dis- 
tinct stipulation  that,  in  case  of  redemption,  the  policy 
should  be  the  property  of  the  grantor.  But  here  the 
purpose  of  the  insurance  was  made  perfectly  plain,  as 
there  was  a  covenant  for  payment  of  any  sum  which  the 
grantee  might  prove  to  pay  for  additional  premiums  in 
case  the  plaintiff  went  abroad.  If  the  policy  were  not  a 
security  for  the  debt,  on  what  principle  could  the  grantor 
be  charged  with  the  additional  sums  payable  on  her  life? 
If,  however,  the  policy  was  as  on  the  true  view  of  the 
transaction,  it  was  submitted  it  was  a  security  for  the 
debt,  it  was  within  the  contract  to  deliver  up  all  securi- 
ties on  repurchase  of  the  annuity.  It  was  submitted  that 
this  at  once  distinguished  the  case  from  Gotlieb  v.  Cranch, 
[The  Vice-Chancelloe  mentioned  the  cases  oiLea  v. 
Hinton(b)y  and  Drysdale  v.  Piggott  {c).'\  Those  cases 
were  so  £u:  favourable  to  the  plaintiff  that  they  narrowed 
the  decision  of  Gotlieb  v.  Cranck,  but  it  was  submitted 
the  plaintiff^s  case  stood  clear  of  that  decision. 
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1860.  Mr.  Malins  and  Mr.  T.  Terrell^  for  the  defendants. 

C0T7BTENAT       With  regard  to  the  alleged  arrangement^  it  was  not 

Wbight.     alleged  in  the  original  biU,  but  was  added   long  after 

by  amendment.     It  was  submitted  that  the  Court  could 

not  place   any  reliance   on   that  part  of  the  plwntiflPs 

case. 

It  is  settled  by  the  decision  in  Gotlieb  v.  Cranch  (a), 
that,  where  the  grantee  of  an  annuity,  out  of  his  own 
monies,  voluntarily  insures  the  life  of  the  grantor,  the 
policy  and  the  bonus  belong  to  the  grantee — inasmuch 
as  he  is  in  such  case  entitled  to  retain  the  amount  of  the 
premiums,  and  become  what  is  called  his  own  insurer. 

It  might  be  that  the  amount  of  the  annuity  was  calcu- 
lated with  a  view  to  an  insurance,  but  that  circumstance, 
it  may  be  conjectured,  existed  in  Gotlieb  v.  Cranch. 

The  fallacy  of  the  argument  derived  from  cases  where 
the  insurance  was  effected  to  insure  a  debt,  is,  that  in 
the  case  of  an  annuity  the  policy  is  not  a  security.  In 
the  case  of  Drysdale  v.  Piggott  (i),  the  policy  was  given  m 
a  security  for  a  debt,  and  the  decision  in  Lea  v, 
Hinton  (c),  proceeds  on  the  same  principle, 

Mr.  Bacon,  in  reply,  contended  that  the  evidence  of 
the  original  arrangement  was  indisputable ;  therefore  it 
was  no  objection  that  the  allegation  in  the  bill  was 
added  by  amendment.  It  was  true  that,  in  Lea  v. 
Hinton  (c),  and  Drysdale  v.  Piggott  (d),  the  policy  was  a 
security,  but  so  it  was  here,  and  therefore  the  attempt  to 
distinguish  those  cases  from  that  now  before  the  Court 
failed. 

Phillip  V.  JEastwood{e)  was  also  cited. 

See  JEx  parte  Andrews, 

(a)  4  De  G.  M.  &  G.  440.  (d)  22  Beav.  238. 

{b)  22  Beav.  238.  (e)  Uo.  &  Goo.  296. 

(c)  5  De  G.  M.  &  G.  823. 
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Judgment, 


TuE  Vice-Chancellor  : —  i860. 

This  18  a  suit  for  the  redemption  of  a  life  annuity,  and  Courtenay 
the  only  question  is  as  to  the  right  of  the  defendant  to  wrioht. 
retain  for  his  own  benefit,  after  the  redemption,  the  policy 
of  assurance  on  the  life  of  the  grantor  of  the  annuity. 
The  bill  prays,  that  upon  payment  of  what  shall  be  found 
due  for  redemption,  the  defendants  may  be  ordered  to 
assign  the  annuity,  securities,  and  policy  of  assurance  to 
the  plaintiff. 

It  appears  that  the  payment  of  the  annuity  was 
secured  on  leasehold  property,  of  which  the  plaintiff  was 
tenant  for  life,  and  was  also  secured  by  warrant  of  attor- 
ney, to  enter  up  judgment  against  the  plaintiff  and  her 
husband  and  another]  person  as  surety.  There  is  also  a 
covenant  in  the  usual  form,  that  the  plaintiff  should 
appear  at  an  insurance  office,  and  provide  proper 
vouchers,  in  order  that  Charles  Wright  (the  grantee  of 
the  annuity),  his  executors,  administrators,  or  assigns,  if 
he  or  they  should  think  fit,  might  insure  her  life  for  any 
sum  not  exceeding  100/. ;  and  that  she  would  not  leave 
the  kingdom  without  notice,  and  for  the  payment  of  any 
additional  premium. 

The  proviso  for  redemption  and  repurchase  binds  the 
grantee,  upon  payment  of  the  redemption  money,  to 
enter  satisfaction  on  the  judgment,  and  there  is  a  cove- 
nant by  the  grantee  to  release,  assign,  and  otherwise  dis- 
pose of  the  annuity,  and  all  securities  for  the  same,  to  the 
person  redeeming,  and  to  do  all  acts  necessary  for  "avoid- 
ing, releasing,  assigning,  vacating,  and  discharging  the 
said  annuity,  &c.,  so  to  be  repurchased,  and  the  said 
several  securities  given  for  securing  the  repayment 
thereof  as  aforesaid." 

In  the  defendant's  answer  it  is  stated  that  there  was  no 
Contract  whatever  as  to  the  policy  of  assurance  except 
what  appears  by  the  deeds ;  and  that  the  grantee  was  to 
be  at  liberty,  entirely  at  his  own  discretion,  and  out  of 


348  CASES  IN  CHANCERY. 

I860.        his  own  resources,   to  insure  the  plaintiff's  life  if  he 
CouBTEXAT    thought  fit,  thc  plaintiff  covenanting  to  do   what  was 
WaioHT.      iiecessary  to  enable  him  to  effect  and  preserve  any  policy 
TT  ,      on  her  life  which  he  might  think  proper  to  effect. 

For  the  plaintiff  there  is  some  evidence  to  prove  an 
averment  in  the  amended  bill,  purporting  that,  before 
the  execution  of  the  deed  the  pluntiff  objected  that 
there  was  no  provision  in  the  deed,  that  the  policy  of 
assurance  would  be  delivered  up  on  the  redemption  of  the 
annuity,  but  that  the  plaintiff  was  then  assured  that  the 
introduction  of  such  a  clause  would  invalidate  the  deed ; 
but  she  wa8  expressly  assured  and  told  that  it  was  quite 
understood  that  the  policy  would  be  delivered  up  to  her 
if  she  redeemed  the  annuity. 

This  part  of  the  case  has  been  materially  weakened  by 
the  circumstance  that  the  original  bill,  which  was  filed  in 
the  lifetime  of  the  grantee,  did  not  contain  this  averment, 
and  it  was  introduced  by  amendment  only  after  the  death 
of  the  grantee. 

The  defendants  (who  are  the  executors  of  the 
grantee)  rely  on  the  authority  of  the  case  of  GotKeb  t. 
Cranch  (a),  as  decided  by  the  Lords  Justices  on  appeal 
In  that  case  it  was  decided  that  the  grantee  of  an 
annuity,  who  had  insured  the  life  of  the  grantor,  was  not 
bound  to  deliver  up  the  policy  of  assurance  to  the  grantor 
on  the  redemption  of  the  annuity. 

But  there  are  two  subsequent  decisions  of  the  Lords 
Justices,  in  cases  where  the  right  of  a  creditor  to  a  policy 
of  assurance  effected  voluntarily  by  him  to  secure  hu 
debt  has  been  more  fully  considered. 

Li  the  case  of  Lea  v.  Hinton{b),  insurance  by  the 
creditor  was  entirely  optional  and  not  on  any  contract^and 
the  premiums  were  in  the  first  instance  paid  by  the  credi- 
tor out  of  his  own  monies.     Qn  the  evidence  of  the  trans- 

(a)  4  De  G.  M.  k  G.  440.  {b)  5  Be  G.  M.  &  G.  823. 
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action,  it  was  considered  by  the  Court,  or  rather  presumed,  i860, 
that  the  insurance  was  effected  as  an  indemnity  to  the  coubtenat 
creditors.  One  of  the  Lords  Justices  said,  "  The  facts 
before  the  Court  render  inevitable  the  conclusion  that 
Mr.  Hinton  effected  it  for  the  purpose  of  protecting  and 
indemnifying  himself  as  a  surety  or  creditor,  or  as  a 
surety  and  creditor  of  Mr.  Lea,  in  whose  life  Mr. 
Hinton  does  not  appear  to  have  had  an  interest  in  any 
other  sense.  Nor  can  he  be  heard  to  say  that  he  received 
the  money  which  he  did  receive  for  any  other  purpose, 
denying,  as  he  does,  that  he  effected  the  policy  on  the 
account  or  for  the  benefit  of  Mr.  Lea." 

Therefore,  on  the  ground  that  substantially  the  policy 
of  assurance  was  effected  by  the  creditor  to  secure  pay- 
ment of  the  debt,  the  Court  of  Appeal  held  that  the 
policy  of  assurance  did  not  belong  absolutely  to  the 
creditor,  and  that  he  was  not  entitled  to  it  and  also  to 
the  payment  of  his  debt,  he  having  charged  the  debtor  in 
account  with  the  expense  and  premiums  of  assurance.  In 
that  case,  the  expenses  and  premiums  of  assurance  were 
pud  primarily  by  the  creditor  out  of  his  own  monies,  and 
there  was  a  voluntary  application  of  his  own  monies  for 
his  own  benefit. 

In  the  case  of  Drysdale  v.  PiggoU{a\  where  the 
creditor  effected  an  insurance  in  his  own  name,  and  had 
paid  all  the  premiums  except  the  first  out  of  his  own 
monies,  and  the  debtor  on  being  applied  to  expressly 
refused  to  pay  the  premiums,  and  was  not  bound  by  any 
covenant  or  legal  obligations  to  pay  them,  the  Master  of 
the  Bolls  held  that  the  debtor,  by  refusing  to  pay  the 
premiums,  had  abandoned  and  lost  all  right  to  the  policy. 
But  this  decision  was  reversed  by  the  Lords  Justices. 

In  each  of  these  cases  the  payment  of  the  premium 
by  the  creditor  was  optional,  and  was  made  primarily 


(a)  22  Beav.  238. 
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1860.         with   his   own   monies — paid    for  a   purpose    primarily 

CouRTENAr    beneficial  to  himself.     Nevertheless,  as  the  nature  of  the 

^'  transaction  showed  that  the  substantial  purpose  of  effect- 

WrIOHT.  .  ,  ,.  1  1    1  1  i-i  /. 

ing  the  poucy  was  to  secure    the  debt,   the   Court  of 

gmen  .     ^pp^gl  held  that  when  the  creditor  was  paid  the  policy 
of  assurance  was  to  be  given  up  to  the  debtor. 

In  the  present  case,  Mr.  Malins,  on  behalf  of  the  defen- 
dants, pressed  by  these  decisions  of  the  Court  of  Appeal, 
has  endeavoured  to  distinguish  them  as  cases  between 
debtor  and  creditor,  and  not  applicable  to  the  case  of  a 
policy  of  assurance  effected  by  the  grantee  of  an  annuity. 
But  it  seems  impossible  to  say  that  the  relation  of  debtor 
and  creditor  does  not  subsist  between  the  grantor  and 
grantee  of  a  life  annuity.  The  grantee  is  a  creditor  of 
the  grantor  on  the  covenant  for  payment  of  the  annuity, 
and  on  the  judgment  entered  up  under  the  warrant  of 
attorney  for  the  money  advanced  to  purchase  the  annuity. 
In  what  respect  does  the  redemption  of  an  annuity  differ 
from  the  payment  of  a  debt  ?  The  transaction  on  the 
redemption  of  an  annuity  is  a  payment  and  extinction  by 
the  grantor  of  the  debt  which  he  owes  on  the  covenant 
to  pay  the  annuity,  and  also  of  the  debt  which  he  owes 
on  the  judgment  for  the  amount  of  the  redemption- 
money.  It  is  impossible  to  disconnect  the  policy  of 
assurance  from  the  debts  due  on  the  judgment  and  the 
covenant.  The  money  suflBcient  to  enable  the  grantee,  if 
he  chose,  to  effect  the  policy,  was  included  in  the  debt 
on  the  covenant. 

The  argument  that  the  grantee  was  not  bound  to  apply 
towards  the  insurance  the  proportion  of  the  annuity 
which  was  fixed  with  a  view  to  that  purpose — and  that 
therefore  the  insurance  being  entirely  in  the  option  of 
the  grantee,  it  must  be  considered  as  paid  for  out  of  his 
own  monies — should  have  greater  force  in  such  caaes  as 
Lea  V.  Hinton  and  Drt/sdale  v.  Piggott,  In  these  cases  the 
in5?urancc  was  entirely  optional,  and  the  creditor  was  not, 
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3  in  the  case  of  the  annuity,  supplied  beforehand  with         i8eo. 
loney  from  the  debtor  suflScient  to  defray  the  continuing   courtenay 
jcpenses  and  premiums  on  the  assurance.  ^• 

Indeed,  the  right  of  the  grantor  to  have  the  policy  of         

Bsurance  delivered  up  as  one  of  the  securities  for  the       "  ^'"^  ' 

cbt  obtained  at  his  expense,  seems  much  stronger  when 

ue  consideration  is  given  to  the  effect  of  the  covenant 

)r  payment  of  the  additional  premium  on  going  abroad. 

Tiere  is  nothing  optional  in  that  obligation.     It  provides 

bsolutely  and  imperatively  that  the  grantor  shall  pay  the 

im   necessary   to  keep   the   policy  in  force.      Such  a 

ipulation  places  the  right  of  the  grantor  of  the  annuity, 

hen  he  comes  to  pay  and  extinguish  the  debt,  much 

igher  than  the  right  of  the  debtor  in  the  cases  of  Lea  v. 

finton  and  Drysdale  v.  Piggott, 

It  therefore  seems  to  me  that  I  am  bound  to  follow  the 
3ctrine  established  by  those  two  cases,  the  most  recent, 
ad,  apparently,  the  most  matured  decisions  of  the  Court 
f  Appeal. 

The  principle  to  be  extracted  from  these  two  cases 
jems  to  be  this  : — 

"Where  the  relation  of  debtor  and  creditor  subsists,  and 
le  true  construction  of  the  instruments  and  the  evidence 
the  real  nature  of  the  transaction  shows  that  the 
)licy  of  the  assurance  was  effected  by  the  creditor  as  a 
jcurity  or  indemnity,  if  the  debtor  directly  or  indirectly 
•ovides  money  to  defray  the  expense  of  that  security,  he 
,  on  a  principle  of  natural  equity,  entitled  to  have  the 
curity  delivered  up  to  him  when  he  pays  his  debt,  which 

was  directly  or  indirectly  at  his  expense  effected  to  se- 
ure.  This  is  an  application  of  the  maxim,  "  Qui  sentit 
nu  ^entire  debet  et  commodum^'^  The  same  principle  is 
KX)gmsed  by  the  civil  law,  as  appears  by  the  following 
issage  in  the  Digest  (50,  17,  10)  : — "  Secundum  naturam 
t,  commoda  cujusque  rei  eum  sequi  qxiem  [sequuntur  incom^ 
oda:' 
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It  is  incontrovertibly  established  in  this  case  that,  on 
the  face  of  the  instruments,  it  was  contemplated  that  the 
grantee  of  this  annuity  should  have  the  means  of  effect- 
ing this  policy  of  assurance,  and  that  he  stipulated  for  pay- 
ment by  the  grantor  of  a  sum  sufficient  to  effect  it ;  that  he 
bound  the  grantor  by  covenant  to  pay  money  which  might 
become  necessary  to  kepp  the  policy  in  force ;  that  the 
purpose  of  effecting  the  policy  was  to  indemnify  and 
secure  to  the  grantee  the  money  which  he  advanced  to  the 
grantor ;  that  the  repayment  on  redemption  of  the  money 
so  advanced  by  the  grantee  is  a  payment  and  satisfaction  of 
every  debt  and  obligation  by  the  grantor  to  the  grantee, 
for  the  security  of  which  the  policy  of  assurance  waa 
effected. 

It  follows  that  where  the  grantor  makes  this  full  repay- 
ment he  is  entitled  to  have  that  security  delivered  up 
which  has  been  effected  substantially  at  his  expense, 
because  he  was  made  to  pay  a  sum  calculated  as  an 
equivalent  to  the  expense  of  obtaining  the  security. 

If  there  were  any  doubt  as  to  the  right  of  the  plaintiff, 
the  language  of  the  deed  seems  to  put  it  beyond  all 
question.  The  words  of  the  covenant  which  bind  the 
grantee  as  to  the  securities  which  he  is  to  deliver  up  on 
redemption  are  these: — "The  said  several  securities 
given  for  securing  the  repayment  thereof  as  aforesaii" 
It  seems  to  be  impossible,  on  any  true  construction  of  the 
deed,  to  say  that  the  policy  of  assurance  which  the  deed 
contemplates,  if  the  grantee  chose  to  effect  it,  is  not  a 
security  for  repayment  within  the  words  of  this  cove- 
nant. 

It  appears,  therefore^  that  the  case  of  the  plaintiff  is 
established,  and  that  there  must  be  a  decree  for  the 
delivery  up  to  her  of  the  policy  of  assurance.  As  this  is 
the  only  question  in  the  cause,  the  plaintiff  is  entitled  to 
the  costs  of  the  suit,  but  must  pay  all  other  costs  usual  on 
redemption. 
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OGILVIE  V.  JEAFFRESON.  ^^^9/^' 

TJan,  12th  j* 
HIS  bill  was  filed  by  James  Ogilvie,  and  prayed  as   March  2nd  ^ 

follows  • ^^^'  ^^ 

IOUOW8.  Jidy26th, 

1»  That  the  four  several  indentures,  purporting  to  be        ^®^* 
leases,  dated  respectively  the  28th  day  of  April,  1856,  I^o^S^' 
may  be  set  aside  and  declared  to  be  void  as  against  the  ^^  leaaehoid 

,  ^3  premisesy  was 

plaintiff,  and  may  be  decreed  to  be  delivered  up  to  be  induced  by  the 

n   J  mortgagor 

canceliea.  (his  soiidtop) 

2.  That  the  plaintiff  may  be  declared  to  be  entitled  to  ^n'deX*^" 
the  full  benefit  of  the  mortgage  security  of  the  13th  day  represented  as 
of  December,  1852,  and  to  the  possession  of  the  said  but  by  which, 
premises  by  virtue  thereof,  notwithstanding  the  said  four  t?on°of  a  s^, 
indentures,  as  against  the  several  defendants  hereto.  ^^^^^  ^*^* 

The  plaintiff  was  the  mortgagee   of  four  leasehold  plaintiff  was 
houses,   numbered  9,  10,  20,  and  21,  and  situated  in  the  premises, 
Highbury  Grove  Lane,  Islington,  from  David  Hughes,  ^ afenwae*^^* 
under  the  following  circumstances : — David  Hughes,  the  *®r^*°Jj^^ 
plaintiff's  solicitor,  by  four  several  indentures  of  lease,  were  after- 
dated the  17th  of  June,  1848,  demised  the  four  leasehold  gaged  fop 
houses  in  question  to  Elizabeth  Thomas,  for  the  term  of  ^SfendMite^ 
ninety-nine  years,  frojn  the  29th  day  of  September,  1844,  On  a  biu  by 

the  first  inort** 

at  the  rents  of  30/.,  30/,,  30/.,  and  29/.,  respectively,  gageetoset 
subject  to  certain  covenants  therein  contained.  Jeet^  the^ 

By  an  indenture  of  mortgage,  bearing  date  6th  of  S.®^^^^^ 

^^  uuib  iney  wofo 

March,  1849,  between  Elizabeth  Thomas  of  the  one  part,  wholly  void, 

Slid  dficpfifid 

and  William  Potell  of  the  other  part,  and  by  an  indenture  them  to  be 
of  transfer,  bearing  date  24th  of  June,  1852,  between  bfc^^^S.*^ 
William  Potell  of  the  one  part,  and  Ebenezer  Hunt  of 
the  other  part,  the  piece  of  ground,  the  messuage  and 
premises,  being  No.  9,  Highbury  Grove  Lane,  became 
vested  in  Ebenezer  Hunt  for  all  the  residue  of  the  said 
TOl*,   II.  C   C 
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}^2l       ^™^  ^^  ninety-eight  years  less  three  days,  subject  to 

0GIL7IB      redemption  on  repayment  of  500/.  and  interest. 

JEAPFRB80N.       By  anothor  indenture  of  mortgage,  bearing  date  the  8th 

Statwient.     ^^  December,  1851,  between  Elizabeth  Thomas  of  the  one 

part,  and  Richard  Bendy  of  the  other  part,  the  premises 

being  No,  10,  Highbury  Grove  Lane,  were  demised  by 

the  said  Elizabeth  Thomas  to  Bichard  Bendy  for  all  the 

residue  of  the  said  term  of  ninety-eight  years,  less  one 

day,  subject  to  redemption  on  repayment  of  700A  and 

interest. 

By  another  indenture  of  mortgage,  bearing  date  the 
13th  of  September,  1848,  between  Elizabeth  Thomas  of 
the  one  part,  and  Lydia  Amelia  Curling  of  the  other 
part,  the  messuage  and  premises  comprised  in  the  thirdly 
before-mentioned  indenture  of  lease,  being  No.  20,  High- 
bury Grove  Lane,  were  demised  by  Elizabeth  Thomas 
to  Lydia  Amelia  Curling  for  all  the  residue  of  the  said 
term  of  ninety-eight  years,  except  the  last  day  of  the 
said  term,  subject  to  redemption  on  repayment  of  600i 
and  interest;  and  by  another  indenture  of  mortgag65 
dated  the  7th  of  November,  1848,  between  the  said 
Elizabeth  Thomas  of  the  one  part,  and  John  Russell  Law 
of  the  other  part,  the  said  last-mentioned  premises  were 
demised  to  John  Russell  Law  for  the  residue  of  the 
said  term  of  ninety-eight  years,  except  the  last  day, 
subject  to  the  mortgage  to  Lydia  Amelia  Curling,  and 
subject  also  to  redemption  on  repayment  of  300A  and 
interest. 

By  another  indenture  of  mortgage,  bearing  date  die 
Ist  of  March,  1850,  between  Elizabeth  Thomas  of  Ae 
one  part,  and  Henry  Roake  and  Henry  Titheradge  of 
the  other  part,  the  said  messuage  premises,  being  die 
house  No.  21,  Highbury  Grove  Lane,  were  demised  by 
the  said  Elizabeth  Thomas  to  Henry  Roake  and  Henry 
Titheradge,  for  the  residue  of  the  said  term  of  ninety- 
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eight  years^  except  the  last  day  of  the  said  term^  subject        180O. 
to  redemption  on  repayment  of  750/.  and  interest,  Ogilvib 

By  an  indenture  of  the  31st  of  December,  1851,  and  jg^paBsow, 

made  between  Elizabeth  Thomas  of  the  first  part,  William         

Overton  of  the  second  part,  and  the  said  David  Hughes 
of  the  third  part,  the  said  premises  contained  in  and  demised 
by  the  said  four  several  hereinbefore-mentioned  indentures 
of  lease  were,  with  other  property,  assigned  to  and  became 
vested  in  the  said  David  Hughes  for  the  residue  then  unex<- 
pired  of  the  said  several  terms  granted  by  the  said  leases 
respectively,  and  subject  to  the  said  several  mortgages. 

By  an  indenture  of  transfer,  bearing  date  the  13th  of 
December,  1852,  and  made  between  Ebenezer  Hunt,  of 
the  first  part ;  Richard  Bendy,  of  the  second  part ;  Lydia 
Amelia  Curling,  of  the  third  part ;  John  Russell  Law, 
of  the  fourth  part;  Henry  Roake  and  Henry  Titheradge, 
of  the  fifth  part;  David  Hughes,  of  the  sixth  part;  and 
the  plaintiff*,  James  Ogilvie,  of  the  seventh  part:  after 
reciting,  inter  aliay  that  all  interest  on  the  said  several 
mortgages  up  to  the  day  of  the  said  indenture  had  been 
paid,  and  that  the  said  David  Hughes  had  paid  to  the  said 
Richard  Bendy  200/.,  and  to  Ebenezer  Hunt  50/,,  in  part 
payment  of  the  said  principal  monies  secured  by  the  said 
indentures,  &c. :  and  reciting  that  there  was  due  to  the 
said  Ebenezer  Hunt,  450/. ;  to  Richard  Bendy,  500/. ; 
to  Lydia  Amelia  Curling,  500/. ;  to  John  Russell  Law, 
300/.;  and  to  the  said  Henry  Roake  and  Henry  Tither- 
adge, 750/.:  it  was  witnessed,  that,  in  consideration  of 
the  said  several  sums  paid  to  the  several  parties,  they, 
the  said  parties  thereto,  did  assign  and  transfer  to  the 
plaintifi^,  his  executors,  administrators,  and  assigns,  the 
Baid  several  principal  sums  so  due  and  owing  to  them 
respectively,  and  all  interest  to  grow  thereon,  to  hold  the 
same,  &c     And  it  was  further  witnessed,  that,  for  the 
consideration  aforesaid,  they,  the  said  parties,  did  assign, 

c  c  2 
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I860.         and  he,  the  said  David  Hughes,  did  grant  and  confirm 

OoiLYiH      unto    the    plaintiff,    &c.,    the    said    several    messuages 

Jbapprbsoh.  *^^  tenements,  &c.,  being  Nos.  9,  10,  20,  and  21,  High- 

bury  Grove  Lane  aforesaid,  and  all  and  singular  the 

other  premises  comprised  in  and  demised  by  or  held 
under  the  said  four  several  indentures  of  lease,  together 
with  the  said  leases,  and  all  mesne  assignments,  and 
underleases  and  mortgages  thereof— to  hold  the  same 
unto  the  plaintiff,  for  the  then  expired  residues  of  the  sidd 
several  terms  granted  by  the  said  indentures  of  mortgage 
respectively,  freed  from  the  provisoes  for  redemption 
reserved  by  such  indentures  of  mortgage  respectively, 
but  subject  to  a  proviso  in  the  now  stating  indenture 
cont^ned,  for  redemption  of  the  said  premises  on  pay^ 
ment  by  the  said  David  Hughes  unto  the  plaintiff  of  2500i 
upon  the  30th  day  of  December,  1855,  and  interest 
tiiereon  in  the  mean  time  at  5/«  per  cent 

The  principal  monies  were  not  paid  at  the  date  fixed, 
but  the  interest  was  paid,  and  the  plaintiff  continued  the 
mortgagee  of  the  premises,  the  equity  of  redemption  being 
vested  in  David  Hughes.  On  the  21st  of  April,  1856, 
the  plaintiff  received  from  David  Hughes,  his  solicitor, 
the  following  letter : — 

"  13,  Gresham  Street,  21st  April,  1856. 
"  Dear  Sir, — When  you  pass  this  way,  I  will  thank  you 
to  call  here  to  sign  leases  of  the  four  houses  at  Highbury, 
which  you  have  on  mortgage  for  the  2500/.,  as  I  think  it  a 
good  time  to  put  up  this  property  for  sale.  You  wiU  have 
ample  notice  before  you  are  paid  off,  or  a  new  security 
found  for  the  money. 

"  Yours  faithfuDy, 

"  David  Hughes, 
"  James  Ogilvie,  Esq., 
''  1,  Woburn  Place," 


CASES  IN  CHANCERY.  357 

David  Hughes  was  a  solicitor,  and  at  the  date  of  the        i860, 
transactions  in  question  was  carrying  on  business  at      Ooilyib 
13,  Gresham  Street,  in  the  city  of  London,  and  had  acted  jbapprbsok. 
as  the  plaintiff's  solicitor  in  the  matter  of  the  said  mort-     „^" —  ^ 
gage  of  the  13th  of  December,  1852. 

The  14th  and  15th  paragraphs  of  the  bill  were  as  fol- 
lows:— 

''  14.  The  plaintiff,  in  pursuance  of  the  request  con- 
tained in  the  said  letter  of  the  21st  day  of  April,  1856, 
called  at  the  office  of  the  said  David  Hughes,  in  Gresham 
Street  aforesaid,  on  the  28th  day  of  the  same  month,  and 
on  that  occasion  the  said  David  Hughes  placed  before 
the  plaintiff  for  execution  four  parchment  writings,  which 
he  represented  to  be,  and  which  the  plaintiff  understood 
to  be,  leases  of  the  property  at  Highbury  Grove  Lane, 
on  mortgage  to  the  plaintiff  as  aforesaid,  and  to  be  leases 
of  the  same,  at  rack  rent;  and  the  said  David  Hughes 
represented  to  the  plaintiff  on  the  same  occasion  that 
such  leases  were  being  granted  in  order  to  effect  a  more 
favourable  sale  of  the  said  houses.  The  plaintiff,  being 
a  mortgagee  only  of  the  said  leases,  and  having  implicit 
confidence  in  the  said  David  Hughes,  and  in  the  truth  of 
his  aforesaid  statement,  thereupon  executed  the  said 
parchment  writings  so  placed  before  him  as  aforesaid, 
without  examining  the  terms  of  the  same  or  the  contents 
thereof;  and  the  plaintiff,  in  so  executing  the  same, 
believed  and  supposed,  that  he  was  executing  leases  of 
the  said  four  houses  in  Highbury  Grove  Lane,  at  rack 
rent,  to  persons  approved  of  as  lessees  by  the  said 
David  Hughes,  the  solicitor  of  the  plaintiff  and  the 
owner  of  the  equity  of  the  redemption  of  the  said  pre- 
mises, but  the  plaintiff  did  not  know  who  the  lessees  were. 

"  15.  The  said  sevei^al  deeds,  when  executed,  remained 
in  the  office  of  the  said  David  Hughes,  and  the  plaintiff 
thenceforth  continued  to  receive,  as  he  previously  had 
done,  the  interest  which  became  payable  upon  his  said 
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I860. 

OOILYIB 
V. 

Jbaffbbson. 
Statement* 


mortgage  security ;  and^  under  sucli  circumstances,  he 
had  no  occasion  to  take,  and  did  not  take,  possession  of 
the  said  mortgaged  premises." 

The  deeds,  when  executed,  remained  in  the  office  of 
Hughes,  who  paid  the  interest  to  the  plaintiff,  who  there- 
fore did  not  think  it  necessary  to  take  possession  of  the 
premises. 

In  August,  1858,  David  Hughes  absconded,  indebted 
to  a  large  amount  to  several  persons,  and  was  subse- 
quently convicted  of  fraudulent  bankruptcy.  This  dr* 
cumstance  led  to  an  examination  of  the  transactions  with 
which  he  had  been  connected,  and  the  plaintiff  ascer^ 
tained  that  the  four  deeds  which  he  had  executed  on  the 
28th  of  April,  and  which  Hughes  had  represented  as  being 
leases  of  the  four  houses  at  a  rack  rent,  were,  in  fiict, 
assignments  of  his  whole  interest  in  the  mortgaged  pro- 
perty, without  any  consideration  whatever,  and  without 
any  reservation  of  rents,  except  30/.,  as  to  Nos.  9, 10, 
and  20,  and  29/.  as  to  Xo.  21,  all  in  Highbury  Grove 
Lane  aforesaid,  which  were  the  same  in  amount  respeo* 
tively  with  the  rents  already  reserved  under  the  leasee, 
which  had  been  mortgaged  to  the  plaintiff. 

The  plaintiff  further  discovered,  that  one  of  the  four 
indentures  which  Hughes  induced  him  to  execute  was 
between  the  plaintiff,  of  the  first  part ;  David  Hughes, 
of  the  second  part ;  and  Catherine  Jones,  a  nursemaid  in 
Hughes's  family,  and  who  subsequently  married  Ae 
defendant  Charles  Chappel,  of  the  third  part*  It  was  by 
the  said  indenture  witnessed,  that,  as  well  in  considein^ 
tion  of  1000/.  which  Catherine  Jones  had  paid  to  David 
Hughes,  with  the  consent  of  the  plaintiff,  as  the  purchase- 
money  for  the  premises  therein  demised,  as  of  the  yearly 
rent  and  covenant  therein  reserved  and  contained  on  the 
part  of  Catherine  Jones,  her  executors,  administrators, 
and  assigns,  to  be  paid,  observed,  and  performed,  the 
plaintiff  demised  and  leased,  and  David  Hughes  demised; 
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leased^  ratified,  and  confinned  unto  Catherine  Jones,  i860. 
her  executors,  the  messuage,  &c..  No.  10,  Highbury  OoiI^b 
Grove  Lane,  to  hold  the  same  unto  the  said  Catherine  jbappkesoit 
Jones,  as  from  the  29th  day  of  September  then  last  past, 
for  the  term  of  eighty-six  years  (subject  to  a  certain  under- 
lease, dated  the  24th  of  June,  1854,  to  J.  D.  Lee),  at 
the  yearly  rent  of  30/.,  payable  quarterly.  By  the  said 
indenture,  a  covenant  was  expressed  to  be  entered  into  by 
the  plaintiff  with  Catherine  Jones,  that  the  plaintiff, 
during  the  Qontinuance  of  the  term  thereby  granted, 
would  pay  the  rent  reserved  by  the  said  indenture  of 
lease  under  which  the  premises  were  held,  at  the  times 
therein  appointed  for  the  payment  thereof,  and  perform 
the  covenants  and  agreements  in  the  said  indenture 
contained.  The  other  three  deeds  were  in  the  same  form, 
except  as  to  the  amount  of  rent  of  No.  21,  Highbury 
Grove  Lane. 

It  appeared  from  the  evidence,  that,  by  an  indenture, 
dated  the  24th  of  December,  1856,  between  Catherine 
Jones,  described  as  of  No.  10,  Canonbury  Place,  Islington 
(Hughes's  residence),  of  the  first  part;  David  Hughes^ 
of  the  second  part ;  the  defendant  W.  T.  Neve,  of  the 
third  part ;  after  reciting  the  two  several  indentures  of 
the  28th  day  of  April,  relating  to  the  houses,  Nos.  9  and 
10,  Highbury  Grove  Lane,  and  reciting  that  the  defen- 
dant William  Tanner  Neve,  at  the  request  of  David 
Hughes,  had  agreed  to  lend  Catherine  Jones  1300/.,  on 
having  the  repayment  thereof  with  interest,  secured  as 
thereinafter  expressed,  and  further  secured  by  the  cove- 
nant of  the  said  David  Hughes  thereinafter  contained,  it 
was  expressed  to  be  witnessed,  that,  in  consideration  of 
the  sum  of  1300/.  that  day  paid  by  the  defendant  W.  T. 
Neve,  at  the  request  of  the  said  David  Hughes,  to  the 
said  Catherine  Jones,  she,  the  sidd  Catherine  Jones,  did 
demise  unto  the  defendant  W.  T.  Neve,  his  executors, 
administrators,  and  assigns,  the  said  messuages  and  pre- 
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1860.        mises,  No8.  9  and  10,  Highbury  Grove  Lane  aforesaid, 

OoiLviB      comprised  in  two  of  the  said  indentures  of  the  28th  of 

Jbapprebon    ^P'^^'  1856,  respectively,  to  hold  the  same  for  the  then 

unexpired  residue  of  the  said  several  terms  of  eighty-rix 

years  respectively   created  by  the  said  last-mentioned 
indentures  of  lease,  except  the  last  ten  days  of  each  of 
the  said  terms,  subject,  nevertheless^  to  a  proviso  for  the 
reassignment  or  surrender  of  the  said  premises  to  Catherine 
Jones,  on  her  paying  the  defendant,  W.  T.  Neve,  on  the 
25th  day  of  March,  1860,  1300/.  with  interest  at  6  per 
cent.     And   Catherine  Jones  and    David   Hughes  did 
thereby  jointly  and  severally  covenant  with  the  defen- 
dant W.  T.  Neve,  that  they  woidd  pay  the  sum  of  1300i 
with  interest  at  6  per  cent.,  on  the  25th  day  of  Maidii 
1860. 

On  the  Ist  of  September,  1857,  Catherine  Jones  mort- 
gaged No.  20,  Highbury  Grove  Lane,  to  Lydia  Amelii 
Curling,  to  secure  400/.  thereon,  who  died  almost  imme- 
diately afterwards,  having  by  her  will  appointed  the  de- 
fendants Croft  and  Baker  her  executors,  who  didy  proved 
her  will. 

On  the  Ist  of  December,  1857,  Catherine  Jones  mort- 
gaged No.  21,  Highbury  Grove  Lane,  to  the  defendant 
Jeaffireson,  to  secure  650/.  and  interest. 

By  an  indenture,  dated  the  21st  of  April,  1858,  between 
Catherine  Jones  of  the  one  part,  and  David  Hughes  of 
the  other  part,  after  reciting  that  the  said  Catherine 
Jones  was  only  a  trustee  for  the  said  David  Hugh^  of 
the  several  leases  granted  to  her ;  and  also  reciting  that 
the  consideration  monies  for  the  same  had  not  in  fact 
been  paid  by  Catherine  Jones,  and  that  the  monies  ad- 
vanced on  the  said  mortgage  securities  had  been  receiyed 
by  the  said  David  Hughes :  it  was  witnessed,  that  she, 
the  said  Catherine  Jones,  did  thereby  assign  unto  the 
said  David  Hughes  (among  other  things)  the  said  premises 
demised  to  her  by  the  said  four  indentures  of  lease  of  the 
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ISth  of  April,  1856,  to  hold  the  same  to  the  said  David       H^ 
Hughes  for  the  then  unexpired  residue  of  the  several      Ooii.vie 
terms  for  which  the  same  were  respectively  demised,  to  Jeapprbson. 
Catherine  Jones,  freed  and  discharged  from  all  claims,     statement. 
&C.,  but  subject  to  the  incumbrances  then  affecting  the 
same  respectively. 

The  bill  charged  that  the  sidd  four  deeds  purporting  to 
be  leases,  and  dated  respectively  the  28th  of  April,  1856, 
were  fitiudulently  obtained  from  the  plaintiff  by  David 
Hughes,  and  ought  to  be  delivered  up  to  be  cancelled. 

The  plaintiff  charged  that  each  of  the  mortgagees  W.  T. 
Neve,  L.  A.  Curling,  and  J.  F.  Jeaffreson  had  notice  of 
the  invalidity  of  the  said  four  deeds  purporting  to  be 
leases,  at  the  times  when  they  respectively  took  mort- 
gages of  the  said  leases ;  and  that  the  deeds  were  void  as 
well  against  them  and  their  respective  mortgagees  as 
against  the  assignees  of  Hughes. 

The  plaintiff  charged  that  the  defendant  W.  T.  Neve, 
never  agreed  to  lend  the  said  Catherine  Jones,  otherwise 
Chappel,  1300/.  or  any  other  sum,  and  that  he  knew  that 
the  premises  comprised  in  his  alleged  mortgage  did  not 
belong  to  Catherine  Jones,  but  were  dealt  with  by 
David  Hughes  as  his  own,  though,  in  the  deed  executed 
by  the  plaintiff,  she  purported  to  be  the  lessee. 

The  plaintiff  charged  that  the  defendant  W.  T.  Nevd 
was  bound  to  have  known,  and  did  know,  who  Catherine 
Jones  was ;  that  he  was  bound  to  know  the  contents  of 
the  said  two  leases  recited  in  his  mortgage;  and  that 
Catherine  Jones  coidd  not  have  and  had  not  paid 
the  consideration  monies  mentioned  therein;  and  that 
the  same  consequently  were  invalid  as  against  the 
plaintiff. 

That  if  the  said  W.  T.  Neve  had  communicated  with 
the  said  Catherine  Jones,  as  he  ought  to  have  done,  he 
Vrould  have  ascertained  that  she  had  no  interest  in  the 
said  lease,  and  had  not  paid  the  consideration  moniesi 
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2^^       and  that  the  said  leases  were  secretly  made  for  Dayid 
OeiLTix      Hughes's  benefit^  and  were  a  fraud  on  the  plaintiff. 
JxAYFBEsoH.       The  plalutiff  charged  that  the  defendant,  W.  T.  Neve, 
Statement.     ^^^  notice  by  his  mortgage  deed  and  by  the  contents  of 
the  leases  therein  recited  of  the  17th  of  June,  1848, 
under  which  Nos.  9  and  10,  Highbury  Grove  Lane,  were 
held ;  and  of  the  facts  that  the  rents  reserved  by  such 
leases  were  30/.  per  annum  each,  which  were  the  same  in 
amount  as  the  rents  reserved  by  the  said  leases  obtained 
from  the  plaintiff  as  aforesaid,  of  the  same  houses;  and 
the  plaintiff  charged,  that,  having  notice  of  these  fiicts 
and  of  the  terms  of  the  sidd  leases  to  the  said  Catherine 
Jones,  the  defendant  W.  T.  Neve  knew,  or  must  be 
taken  to  have  known,  that  by  the  said  leases  to  the  said 
Catherine  Jones,  the  plaintiff  was,  in   effect,  made  to 
part  with  his  whole  interest  in  the  said  premises,  No& 
9  and  10,  Highbury  Grove  Lane,  without  any  considera- 
tion, either  of  money  in  gross,  or  by  way  of  rent,  and 
that  the  plaintiff's  security  was  thereby  rendered  valueless, 
and  that  therefore  the  said  leases  appeared,  on  the  £ax»  of 
them,  to  have  been  improperly  obtained  from  the  plaintiff* 

The  plaintiff  further  charged,  that  the  defendant  Neve 
made  no  inquiry  of  the  plaintiff  at  any  time  concerning  the 
validity  of  the  said  leases  to  the  said  Catherine  Jones,  or 
concerning  the  nature  of  the  plaintiff's  interest,  but  that, 
nevertheless,  he  was  bound  to  make  such  inquiry,  and  if 
he  had  he  would  have  ascertained  how  the  said  leases 
were  obtained. 

The  plaintiff  charged,  that,  on  this  ground  also,  ik 
defendant  Neve  was  affected  with  notice  of  the  in- 
validity of  the  said  leases  as  against  the  plaintiff. 

As  regarded  the  defendants  Curling  and  Jeaffifeson^ 
the  plaintiff  charged  that  Catherine  Jones  never  applied 
to  them,  or  either  of  them,  for  any  loan  of  money,  and 
that  neithet  of  them  ever  advanced  any  money  to  Cathe* 
rine  Jones;  and  that  such  defendants  knew  that  the 
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property  comprised  in  their  mortgages  did  not  belong  to        ^®^* 
Catherine  Jones,  but  were,  notwithstanding  that  she      Ogilvib 
purported  to  be  the  lessee  under  the  deeds  executed  by  jbafpkesoit. 
the  plaintiff,  dealt  with  by  Hughes  as  his  own.  statement. 

The  plaintiff  Airther  charged,  that  Hughes  was  the 
solicitor  of  Miss  Curling  and  the  defendant  Jeaffreson 
in  the  mortgage  transaction  relating  to  Nos.  20  and  21, 
Highbury  Grove  Lane  aforesaid,  and  that  they  respec- 
tively had.  notice  of  the  several  matters  showing  the 
invalidity  of  the  leases  of  the  said  premises. 

The  plaintiff  further  charged  that  Miss  Curling  and 
the  defendant  Jeaffreson  were  bound  to  know,  and  must 
be  taken  to  have  known,  who  and  what  Catherine  Jones 
was,  and  the  contents  of  the  leases  recited  in  these  mort-' 
gages,  and  were  bound  to  know  that  Catherine  Jones 
could  not  and  had  not  paid  the  consideration  monies  therein 
mentioned,  and  that  the  same  consequently  were  invalid 
as  against  the  plaintiff. 

That  if  the  said  Curling  and  Jeaffreson  had  communis' 
catcd  with  the  said  Catherine  Jones,  as  they  ought  to  have 
done,  they  woidd  have  been  informed  that  she  had  no 
interest  in  the  said  leases  of  Nos.  20  and  21,  Highbury 
Grove  Lane,  and  would  have  known  that  Catherine 
Jones  had  not  paid  the  consideration  monies  mentioned 
therein,  and  that  the  said  leases,  being  secretly  made  foi* 
the  benefit  of  Hughes  only,  were  a  fraud  upon  the 
plaintiff,  or  at  least  invalid  against  him. 

The  plaintiff  further  charged  that  Curling  and  Jeaf- 
freson had  notice  by  their  mortgage  deeds  and  the 
contents  of  the  leases  therein  recited  of  the  two  leases  of 
the  19th  day  of  June,  1848,  under  which  the  messuages 
Nos.  20  and  21,  Highbury  Grove  Lane,  were  held,  and  of 
the  fiujt  that  the  rents  reserved  by  such  leases  were  SOi 
and  29L  per  annum  each,  which  were  the  same  in 
amount  as  the  rents  reserved  by  the  said  leases  obtained 
from  the  plaintiff  as  aforesaid  of  the  same  houses  $  and 
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weo.         the  plaintiff  charged  that,  having  notice  of  these  fiicts 

OoiLYiB      and  of  the  terms  of  the  s^d  leases  to  the  said  Catherine 

Jbafprmon.  Jones,  the  said  Curling  and  Jeaflfreson  knew,  or  must  be 

„^  "       ^      taken  to  have  known,  that  by  the  said  leases  to  Catherine 
'Statement.  ... 

Jones,  the  plaintiff  was,  in  effect,  made  to  part  with  his 

whole  interest  in  the  premises,  Nos.  20  and  21,  Highbuij 

Grove  Lane,  without  any  consideration,  either  of  money 

in  gross  or  by  way  of  rent;  that  the  plaintiff's  security 

was  thereby  rendered  valueless ;  and  that,  therefore,  the 

sidd  leases  appeared  on  the  &ce  of  them  to  have  been 

improperly  obtained  firom  the  plaintiff. 

The  plaintiff  further  charged,  that  Curling  and  Jeaffire- 
son  made  no  inquiry  of  the  plaintiff  at  any  time  concern- 
ing the  validity  of  the  said  leases  to  Catherine  Jones, 
concerning  the  nature  of  the  plaintiff's  interest,  but  that, 
nevertheless,  they  were  respectively  bound  to  make  such 
an  inquiry;  and  if  they  respectively  had  made  such 
inquiry,  they  would  have  respectively  discovered  how 
the  said  leases  were  obtained.  And  the  plaintiff  charged 
that  Curling  and  Jeaffireson  were  respectively,  on  this 
ground,  also  affected  with  notice  of  the  invalidity  of  the 
said  leases  as  against  the  plaintiff. 

Subsequently  to  the  filing  of  the  original  bill,  the 
defendant  Catherine  Jones  had  intermarried  with  Charles 
Chappel,  who  were  both  made  defendants  by  amendment, 
in  consequence  of  an  objection  taken  by  the  Court 

By  his  affidavit,  the  plaintiff  deposed  that  when  he 
called  at  Hughes's  office  on  the  28th  of  April,  1856,  on 
that  occasion  Hughes  placed  before  him  for  execution  four 
parchment  writings,  which  he  represented  to  be  leases 
of  the  property  at  Highbury  Grove  Lane,  on  mortgage 
to  plaintiff  as  aforesaid,  and  which  plaintiff  understood  to 
be  leases  of  the  same  at  rack  rent ;  and  Hughes  repre* 
sented  to  plaintiff  on  the  same  occasion  that  such  leases 
were  being  granted  in  order  to  effect  a  more  favourable 
sale  of  the  houses* 
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In  cross-examination^  the  plaintiff  said  he  could  not        l8eo« 
exactly  say  what  Hughes  said  to  him ;  but  to  the  best  of     Ooiltib 
his  belief  he  said  that  signing  the  docmnent  was  "  for  jbappbbson. 
the  improvement  of  the  property,"    Nothing  was  said 
whatever  as  to  the  persons  to  whom  the  leases  were  to  be 
granted.     Plaintiff  signed  them  without  any  hesitation. 
Nothing  was  said  about  the  rent;  indeed  nothing  fiirther 
was  said  at  all,  and  then  plaintiff  left  the  office.     He  felt 
no  curiosity  as  to  what  the  rents  were.    Plaintiff  did  not 
think  of  asking  Hughes  what  the  amounts  of  the  rents 
were,  nor  the  terms  of  the  leases,  nor  whether  the  lessees 
were  respectable  people. 

The  defendant  J.  F.  Jeafeeson,  by  his  answer,  said 
that  up  to  the  29th  of  July,  1858,  when  a  notice  ap- 
peared on  the  door  of  Hughes's  office  desiring  that  all 
letters  and  messages  should  be  taken  to  Messrs.  Blake 
&  Snow,  solicitors,  22,  College  Hill,  Cannon  Street,  in 
whose  fevour  he  was  thereby  stated  to  have  relinquished 
business,  he  (the  defendant)  had  the  fullest  confidence  in 
Hughes,  and  never  employed  any  other  solicitor.  It  was 
not  till  after  that  date  that  he  remembered  to  have 
noticed  the  name  of  Catherine  Jones  on  any  of  his  title- 
deeds  ;  but  if  he  did,  he  had  no  reason  to  suspect  that  it 
was  the  name  of  a  trustee  for  Hughes,  and  he  never 
before  knew  that  Hughes  had  a  servant  named  Catherine 
Jones.  Defendant  said,  that,  early  in  the  year  1855, 
Huges  told  him  that  he  knew  of  a  security  for  650/. 
which  he  could  recommend ;  and  defendant  having  such 
confidence  and  reliance  in  Hughes  as  aforesaid,  did,  on 
or  about  the  20th  of  March,  1855,  draw  a  cheque  for  the 
smn  of  650/.  upon  his  bankers,  and  send  the  same  to 
Hughes,  in  order  that  the  same  might  be  invested. 

He  claimed  to  hold  the  house  No.  21  as  a  security  for 
the  sum  of  650/.  and  interest ;  he  denied  that  he  had  any 
notice,  constructively  or  in  any  way,  of  the  alleged 
yivalidity  of  the  deeds  purporting  to   be  leases;    he 
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admitted  that  he  made  no  inquiry  of  the  plidntiff  respec- 
ting their  validity^  and  submitted  that  the  bill  should  be 
dismissed  against  him  with  costs. 

The  defendant  NeYe5  by  his  answer5  said  he  asked 
Hughes  what  interest  Mr,  Ogilvie  had  in  the  premises, 
and  was  told  that  he  was  a  mortgagee. 

Catherine  Chappel  deposed^  that^  before  she  was  nuuv 
ried^  she  lived  at  Hughes's  residence^  10,  Canonbmj 
Place^  as  nursemaid  to  his  family,  and  that  from  time  to 
time  she  signed  many  deeds  and  documents  by  his 
direction,  and  on  the  representation  that  they  were 
merely  matters  of  form,  and  that  she  had  no  idea  she 
was  doing  anything  wrong.  She  had  no  particular  recol- 
lection of  signing  any  of  the  deeds  in  question,  but  had 
no  reason  to  doubt  that  she  did  so.  She  said  she  *^  never 
had  any  interest  in  the  said  houses,  or  any  or  either  of 
them,"  nor  did  she  know  she  was  made  a  party  to  the 
deeds  until  the  plaintiff's  solicitor  told  her.  She  further 
said  that  the  defendant  J.  F.  Jeaffireson  knew  that 
10,  Canonbury  Place  (as  of  which  place  she  was  de- 
scribed), was  Hughes's  residence,  and  that  he  was  the 
medical  attendant  of  Hughes's  family. 


March  lit.        Mr.  fV.  D,  Lewis  for  the  plaintiff. 

Argument.  The  bill  prays  that  the  deeds  which  the  plaintiff  was 
induced  to  execute  by  reason  of  the  fraud  of  Hughes, 
may  be  delivered  up  to  be  cancelled ;  and  this  relief  would 
be  a  matter  of  course,  unless  the  defendants  can  show 
that  they  have  acquired  a  legal  right  under  such  instra- 
ments,  and  which  they  are  entitled  to  enforce  against  the 
plaintiff. 

They  claim  to  be  purchasers  for  value  without  notice^ 
but  their  first  difficulty  is  to  show  that  they  are  pur- 
chasers at  all.  The  alleged  vendor,  Catherine  Jones, 
had  nothing  in  her  to  assign;  she  held  a  fictitious  lease; 
but,  if  so,  the  assignment  of  such  lease,  or  a  new  demise 
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by  her,  could  pass  no  interest.     The  defendants  admit        ^d^- 
that   they  pud  their  money  to   Hughes,  and    not  to      OeiLTiB 
Catherine  Jones.  jbapprbson. 

The  first  branch  of  the  plaintiff's  case  was  irrespective  of 
notice  altogether.  The  plaintiff  executed  the  deeds  of  the 
28th  of  April  in  the  belief  and  with  the  mind  that  he 
was  executing  leases ;  but  they  were  not  leases  at  all  but 
sales,  on  which  the  consideration  never  was  paid,  and 
therefore  passed  no  legal  interest.  At  law,  to  an 
action  on  these  instruments,  the  pliuntiff  might  plead  in 
answer  either  fraud  or  non  est  factum,  L  e.  that  that  instru* 
ment  was  not  his  deed,  the  consenting  mind  being  wanting 
in  the  execution.  This  part  of  the  case  is  clear  of  all 
question  of  notice. 

In  Varley  v.  Cookcy  where  a  client,  who  was  induced  to 
execute  instead  of  a  deed  of  covenant  to  produce  (a),  a  deed 
(^mortgage,  which  was  afterwards  deposited  with  a  third 
party  for  value  without  notice,  was  held  wholly  void,  and 
decreed  to  be  delivered  up  to  be  cancelled.  It  was 
impossible  to  distinguish  that  case  from  the  present  one. 

But,  secondly,  it  was  submitted  that  the  defendants 
were  affected  with  notice  of  the  infirmity  of  the  vendor's 
title. 

The  plaintiff  covenanted  with  Catherine  Jones  for 
quiet  enjoyment,  and  to  pay  rent  and  perform  the  cove- 
nants in  the  superior  lease,  but  the  defendant  therefore 
had  notice  that  Ogilvie,  who  had  received  no  part  of  the 
consideration,  was  under  onerous  covenants.  This  was 
notice  suflBcient  to  put  the  parties  on  inquiry. 

The  defendants  claimed  under  deeds  which  they  alleged 
to  be  mortgages,  but  which  were  inconsistent  with  the 
fiicts  on  which  they  now  rely.  Neve's  mortgage  of  the 
24tii  of  December  recited  that  Neve  had  agreed  to  lend 
Catherine  Jones  the  monies  therein  mentioned,  but  that 

(a)  Ana,  Vol.  I,  p.  830, 
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18^  was  admitted  now  to  be  a  mere  fiction.  There  was  in  fiust 
OoiLTis  in  the  deed  a  joint  and  several  covenant  by  Catherine 
Jbafpbbsok.  Jo^^gs  and  Hughes  for  repayment  at  Lady  Day,  1860. 
To  the  other  mortgage  deeds  Hughes  was  not  a  party  at 
alL  Catherine  Jones  admitted  she  signed  the  deed  in 
ignorance,  at  the  request  of  Hughes,  and  the  deed  of 
April,  1858,  stated  she  was  a  trustee  for  Hughes. 

Neither  at  law  nor  in  equity  did  any  interest  pass  to 
Catherine  Jones,  and  she  could  therefore  pass  none. 
But,  even  if  a  legal  interest  had  been  vested  in  her,  she 
must,  under  the  circiunstances  of  the  case,  be  regarded  as 
a  trustee  for  the  plaintiff,  and  all  other  persons  denying 
any  interest  through  her  must  take  it  subject  to  the 
trust. 

The  defendants  were  in  this  difficulty :  they  could  not 
prove  payment  of  the  consideration  to  Catherine  Jones, 
or  for  her  benefit,  and  the  moment  they  showed  payment 
to  some  other  person  their  title  was  gone* 

A  trustee  cannot  pass  the  legal  estate  without  notice 
to  a  purchaser  for  valuable  consideration,  because  the 
knowledge  of  the  trustee  must  affect  his  assignee.  If  the 
assignment  affected  the  conscience  of  the  assignor,  it 
affects  also  the  conscience  of  the  assignee.  [CorferY. 
Carter  (a).  Bates  v.  Johnson  (i),  were  cited.] 

The  deeds  gave  notice — first,  that  the  plaintiff  was  a 
mortgagee ;  secondly,  that,  being  mortgagee,  he  held  the 
property  at  a  mere  ground  rent ;  thirdly,  that  the  rent  was 
small,  and  that  the  plaintiff  had  parted  with  his  interest 
without  consideration. 

The  purchaser  is  bound  to  know  from  whom  the  1^ 
title  is  derived :  Penny  v.   fVatts  (c),  Jones  v.  Smith  {d)^ 
Beames  on  Pleas  {e). 
One  contracting  party  is  bound  to  know  who  &^ 

(a)  3  K.  &  J.  617.  (d)  1  Hare,  43. 

(b)  1  Johnst.  316.  (e)  Page  237. 

(c)  1  M.  &  G.  150, 167. 
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other.      Therefore  the  defendants  must  be  assumed  to        18W- 
know  that  Catherine  Jones  was  a  servant  in  Hughes's      Ogilyib 
house. 

The  defendants  Jeaffreson  and  the  representatives  of 
A.  Curling  were  in  a  rather  worse  position  than  Neve, 
for  Hughes  was  their  solicitor,  and  though  they  must  not 
be  taken  to  know  the  fraud,  it  was  otherwise  as  to  the 
&ct8,  and  this  was  sufficient  to  put  them  on  inquiry. 
\_Kenne(b/  v.  Gre€n{a\  and  Espin  v.  Fe?nbertou{b),  were 
cited.] 

Mr.  Greene  on  the  same  side. 

There  could  be  no  doubt  that  this  Court  had  juris- 
diction to  deal  with  these  leases,  though  in  the  defen- 
dants' hands. 

The  question  must  be  regarded  in  two  aspects: — 
first,  whether  the  whole  transaction,  being  a  fiction, 
conferred  any  title  on  the  defendants  either  at  law  or  in 
equity;  and  secondly,  assuming  some  interest  to  have 
passed,  whether  the  defendants  did  not  acquire  that 
interest  with  actual  or  implied  notice  of  the  circum- 
stances under  which  the  plaintiff  was  induced  to  execute 
the  deed  of  sale ;  and,  if  so,  whether  they  did  not  take 
whatever  interest  these  deeds  give  them,  subject  to  the 
plaintiff's  claim. 

That  the  whole  transaction  was  a  fraud  on  the  part  of 
Hughes,  and  that  the  plaintiff  was  induced  to  execute  a 
deed  of  one  kind  believing  it  to  be  of  another,  was  proved ; 
but  if  so,  even  at  law  no  interest  passed. 

Secondly.  It  was  submitted  that  Catherine  Jones  was  a 
trustee  for  the  plaintiff,  only  as  she  never  intended  to  buy, 
any  more  than  Hughes  ever  intended  to  sell,  therefore 
there  was  a  resulting  trust  for  the  plaintiff. 

Thirdly.  The  defendants  were  not  purchasers  for  value 

(a)  3  M.  &  K.  718.  (b)  43  Drew.  33. 
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1860,        without  notice,  the  only  character  in  which  they  could 

OoiLYiB      defend  this  suit,  because,  first,  the  admitted  facts  were 

Jkaffrebon.  inconsistent  with   their  being    purchasers    at  all;    and 

AroumetU.     farther,  the  deeds  themselves  gave  notice  that  the  plaintiff 

was  a  mortgagee ;  that,  by  virtue  of  the  deeds  of  April, 

1856,  he  was  made  to  part  with  his  beneficial  interest,  and 

had  entered  into  covenants ;  and  lastly,  that  Catherine 

Jones  was  described  as  a  resident  in  Hughes's  house. 

[^Lambert  v.  Atkins^a),  Chitty  on  Pkadingsijb),  Walluyn 

V.  Lee{c)y  Jackson  v.  Rowe^d),  Mitford  on  Pleadings{e), 

were  cited.] 

Mr.  Eddis  was  heard  on  the  same  side. 

Mr.  Bacon  was  engaged  before  the  Court  of  Appeal, 
and  was  not  heard. 

Mr.  Giffard  and  Mr.  Wtnile  tor  J eaffceaoru 
The  object  of  this  bill  was  to  have  the  defendants' 
lease  delivered  up  to  be  cancelled,  but  this  was  incon- 
sistent with  the  settled,  principle  on  which  the  Court  deals 
with  purchasers  for  valuable  consideration  without  notice. 
The  plaintifTs  case  is,  that  he  was  asked  to  execute  a 
lease,  but  the  deeds  actually  executed  were  leases.  He 
does  not  pretend  to  say  that  he  made  any  inquiry  or  was 
asked  to  execute  leases  at  a  rack-rent  He  says  he  under- 
stood they  were,  though  he  does  not  say  Hughes  told  himsa 
He  was  asked  to  execute  leases,  and  he  did  so ;  but  how 
then  could  he  plead  non  est  factum,  that  is,  that  he  had  not 
the  mind  to  execute?  This  disposes  of  the  first  part 
of  the  case,  because  the  deeds  were  clearly  valid  at  law, 
and  the  legal  interest  was  transmitted  to  JeaflSreson. 
The  parchments  which  Mr.  Jeaffreson   held  might  be 

(a)  2  Camp.  N.  P.  273.  {d)  2  S.  &  S.  472 ;  a.  c.  4Bu5s. 

{b)  Cth  ed.  519.  614. 

(c)  9  Yes.  24—32.  (e)  5th  ed.  319. 
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worthless  in  a  court  of  law,  but  on  what  principle  was  a        ^^\ 
court  of  equity  to  take  them  from  him  ?    He  had  paid  his      Ooiltx^ 
money  for  them  without  notice,  and  whatever  might  be  jbafpresok. 
their  value,  this  Court  would   not  interfere   against  ^      a  \ 

purchaser  for  value  without  notice:  Bowen  v.  Evans  {a). 
In  Dawson  v.  Prince{b\  Lord  Justice  Turner  said, "  Upon 
principle  and  authority,  I  take  it  to  be  perfectly  settled, 
that,  as  against  a  purchaser  for  valuable  consideration 
without  notice,  having  a  legal  title,  this  Court  would 
give  no  relief."    This  was  where  the  purchaser  had  a  legal 
title;  but  in  Joyce  v.  De  Moleyns(^c)y  it  was  held,  that, 
where  a  purchaser  for  value  obtains  possession  of  deeds    • 
bond  fide,   and   without   notice,   this   Court  would   not 
decree  them  to  be  delivered  up,  even  though  he  could 
not  maintain  his  title  to  the  estate.     This  doctrine  was 
approved  of  by  Lord  St.  Leonard8(rf).     In  that  case  the 
deeds  were  stolen,  but  it  was  held  that  the  Court  would 
not  interfere  against  a  purchaser  for  value  and  without 
notice.     The  distinction  lay  between  the  innocent  and 
the   guilty  parties;    as    against    the    guilty   party  this 
Court    would    interfere,    but   against    a  purchaser    for 
value   without    notice,  the    power    of    the   Court  was 
paralysed.      In  Jones  v.  Potoles{e),    Sir    John    Leach 
said,   "  his  impression  at  the   opening  of  the  case  was, 
that  the  protection  of  the  legal  estate  extended  only  to 
cases  where  the  title  of  the  purchaser  for  valuable  con- 
sideration without    notice  was  impeached  by  reason  of 
some  secret  act  or  matter  done  by  the  vendor,  or  those 
under  whom  he  claimed  ;  but,  upon  full  consideration  of 
all  the  authorities  referred  to,  and  the  dicta  of  judges 
and  text  writers,  and  the  principles  upon  which  the  rule 
was  grounded,  he  was  of  opinion  that  the  protection  of 

(a)  IJ.  &  L.  178—263-4.  (d)  Vend.  &  Pur.  13th  ed.  008. 

(>)  2  De  G.  &  J.  40.  {e)  3  M.  &  K.  681—596. 

(c)  2  J.  &  L.  374. 

t>  D  2 
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}^\       the  legal  estate  was  to  be  extended,  not  merely  to  cases 
Oqilyib       in  which  the  title  of  the  purchaser  for  valuable  conside- 
Jbappresoh.  ration  without  notice  was  impeachable  by  reason  of  a 
secret  act  alone,  but  also  to  cases  in  which  it  was  im- 
peached by  reason  of  the  falsehood  of  a  fact  of  the  title 
asserted  by  the  vendor  or  those  under  whom  he  claimed, 
where  such  asserted  title  was  clothed  with  possession, 
and  the  falsehood  of  the  fact  asserted  could  not  have  been 
detected  by  reasonable  diligence."     In  Rice  v.  Rice{a\ 
the  vendor  executed  a  conveyance  of  certain  land,  and 
signed  the  receipt  indorsed,  and,  without  having  received 
the  purchase-money,  delivered  the  deed  to  the  purchaser, 
who  deposited   it  by  way  of  equitable   mortgage  and 
afterwards  absconded,  but  it  was  held  that  the  tide  of 
the   mortgagee  was  preferable  to  the  vendor's  lien  for 
unpaid  purchase-money. 

In  Hiorns  v.  HoUo7n{b\  a  man  executed  a  deed  of 
mortgage  to  A.  The  deed,  though  executed,  was  not 
acted  upon,  but  remained  in  the  hands  of  the  solicitor. 
The  mortgagor  afterwards  executed  a  second  deed  of 
mortgage  to  A^  for  2000/.,  but  A.  being  fraudulently 
induced  by  the  solicitor  to  sign  an  agreement  to 
transfer  the  mortgage  to  B.,  who,  on  the  fiuth  of 
such  agreement,  made  advances  to  the  solicitor — on  a 
bill  filed,  it  was  held,  that  A.  must  be  postponed  to  B. 
Here,  the  plaintiff,  having  improvidently  executed  the 
deed,  allowed  Hughes  to  make  a  fraudulent  use  of  the 
deed  so  executed ;  that  the  legal  estate  did  not  pass  was 
immaterial  (c).  Assuming  the  equities  of  the  plaintiff 
and  defendant  to  be  equal,  this  Court  would  not  interfere 
to  deprive  the  defendant  of  the  legal  advantage  he  had 
gained :  Perri/  Herrick  v.  Atwood{d).  It  was  submitted, 
that  the  bill  must  be  dismissed  with  costs. 

(a)  2  Drew.  73.  {d)  '2h  Beav.  206—213;  fl.  c 

(b)  16  Beav.  259.  2  De  6.  &  J.  21. 

(c)  Ibid. 
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[^Kennedy  v.    Green{a)y   Ex  parte   Knott (Jb),  Evans  v.         ^ 860. 
BickneU(c),  Mitford  on  Pleadinffs{d),  Attorney' General  \.      Ogilyxe 
fVilkins(e),   Greenslade  v.    Dare{f),   Seybourne  v.   Clif"  Jbaffrasok, 
^n{g)y  1  Eq.  Cos.  Ahr.{K)y  were  cited.] 


Argument. 


Mr.  Matins  and  Mr.  Wickens  for  the  defendant  W.  T, 
Neve,  claimed  the  aid  of  the  arguments  above  given. 

There  was  no  case  in  which  a  deed,  executed  under 
circmnstances  like  the  present,  has  been  declared  void 
or  voidable  as  against  a  third  party.  If  the  bill  had  been 
filed  against  a  volunteer,  possibly  the  deed  might  be  void ; 
but  against  a  purchaser  for  value  without  notice,  different 
considerations  arise.  [The  Vice-Chancellob.  —  Is 
there  any  case,  in  which  this  Court  has  refused  to  inter- 
fere where  the  fraud  was  practised  on  the  plaintiff  himself? 
In  Joyce  v.  De  Moleyns{i)y  the  fraud  was  not  practised 
on  the  plaintiff.]  In  that  case,  the  plaintiff  was  also  to 
blame,  but  here  the  defendant  Neve  is  an  innocent 
purchaser. 

It  was  contended,  that  the  defendants  were  put  on 
inquiry ;  that  argument  applied  with  equal  force  to  the 
plaintiff.  If  the  plaintiff  had  not  executed  the  deeds 
of  April,  1856,  the  defendant  Neve  would  never  have 
advanced  the  1300/. 

Suppose  a  bill  for  ejectment  were  filed  in  this  court, 
which  is  really  the  case,  a  demurrer  would  clearly  lie. 
Or  "valuable  consideration  without  notice"  might  be 
pleaded,  and  to  that  plea  there  would  be  probably  no 
answer ;  certainly  none  in  a  case  like  this,  where  the  only 
equitable  right  of  the  plaintiff  is  to  have  the  deed  de- 
livered up  to  be  cancelled. 

(a)  3  M.  &  K.  718.  (f)  20  Beav.  284. 

(>)  11  Ves.  609.  (g)  Cited  2  Vem.  169. 

\e)  6  Ves.  174.  (k)  Page  315. 

{ij  6th  ed.  149.  (t)  2  J.  &  L.  374. 
(e)  17  Beav.  286. 
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But  this  deed  is  not  a  nullity  in  the  sense  in  which  a 
forged  deed  would  be  a  nullity.  Proof  of  firaud  in 
obtaining  the  execution  of  a  deed  cannot  be  given  in 
evidence  under  a  plea  of  non  est  factum.  It  is  pleadable 
only.  No  deed  has  been  held  void  at  law  for  fraud  in 
obtaining  execution  except  in  cases  where  an  illiterate 
man  or  a  blind  man  has  had  a  deed  &lsely  read  over  to 
him:  ThorowgootTs  case  (a).  Skinner,  Anon.{h\  Collins  y. 
Blenkam  (c).  There  are  three  classes  of  fraud ;  in  one  only 
of  which,  viz.,  cases  of  forgery  and  the  like,  can  evidence 
be  given  under  a  plea  of  non  est  factum.  There  is  a 
second  class  where  special  circumstances  must  be  pleaded, 
and  the  deed  is  not  void,  but  voidable:  Edwards  v. 
Broum{d).  There  is  a  third  class  where  the  Court  only 
will  interfere.  This  case  is  not  within  the  first  of  the 
above  classes,  and  therefore  the  deeds  are  not  void.  In 
order  to  make  this  a  void  deed  in  equity,  there  must 
have  been  not  only  a  misrepresentation,  but  such  a  mis- 
representation as  the  plaintiff  had  no  means  of  discovering. 
The  affidavit  and  cross-examination  of  the  plaintiff  show 
that  no  such  misrepresentation  was  made  by  Hughes  to 
the  plaintiff. 

l^fFalluyn,  v.  Lee  {e),  Maynard  v.  Paupers  of  East 
Greenstead  {f)y  Re  Henessey{g)y  Robinson  v.  Briggs{h), 
Vandeleur  v.  Blagrave(i),  Martinez  v.  Cooper (k),  Duke  of 
Beaufort  v.  NeeldiJ),  Lickbarraw  v.  Mason  (m),  Marjori' 
banks  V.  Hovenden^n),  Hewitt  v.  Loosemore  {p\  Jerrard 
V.  Saunders (p)y  Hitchcock  v.  Sedgunck^q),  were  also 
cited.] 


(a)  Part.  2  Rep.  Vol.  1.  435, 
442 ;  Vin.  Abr.  Plac.  Fait,  Vol.  13 
90. 

(b)  Page  159. 

(c)  1  Smith,  L.  C.  154. 
{d)  1  Cr.  &  Jer.  307. 
(e)  9  Ves.  34. 

(/)  Tothill,  222—256. 
(g)  2  Dr.  &  W.  555. 


(h)  1  S.  &  G.  188. 
(t)  6  B.  565. 
{k)  2  Ru88. 198. 
(I)  12  CI.  &  F.  248. 
(m)  2  T.  R.  68. 
(»)  Dru.  11. 
{o)  9  Hare,  449. 
(p)  2  Ves.  fM. 
(q)  2  Vera.  158, 159. 
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Mr.  FAmsley  and  Mr.  Martindale  for  the   defendants         ^®^' 
Croft  and  Baker,  representatives  of  Lydia  A,  Curling,  Ogiltib 

Either  Catherine  Jones  must  be  considered  as  the  agent  Jeaffreson. 
of  Hughes,  so  that  nothing  passed  to  or  from  her,  « Argument. 
in  which  case  the  transaction  must  stand  as  if  the  plaintiff 
had  assigned  the  mortgage  on  No.  20  to  L.  A.  CurKng ; 
or  the  legal  estate  really  passed  to  Catherine  Jones,  and 
from  her  to  L.  A.  Curling.  Actual  notice  of  the  prior 
transaction  was  not  alleged  as  against  them;  then,  of 
whom  should  they  have  inquired — of  the  solicitor, 
Kennedy  v.  Green{a),  or  of  the  vendor,  who  would  have 
withheld  true  information  ? 

In  Kennedy  v.  Green^  Sir  John  Leach  held  that  the 
legal  estate  did  pass;  but  this  is  a  stronger  case,  for 
there  was  the  intention  to  pass  the  estate. 

[^Rawlings  v.  Wickham{b\  Jones  v.  Smith{c\  Edwards 
V.  Broion{d),  White  v.  fFakefield{e)y  Scholefield  v.  TVm- 
pler{f)y  were  cited.] 

Mr.  A.  E.  Miller  appeared  for  the  assignees  in  the 
bankruptcy  of  Hughes. 

Mr.  Surrage  for  Mrs.  Chappel  (Catherine  Jones). 

Mr.  Bacon  was  heard  in  reply. 

The  Vice-Chancellor  : — 

In  this  case  the  Court  must  decide  which  of  several     Judgment. 
innocent  persons  ought  to  bear  the  loss  resulting  from 
gross  frauds  practised  upon  them  all  by  a  solicitor. 

The  plaintiff,  who  held  a  valid  mortgage  of  the  lease- 
hold property  in  question,  was  by  a  fraudulent  contriv- 

(a)  3  M.  &  K.  718.  (d)  Cr.  &  J.  307. 

{b)  Anth,  Vol.  I.  355.  (e)  7  S.  401. 

(c)  1  Ph.  244.  (/)  1  Johns.  155. 


Judgment, 
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1880.        ance  procured  to  execute  deeds  by  which  he  conveyed  the 

Ogilyie       whole  of  the  property  which  he  held  in  mortgage.    He 

Jbaff^reson    ^^  made  to  believe  that  the  deeds  which  he  executed  were 

only  leases  at  a  rack-rent^  which  he  was  told,  it  was 

proper  he  should  grant  with  a  view  to  a  sale.     This  gross 

fraud  was  practised  upon  him  by  his  own  solicitor. 

The  defendants  claim  to  be  purchasers  of  this  property 
for  valuable  consideration  and  without  notice,  by  a  title 
derived  under  the  deeds  which  the  plaintiff  had  been 
fraudulently  procured  to  execute. 

The  solicitor  employed  by  all  the  defendants,  except 
perhaps  the  defendant  Neve,  who  seems,  however,  to  have 
acted  entirely  on  his  confidence  in  Hughes,  T^as  this 
same  Hughes  who  had  committed  the  fraud  on  the  plain- 
tiff. As  might  be  expected,  there  was  complete  n^Ii- 
gence  on  the  part  of  the  defendants,  as  to  any  inquiry 
on  the  points  which  required  investigation  before  they 
could  safely  advance  their  money.  Moderate  attention 
in  the  investigation  of  these  points,  must  have  produced 
a  disclosure  of  circumstances  sufficient  to  prevent  the 
defendants  or  any  person  of  ordinary  sense  from  advancing 
the  money. 

As  usual  in  cases  of  this  kind,  the  defendants  retort 
upon  the  plaintiff  the  charge  of  negligence.  But  there 
is  a  distinction.  When  the  plaintiff  was  imposed  upon, 
the  occasion  was  one  on  which  no  extraordinary  caution 
was  necessary ;  but  the  fraud  practised  on  the  defendants, 
was  on  the  occasion  of  their  making  an  advance  of  money, 
when  they  were  bound  to  be  on  their  guard,  and  to  pro- 
ceed with  that  degree  of  caution,  care,  and  circumspection, 
which  the  law  imposes  as  a  duty  on  every  purchaser. 

Since  the  decision  of  the  case  of  Kennedy  v.  Xireen^  by 
Lord  Brougham,  on  appeal,  it  has  become  usual  to  treat 
such  cases  as  depending  on  the  question  of  negligence, 
rather  than  on  the  doctrine  of  implied  notice  to  the  pur- 
chaser by  reason  of  his  employing  the  same  solicitor  who 
had  practised  the  original  fraud. 


CASES  IN  CHANCERY.  377 

But  the  whole  doctrine  of  constructive  notice  depends         1S60. 
so  much  on  negligence  in  not  pursuing  inquiries,  that  an      Ogilvib 
accurate  examination  of  the  principle,  perhaps,  leads  to  the  jsafpbbsom. 
conclusion,  that  there  is  not  much  difference  between  these     judmneni, 
two  grounds  of  decision. 

Whoever  on  the  occasion  of  lending  money  on  mort- 
gage, employs  as  his  solicitor  the  same  person  who  is 
solicitor  of  the  borrower,  does  not  show  much  caution  or 
wisdom ;  because,  according  to  the  view  taken  by  the 
Lord  Chancellor  Brougham,  in  Kennedy  v.  Green,  he 
employs  a  person  who  certainly  will  not  disclose  any 
fraud  which  he  may  have  committed,  or  any  neglect  of 
which  he  has  been  guilty.  In  the  case  of  Marjoribanks  v. 
Hovenden{a\  Sir  Edward  Sugden  made  this  observation 
on  Kennedy  v.  Green,  which  seems  not  to  have  often  met 
with  the  attention  which  it  deserves : — 

"  It  always  occurred  to  me  (says  that  great  lawyer), 
that  a  very  good  answer  could  have  been  given  to  the 
argument  that,  if  Klirby  the  mortgagee,  had  looked  at 
the  deed,  he  must  have  discovered  the  fraud — namely, 
why  did  not  you  the  plaintiff,  look  at  the  deed  yourself, 
and  thus  prevent  the  occurrence  of  the  original  fraud, 
which,  but  for  your  own  culpable  negligence,  would 
never  have  been  committed?" 

After  making  this  remarkable  observation  on  the  ground 
of  Lord  Brougham's  decision.  Lord  St.  Leonards  goes  on 
to  say  that  the  real  ground  rests  on  the  circumstances 
under  which  the  fraud  was  committed,  the  mortgagee 
being  considered  as  fixed  by  the  knowledge  which  the 
deeds  would  have  imparted,  had  reasonable  diligence  and 
due  caution  been  used. 

In  the  present  case,  the  clear,  concise,  and  forcible  argu- 
ments of  Mr.  Lewis,  for  the  plaintiff,  have  not  been  satis- 
factorily answered,  nothwithstanding  the  learning  and  abi- 
lity with  which  the  case  of  the  defendants  was  supported. 

(a)  1  Dru.  p.  21. 
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.J^SSl/  Whether  the  case  of  the  defendants  be  considered  on 

OoiLTiB      the  ground  of  negligence,  or  of  notice,  there  seems  in- 
JZAFPKB80N.  surmountablc  difficulty.     All  the  defendants  had  notice 
Judgment.     ^^^  ^^^  plaintiff  was  a  mortgagee,  and  that  the  title  was 
said  to  be  derived  through  him.     Where  a  purchaser  is 
&stened  with  notice  of  a  fact,  which  would  have  put  him  on 
an  Inquiry  which  he  neglects  to  make,  it  is  his  negligence 
In   not  pursuing  the   inquiry  which  occasions  his  loss. 
So,  in  this  case,  the  defendants  being  all  aware  that  the 
plaintiff  had  been  mortgagee,  were  bound  to  know  all  the 
particulars  of  his  security  firom  which  the  title  offered  to 
them  was  derived,  and  are  also  fixed  with  a  knowledge 
of  all  the  unusual  and  suspicious  circumstances  which 
appeared  on  the  face  of  the  deeds  of  April,  1856,  by 
which  the  estate  which  he  held  as  mortgagee,  purported 
to  be  conveyed  to  Mrs.  Catherine  Jones,  the  pretended 
mortgagee  of  the  defendants.     No  solicitor  of  reasonable 
skill  could  examine  the  deeds  of  April,  1856,  knowii^ 
the  plaintiff  was  a  mortgagee,  without  seeing  that  ihej 
disclosed  an  unusual  and  extraordinary  transaction,  whicb, 
if  it  had  been  investigated,  would  have  prevented  any 
prudent    man    from   advancing    his    money.     On    tbe 
principle   of  Lord   Brougham's  decision   in  Kennedy* 
Greeny  the  circumstances  of  suspicion  were  sufficiently 
open  to  the  observation  of  the  defendants,  to  deprive  them 
of  any  right  to  the  defence  of  purchasers  for  valuable 
consideration  without  notice,  even  if  they  could  be  con- 
sidered as  purchasers  for  Catherine  Jones  at  alL 

Therefore,  so  far  as  there  is  any  real  difference  between 
Sir  John  Leach  and  Lord  Brougham,  as  to  the  grounds 
of  decision  in  Kennedy  v.  Green,  it  is  immaterial  to 
this  case.  The  employment  of  Hughes  by  all  the  de- 
fendants, and  the  way  in  which  they  conducted  the  tranf- 
action  with  him,  exposes  them  to  all  the  consequences  of 
notice  communicated  through  him,  as  well  as  of  negli- 
gence. 
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But  there  are  other  grounds  on  which  the  plaintifPs        1^60, 
right  to  relief  seems  unquestionable.  Ooilyib 

The  defence  of  purchase  for  valuable  consideration  jBAp/aBaow. 
without  notice  was  stated  by  Lord  Rosslyn,  in  the  case  /^^ZZL* 
of  Strode  v.  Blachburne  {a\  to  be  a  shield  to  protect  the 
possession  of  property,  and  not  to  be  available  in  any  case, 
except  to  protect  the  actual  possession.  Lord  Eldon 
overruled  that  doctrine  in  the  case  of  Wallwyn  v.  L€e{b\ 
and  held,  that  possession  by  the  purchaser  was  not  neces- 
sary, provided  he  purchased  from  an  apparent  owner  who 
was  actually  in  possession. 

In  Gilbert's  Lex  Pretoria,  the  equitable  right  of  a 
purchase  for  valuable  consideration  is  stated  thus : — 

"  If  B.  obtains  a  conveyance  of  land  from  A.  by  fraud, 
and  A.  quits  the  possession  to  B,y  and  B.  sells  the  land  to 
C.  for  valuable  consideration,  bond  fide  and  without 
notice.  A,  can  never  obtain  the  land  against  C,  because 
the  fraudulent  conveyance  with  the  quitting  the  possession 
transfers  an  interest ;  and  then,  when  C.  has  obtained  an 
interest  at  law  for  his  money  bondfide^  a  court  of  equity 
ought  not  to  take  it  from  him(c)." 

It  is  impossible,  I  apprehend,  to  question  the  sound- 
ness of  this  statement  of  the  principle,  which  sustains 
the  defence  of  purchase  for  valuable  consideration  with- 
out notice.  In  the  case  of  Jones  v.  PoioleSy  the  mortgagor, 
who  obtained  his  title  by  fraud  and  forgery  of  a  bill,  was 
in  actual  possession  of  the  estate ;  and  the  mortgagor, 
who  claimed  by  derivative  title  from  him,  was  also  in 
possession.  Therefore,  the  defence  of  purchaser  for 
valuable  consideration  by  the  mortgagee  was  sustained, 
not  only  on  the  ground,  that  that  was  no  reason- 
able cause  to  suspect  that  the  bill  was  forged,  but  ex- 
pressly because  a  long  possession  had  followed  the 
alleged  devise ;  and  no  reasonable  diligence  could  have 
led  to  a  discovery  of  the  forgery. 

(a)  3  Ves.  222.        {b)  9  Ves.  24.        (c)  Frauds,  page  287. 


380  CASES  IN  CHANCERY. 

2^^  According  to  the  doctrine  now  fully  established  by 

Ogilyib       these  cases^  unless  Catherine  Jones  had  taken  possession, 

Jbaffresok.  ^^^  being  in  possession  as  apparent  owner,  had  sold  and 

judfftnmi.     ^^^eyed   to   the   defendant  for  valuable  consideration 

paid  to  her,  they  are  not  such  purchasers  as  can  defend 

themselves  against  the  plaintiff's  right  to  relief  against 

the  fraudulent  conveyance  to  Catherine  Jones,  and  all 

those  who  claim  by  derivative  title  from  her. 

The  defendants  can  only  show,  that  they  claim  as 
purchasers  for  valuable  consideration  from  Catherine 
Jones,  who  had  no  possession,  nor  any  apparent  owne^ 
ship  of  anything ;  and  who  appears  as  a  defendant  in 
this  cause  to  disclaim  and  declare,  that  she  has  not,  and 
never  had,  any  ownership  or  estate  in  that  property 
which  the  defendants  say  she  mortgaged  to  them. 

Moreover,  the  defendants  were  total  strangers  to 
Catherine  Jones.  They  dealt  with  Hughes  as  her  agent, 
and  paid  their  money,  not  to  Catherine  Jones,  but  to 
Hughes.  Payment  to  a  person  as  agent  is  at  the  peril 
of  him  who  pays,  and  who  is  bound,  before  payment, 
to  satisfy  himself  that  the  alleged  agent  has  sufficient 
authority.  The  defendants,  therefore,  cannot  establish  a 
case  of  any  purchase  for  valuable  consideration  from 
Catherine  Jones. 

On  the  whole  case,  it  appears  that  the  plaintiffs  claim 
to  be  purchasers  from  one  who  was  in  possession  of 
nothing — who  was  apparent  owner  of  nothing — ^who 
could  convey  nothing,  and  never  received  anything — ^who 
was  merely  named  as  grantee  in  a  deed,  the  execution 
of  which  was  obtained  by  fraud  and  imposture,  and  with- 
out any  knowledge  by  her  that  she  was  acquiring  any- 
thing, or  any  intention  or  wish  on  her  part  to  have  or 
acquire  any  such  estate  or  interest,  as  the  fraudulent 
deed  affects  to  convey  to  her. 

She  never  borrowed  or  received  any  money  from  the 
defendants.      She  never  had  even  possession  of  the  fraa- 
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dulent  and  void  deed,  which,  without  her  knowledge,       ^Beo. 
purported  to  vest  the  j)roperty  in  her.  Ooilyib 

l\  She  now  appears,  as  a  witness  to  prove  the  fraud,  and  jbafprbson. 
to  disclaim  and  declare  that  she  has  not,  and  never  had,     jy^^  ^ 
any  estate  or  interest  in  the  property,  which  the  defend- 
ants insist  is  now  vested  in  them  by  conveyance  from 
her. 

In  the  case  of  Kennedy  v.  Green,  it  was  held,  that  the 
deed  was  executed  under  such  circumstances  that  it 
passed  the  estate,  and,  therefore,  was  not  wholly  void, 
but  only  voidable.  The  deeds  of  April,  1856,  are  wholly 
void.  If  the  plaintiff  had  discovered  the  imposition 
practised  upon  him  before  the  transaction  between 
Hughes  and  the  defendants,  and  had  filed  his  bill  to  have 
the  deeds  of  April,  1856,  delivered  up  to  be  cancelled, 
on  the  ground  of  the  fraud  practised  upon  him  by 
Hughes,  there  can  be  no  doubt  that  the  Court  would 
have  declared  those  deeds  to  be  wholly  void,  and  would 
have  decreed  that  they  should  be  delivered  up  to  be 
cancelled.  As  the  persons  named  as  grantor  and  grantee 
had  no  mind  or  intention  that  any  estate  should  pass 
from  the  one  to  the  other,  and  were  merely  cheated  into 
the  execution  of  deeds  without  a  knowledge  of  their  con- 
tents^ no  estate  could  pass,  and  no  reconveyance  could 
properly  be  directed.  If  the  cancellation  of  the  deeds 
would  be  the  proper  form  of  relief  by  the  plaintiff  as 
against  Hughes  and  Mrs.  Jones,  the  case  cannot  be 
altered  by  the  second  imposture  on  Mrs.  Jones  and  the 
other  defendants,  and  the  form  of  relief  should  be  the 
same. 

There  must  be  a  declaration  that  the  execution  of  the 
four  deeds  of  24th  of  April,  1856,  was  obtained  by  the 
fraudulent  contrivances  of  David  Hughes ;  and  that  all 
these  deeds  are  wholly  void,  and  must  be  delivered  up 
to  be  cancelled ;  and  also  a  declaration  that  the  plaintiff 
is  entitled  to  the  frdl  benefit  of  his  mortgage  security  of 
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1860.        the  13th  of  December,  1852,  and  to  the  possession  of  the 

Oqiltib      leasehold  property  comprised  therein  as  against  all  the 

Jbafpresoh.  defendants.     The  costs  of  the  defendants,  Chappel  and 

Catherine,  his  wife,  formerly  Catherine  Jones,  must  be 

taxed  and  paid  by  the  plaintiff;  the  other  parties,  plain- 
tiff and  defendants,  must  bear  their  own  costs. 


mkii'mh.  HOLROYD  r.  MARSHALL(a). 

rffaSr^*  This  bill  was  filed  by  Messrs.  Holroyd,  stuff  me^ 

perty  is  a         chants,  and  Isaac  Brunt,  warehouseman,  of  Leeds,  against 

assignee  to       J*  S.  Marshall,  Esq.,  high  sheriff  of  Yorkshire,  and  Emil 

iton.Kfope  Preller,  and  James  Taylor,  of  Hayes'  MiU,  near  Halifcx, 

an  assignment  ^juA,  prayed  as  follows : — 

of  all  the  ma- 

chinery,  &c.,         That   the    defendant,    the    sheriff,   his    undersherifi, 

^wh^ule,  officers,   and   agents,   might  be   restrained  from  seUing 

ttat  ^^M^  or  disposing  of  any  part  of  the  machinery,  implementg, 

chinery  which  and  things    seized    at    Hayes'   Mill,   under    the   writs 

placed  on  the  of^.  /a.,  and  jfrom  intermeddling  with  any  other  part 

addition  to  OP  ^^   ^^    machinery,   implements,   and   things   comprised 

substitutionfop  Jn  the   said   security:    also   that    the    defendant   Emil 

the  machinery  ,  . 

assigned  Preller  might  be  restrained  from  taking  any  steps  to 

ject  to  the  enforce  the  execution  of  the  said  writs,  or  any  other  writ 

hS^'to^n-  ^^  process  in  the  said  actions  against  the  same  machinery, 

title  the  as-  implements,  and  tilings,  or  any  part  thereo£ 

machinery  That  the  sheriff  might  be  ordered  to  deliver  up  tie 

added  or 

substituted  in 

priority  to  a  (a)  The    Lord  Chancellor,  on  considerable   importance,  it  bis 

judgment  appeal,  diflfered  from  His  Honour  been  thought  right  to  record  the 

hadt^en**^  the  Vice-Chancellor ;  but  as  the  grounds  of  the  Vice-Chancellor'« 

possession.  case  seems  to  be  new,  and  of  decision. 


statement. 
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machinery  seized  by  him  to  the  plaintiffs,   or  as  they         ^®^' 
should  direct.  Holroyd 

That  the  amount  of  damages  occasioned  by  and  referable     Marshall. 
to  the  improper  acts  aforesaid  might  be  assessed,  and  the 
defendants,  the  sheriff  and  Emil  Preller,  or  one  of  them, 
might  be  ordered  to  pay  the  same. 

Taylor  was  a  manufacturer,  and  prior  to  September, 
1858,  had  been  employed  to  manufacture  damask. 
Taylor,  during  such  employment,  became  bankrupt,  and 
the  machinery  and  mill  gear,  &c.,  were  offered  for  sale 
by  the  assignees  and  purchased  by  the  plaintiff,  who 
thereon  entered  into  the  arrangement  with  Taylor  com- 
prised in  the  following  deed. 

By  an  indenture,  bearing  date  the  20th  of  September, 
1858,  and  made  between  the  plaintiffs  Holroyd  of  the 
first  part,  the  defendant  James  Taylor,  of  the  second  part, 
and  the  plaintiff  Isaac  Brunt  of  the  third  part;  after 
reciting  that  the  said  James  Taylor  was  tenant  of  a  mill, 
buildings  and  appurtenances,  and  that  the  machinery, 
implements  and  things  specified  in  the  schedule  thereunder 
written  were  fixed  or  placed  in  or  about  the  said  premises, 
and  belonged  to  the  said  plaintiffs  Holroyd  absolutely ; 
and  that  the  defendant  James  Taylor  had  agreed  with 
the  said  Messrs.  Holroyd  for  the  purchase  of  the  said 
machinery,  implements,  and  tilings,  at  the  price  of  5000/. ; 
but  being  unable  then  to  pay  the  purchase-money,  it  had 
been  agreed  that  the  same  should  remain  unpaid,  and, 
together  with  interest,  be  secured  in  manner  thereinafter 
expressed ;  it  was  thereby^witnessed  that,  in  pursuance  of 
the  premises,  the  said  Messrs.  Holroyd,  by  the  direction 
of  Taylor,  thereby  granted  and  assigned  to  the  defendant 
Brunt,  his  executors  and  administrators,  all  that  and 
those  the  machinery,  implements  and  things  specified  in 
the  said  schedule  thereunder  written  (thereinafter  called 
the  premises),  upon  trust  for  the  said  James  Taylor,  until 
8uch  demand  as  thereinafter  mentioned  was  made^  and. 
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thereafter  upon  trust,  if  the  add  James  Taylor,  his  exe- 
HoLROYD     cutors,  administrators,  or  assigns,  should  pay  unto  the 
Marshall.    ^^  Messrs.  Holroyd,  their  executors,  administrators,  or 
State      t     ^signs,  the  sum  of  5000/.  and  interest  at  10  per  cent  on 
demand  in  writing,  for  the  siud  James  Taylor,  his  exe- 
cutors, administrators   and  assigns,   absolutely;   and  to 
assign  the  said  premises  to  the  said  James  Taylor,  his 
executors,  administrators,  or  assigns,  or  as  he  or  thej 
should  direct ;  such  assignment  to  be  at  his  or  their  re- 
quest and  costs,  free  from  incumbrances  by  the  said  Isaac 
Brunt  and  the  Messrs.  Holroyd,  or  either  of  them,  or  the 
executors,  administrators,  or  assigns  of  them  or  either  of 
them ;  but  upon  trust,  if  default  should  be  made  in  pay- 
ment of  the  said  sum  of  5000/.  and  interest,  that  the  said 
Isaac  Brunt,  his  executors,   administrators,   or  assigns, 
should,  at  the  request  of  the  said  Messrs.  Holroyd,  their 
executors,  administrators,  or  assigns,  to  be  testified  in 
writing,  without  any  further  consent  on  the  part  of  the 
said  James  Taylor,  his  executors,  administrators,  or  as- 
signs, sell  the  said  premises,  or  any  part  thereof,  either 
together  or  in  parcels,  and  either  by  public  auction  or 
private  contract,  &c. ;  and  to  do  all  acts  for  effectuating 
such  sale  as  the  said  Messrs.  Holroyd,  their  executors, 
administrators,  or  assigns,  should  direct ;  it  was  thereby 
declared  that  the  said  Isaac  Brunt,  his  executors,  ad- 
ministrators, or  assigns,  should  hold  the  monies  to  arise 
from  any  sale,  in  the  first  place,  thereout  to  pay  all  the 
expenses  incurred  on  such  sale  or  otherwise  in  relation  to 
the  premises,  and  in  the  next  place  to  apply  such  monies 
in  or  towards  satisfaction  of  the  monies  for  the  time 
being  owing  on  the  security  of  the  said  indenture,  and 
then  to  pay  the  surplus  (if  any)  to  the  said  James  Taylor, 
his  executors,  administrators,  or  assigns.     "  It  was,  by 
the  said  indenture,  amongst  other  things,  provided  thftt 
all  machinery,  implements  and  things  which  during  the 
continuance  of  the  said  security  should  be  fixed  or  placed 
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in  or  about  the  said  mill,  buildings  and  appurtenances,  in  i860, 
addition  to  or  substitution  for  the  said  premises,  or  any 
part  thereof,  should,  during  such  continuance  as  afore- 
said, be  subject  to  the  trusts,  powers,  provisoes  and  de- 
clarations thereinbefore  declared  and  expressed  concern- 
ing the  said  premises,  and  that  the  said  James  Taylor, 
his  executors,  administrators,  or  assigns,  would  at  all 
times  during  such  continuance  as  aforesaid,  at  the  request 
testified  as  aforesaid  of  the  said  Abraham  Parkinson 
Holroyd  and  William  Holroyd,  their  executors,  adminis- 
trators, or  assigns,  do  all  necessary  acts  for  securing  such 
added  or  substituted  machinery,  implements,  and  things, 
so  that  the  same  might  become  vested  according."  The 
schedule  to  the  deed,  after  giving  a  list  of  articles  of 
machinery,  concluded  with  the  following  words,  "  and 
all  other  the  machinery,  tools,  gearing,  and  effects  in  or 
about  the  said  mill  and  premises." 

There  was  a  good  deal  of  conflicting  evidence  gone 
into  as  to  the  question  of  possession.  The  evidence 
showed,  that  on  the  14th  of  April,  1860,  the  sheriff's 
oflScer  entered  on  aji.  fa.  in  one  of  the  actions,  and  took 
possession,  not  only  of  the  mill  and  machinery,  but  also 
of  Taylor's  farming  stock.  The  sheriff's  officer,  William 
Lawrence,  deposed  as  follows : — 

"  On  the  14th  day  of  April,  1860,  I  received  instruc- 
tions from  James  Davis,  sheriff's  officer,  and  accom- 
panied him  to  the  mill  and  premises  occupied  by  the 
above  defendant,  James  Taylor,  at  Ovenden,  and  re- 
ceived i)os3ession  of  the  property  in  the  mill  and  premises 
firom  James  Davis,  he  having  lived  upon  the  said  pre- 
inises  under  a  warrant  dated  the  13th  day  of  April,  1860, 
Ko.  164,  on  j'^./a.,  in  an  action  in  which  Emil  Preller 
was  plaintiff,  and  the  above-named  defendant,  James 
Taylor,  was  defendant,  endorsed  '  levy  154/.  9s.  4(1.  and 
1/.  9^.,  for  cost  of  execution,  &c.,  besides,'  &c.,  and  which 
warrant  I  immediately  afterwards  received  from  the  said 
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James  Davis.  I  Immediately  made  It  notorious  that  I 
was  in  possession  on  behalf  of  the  sheriff,  under  a  war- 
rant. There  was  no  one  then  In  possession  on  behalf  of 
Mr.  Holroyd;  the  mill,  machinery,  and  premises,  were 
In  the  possession  of  James  Taylor.  I  continued  In  such 
possession  until  the  sale  by  auction  on  Friday^  the  25tli 
day  of  May  last. 

"  On  Tuesday,  the  1st  day  of  May,  a  stranger  came  to 
the  mill  and  remained  about  the  premises.  I  heard  that 
he  had  been  sent  by  Mr.  Holroyd.  He  left  on  the  fol- 
lowing day,  and  another  man,  named  Lucas,  who  Is  an 
assistant  to  John  Buckley  Sharp,  of  Bedford,  auctioneer, 
came  to  the  mill.  I  had  some  conversation  with  Lucas, 
and  asked  him  what  right  he  had  there.  He  said,  he 
came  from  Holroyd's.  I  inquired  if  he  had  any  docu* 
ment  with  him.  He  said,  *  No ;'  the  solicitors  had  told 
hiin  he  required  no  document;  that  he  would  be  all 
right ;  and  he  said  that  I  had  no  business  there.  Before 
this  occasion  no  one  had  been  in  possession,  or  claimed  to 
be  In  possession,  for  Messrs.  Holroyd." 

The  deed  was  duly  registered  as  a  bill  of  sale. 

The  bill  alleged  that  Messrs.  Holroyd,  being  dissatis- 
fied with  the  conduct  of  Taylor  in  consequence  of  the 
sale  by  him  of  certain  parts  of  the  machinery,  served  on 
him,  on  the  2nd  of  April  last,  a  demand  in  writing  for 
payment  of  the  said  sum  of  5000/.  and  interest,  and 
default  having  been  made  in  payment  thereof,  they  took 
possession  of  all  the  effects  In  the  mill,  and  the  same  were, 
with  the  concurrence  of  the  plaintiff  Brunt,  advertised 
for  sale  by  auction.  The  plaintiffs  also  paid  to  the  land- 
lord of  the  mill  a  large  sum  which  was  due  from  the 
defendant  Taylor  for  arrears  of  rent,  In  order  to  prevent 
a  distress.  The  effects  so  taken  possession  of  consisted 
of  the  residue  remaining  unsold  of  the  machinery,  imple- 
ments, and  things  specified  In  the  schedule,  and  of  added 
and    substituted    machinery,    implements,    and   things 
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urchased    by     the     said    James     Taylor,     of    great        i860, 
alue. 

The  bill  further  alleged,  that,  subsequently  to  the 
iking  possession  of  the  said  effects  by.  Messrs.  Holroyd 
nd  Brunt,  but  before  the  sale,  the  defendant,  the  sheriff 
f  York,  seized  the  same  under  the  writs  of  jff.  fa.  sued 
ut  against  the  defendant  Taylor  in  two  actions  in  which 
lie  defendant  Emil  Preller  was  plaintiff.  On  the  first 
ay  of  the  sale  a  notice,  signed  by  the  attorney  for  the 
secution-creditor  and  the  sheriff's  officer,  and  dated  the 
Ist  of  May,  1860,  was  served  upon  the  auctioneer, 
iving  him  notice  that  the  machinery  and  effects  adver- 
sed  for  sale  on  the  21st,  22nd,  and  23rd  of  May  were 
I  the  possession  of  the  sheriff;  and  that  if  he  proceeded 
\  sell,  the  sheriff  would  hold  him  responsible.  The  sale 
3vertheless  proceeded,  and  the  whole  of  the  added  and 
ibstituted  machinery  was  sold. 

The  bill  alleged  that  the  sheriff,  notwithstanding,  took 
>8session  of  the  property,  and  removed  it  from  the 
remises* 

The  plaintiffs  thereon  served  the  sheriff  with  a  notice, 
ated  the  25th  of  May,  alleging  that  the  whole  of  the 
lachinery  and  effects  belonged  to  the  plaintiffs,  and  that 
lie  sheriff  would  be  held  responsible  for  all  damage 
rising  from  such  wrongful  neglect. 

The  bill  further  alleged,  that  the  purchasers  at  the  sale 
nsisted  on  the  completion  of  their  respective  contracts, 
Jid  that  the  sheriff  threatened  to  sell  unless  prevented  by 
he  order  of  the  Court. 

On  the  27th  of  June,  the  plaintiff  moved  for  an  injunc- 
ion,  but  it  was  arranged  that  the  plaintiff  should  stand 
»U  the  hearing  of  a  motion  for  decree;  and  that  the 
♦laintiff  should  be  at  liberty  to  complete  the  sales,  and  to 
ell  as  much  more  as  should  amount  to  500/.,  and  within 
^e  month  to  pay  that  amount  into  court.  The  sheriff 
*80  to  pay  the  monies  received  by  him  into  court. 

Outhe  11th  of  May  the  warrant  on  the^.  fa.  in  the 
E  £  2 
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second  action  executed,  was  given  to  the  same  officer,  on 
which  the  writ  was  endorsed,  '  levy  136Z.  14^.,  and  U  9«. 
for  coste,'  by  the  sheriff's  officer,  the  assistant  contmuing 
in  ix)8session,  as  he  said,  on  that  warrant,  as  before  on  the 
other.     In  the  mean  time,  viz.,  on  the  30th  of  April,  a 
clerk  of  Mr.   Sharp,  the  auctioneer,  named    Suddards, 
entered  (as  he  asserted)  into,  and  was  left  in  possession  of 
the  mill  on  behalf  of  the  plaintiffs  Messrs.  Holroyd.    On 
the  2nd  of  May,  Suddards  saw  the  sheriffs  officer,  who,  he 
said,  did  not  claim  to  have  possession,  but  only  threatened 
to  take  it.     Up  to  that  time  no  person,  he  said,  was  in 
possession  on  behalf  of  the   sheriff.     Suddards  said  he 
regularly  locked  up  the  mill  every  night,  whilst  he  re- 
mained  in   possession,  and  on  the  2nd  of  May  he  was 
relieved   by   another  man   named   Lucas,  on  behalf  of 
Messrs.  Holroyd. 

The  evidence  showed  that  Taylor  purchased  machinery 
at  various  times  between  November,  1858,  and  30th  of 
August,  1859.  The  number  of  machines  purchased  was 
twenty-five,  amounting  in  value  to  about  500/.  Some  of 
these  machines  were  in  substitution  of  the  old,  others 
were  of  a  different  nature  and  intended  to  be  used  for  a 
different  purpose.  When  Taylor  sold  the  old  machines, 
instead  of  paying  the  proceeds  at  once  to  Messrs.  Holroyd, 
he  used  the  money  sometimes  in  trade  and  sometime?  in 
the  i)urcha8e  of  new  machinery.  He  also  sometimes  gave 
old  machinery  in  exchange  for  new. 

On  the  21st  of  May,  the  first  day  of  the  sale,  the 
sherifPs  officer,  besides  giving  the  notice  above  mentioned; 
seized  certain  lots  specifically,  and  marked  them  on  behalf 
of  the  sheriff.  The  auctioneer  did  not  sell  these  lots  on  the 
first  day,  saying  he  would  wait  for  further  instructioiL^ 
from  his  employer.  On  the  second  day  the  auctioneer 
proceeded  to  sell  the  same,  without  giving  any  explicit 
explanation  to  the  sheriff's  officer.  On  the  third  day  the 
sheriff's  officer,  after  giving  notice  to  the  auctioneer,  pro* 
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ceeded  with  the  aid  of  his  assistants  to  remove  some  part 
of  the  machinery  (as  he  said,  with  the  utmost  care,  but  as 
plaintiffs'  witnesses  said,  with  considerable  injury).  Other 
parts  he  did  not  remove,  at  the  express  request  of  Taylor 
and  other  occupiers  of  the  mill,  and  he,  therefore,  sold  to 
them  certain  articles,  for  which  he  received  altogether 
107/.  The  articles  which  he  removed  were  those  which 
were  pointed  out  to  him  by  Taylor's  book-keeper  as 
having  been  purchased  by  Taylor  since  the  execution  of 
the  bill  of  sale,  and  those  only. 
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Mr.  Malijis  and  Mr.  Youly  for  the  plaintiffs. 
The  bill  of  sale  gave  plaintiffs  a  complete  equitable 
title  to  the  added  and  substituted  machinery,  which  by 
the  provisions  of  the  deed  was  to  become  subject  to  the 
plaintiffs'  charge,  as  it  was  brought  from  time  to  time  upon 
the  mill.     The  execution   creditor  had   no  hi^jher  riffht 
than  Taylor,  through  whom  he  claimed,  and  even  suppos- 
ing that  Taylor  was  in  actual  possession  at  the  time  of 
the  levy,  such  possession  was  sufficient  as  being  consistent 
with  the  deed:  Martindale  v.  Booth{a).     The  sheriff,  on 
receiving  notice  of  the  plaintiffs'  title,  ought  not  to  have 
proceeded  with  the  sale.     With  respect  to  the  original 
machinery  wliich  was  on  the  mill  at  the  date  of  the  bill  of 
Bale,  it  was  admitted  that  the  plaintiffs  had  done  enough 
to  protect  the  legal  title  to  that,  and  the  rule  was  the 
same  in    equity  as  at  law.      Assignees  in   bankruptcy 
actmg  under  the  order  and  disposition  clause,  could  take 
advantage  of  a  mortgagee  of  chattels  being  out  of  posses- 
Mon,  but  a  judgment  creditor  could  not.    At  all  events,  if 
it  was  necessary  to  show  that  they  were  in  possession 
first,  the  evidence  established  that  point.      [The  Vice- 
Chancelloh. — Does  not  the  whole  question  turn  upon 
possession?]     By  no  means;    actual  possession,  except 
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390 


CASES  IN  CHANCERY, 


1860« 

HOLROTD 
V. 

Marshall. 
A  rgument. 


in  case  of  bankruptcy,  and  by  virtue  of  a  special  proviaon, 
which  did  not  arise  in  this  case,  was  immaterial.  In  con- 
struction of  law,  the  plaintiffs  were  in  possession  through- 
out. A  man  might  assign  all  his  household  goods,  chattels, 
and  furniture,  by  a  bill  of  sale  for  valuable  consideration; 
and,  even  if  the  agreement  were  that  the  assignor  should 
retain  possession,  and  that  the  only  object  of  the  assign- 
ment was  to  secure  a  loan,  the  possession  of  the  assignor 
would  be  the  possession  of  the  assignee,  and  would  as 
such  be  valid  against  all  the  world,  with  the  single 
exception  of  bankruptcy. 

If  the  plaintiffs  were  not  in  possession,  who  was  ?  Taylor 
was  not,  because  that  was  inconsistent  with  the  deed, 
which  provided  that  the  plaintiffs  were  first  to  be  paid 
5000Z. 

It  was  submitted  therefore,  that  the  decreew  as  right 
\_Lanffton  v.  Horton{a),MetcaIfe  \,ArchbishopofYcrk{h\ 
Lydd  V.    Mynn  (c),    Stainsfield  v.    Cubitt  {d)y   Notes  to 
Ttcyn^s  c(ise{e)^  were  cited.] 

Mr.  Amphlett  and  Mr.  HobhousCy  for  the  defendants. 

The  assignment  of  a  chattel  not  in  existence  at  the  date 
of  the  assignment,  was  inoperative.  Then  the  sole  ques- 
tion was  the  right  of  the  plaintiff  to  the  substituted  and 
added  machinery,  which  was  not  in  existence  at  the  date 
of  the  assignment.  No  doubt,  a  party  might  acquire  a 
right  to  obtain  something  that  was  to  come  into 
existence,  but  until  that  right  was  exercised,  it  was 
an  inchoate  right,  and  though  binding  between  the 
original  parties,  could  not  prejudice  the  right  of  judgment 
creditors.  Till  the  plaintiffs  took  possession,  the  property 
remained  in  the  assignee  :  Hope  v.  Hayley{f).  A  bill  of 
sale,  was  only  executory.     In  Coyigrevc  v.  JSvetfs(j),Lo^ 


(a)  1  Hare,  349. 
(h)  1  M.  &  C.  .'547. 
(c)  1  My.  &  K.  G83. 
{d)  2  De  G.  &  J.  222. 


(e)  1  Smith,  L.  C.  1. 
(/;  5E.  &B.  830. 
iff)  10  Ex.  298. 
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Wensleydale  said,  if  the  authority  given  by  the  debtor  in 
the  bill  of  sale  has  not  been  executed,  it  would  have  been 
of  no  avail  against  the  execution.  It  conferred  no  legal 
title,  or  even  equitable  title,  to  any  specific  goods,  but 
when  executed  not  fully  and  entirely,  but  only  to  the 
extent  of  taking  possession  of  the  growing  crops,  it  is  the 
same  as  if  the  debtor  himself  had  put  the  plaintiff  in 
actual  possession  of  these  crops.  If  an  assignor  assigned 
a  future  possibility  in  a  chattel,  but  before  the  assignee 
could  perfect  his  title,  a  third  person  obtained  possession, 
the  right  of  the  assignee  was  defeated :  Hope  v.  Hayley. 

It  has  been  contended,  that  Taylor's  possession  was 
that  of  the  plaintiffs,  but  that  was  disproved  by  the 
evidence,  which  showed  that  the  plaintiffs  had  nothing  to 
do  with  the  additional  machinery,  which  Taylor  bought 
at  his  own  discretion.  The  whole  arrangement  negatived 
plaintiffs'  case,  inasmuch  as  Taylor  was  to  use  the  ma- 
chinery in  the  business.  It  was  submitted,  therefore, 
that  the  decree  was  erroneous,  and  must  be  reversed. 

[Crflfe  V.  BumeU{a),  Lunn  v.  Thornton{b),  Douglas  v. 
Rm8el{c)^  were  cited.     See,  also  Mogg  v.  Bak€r{d),'] 


I860. 
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Mr.  Bacon  and  Mr.  Wickens,  for  the  sheriff,  submitted 
to  the  Court  whether,  in  order  to  give  validity  to  the 
assignment,  there  ought  to  have  been  a  new  bill  of  sale 
with  an  enlarged  schedule  or  inventory,  and  a  new  regis- 
tration, in  order  to  protect  the  added  chattels  (^). 


(a)  7  Q.  B.  850. 

(b)  1  C.  B.  379. 

(e)  4  Sim.  524 ;  s.c.  1  M.  &  K. 
488. 

(^  3  M.  &  W.  195. 

(e)  In  17  &  18  Vice.  3G,  the  in- 
terpretation clause  was  as  follows : 

"  The  expression  personal  chat- 
tels shall  mean  goods,  furniture, 
fixtures,  and  other  articles  capable 


of  complete  transfer  by  delivery, 
and  shall  not  include  chattel  in- 
terests in  real  estate,  nor  shares 
nor  interests  in  the  stock,  funds, 
or  securities  of  any  Government, 
or  in  the  capital  or  property  of 
any  incorporated  or  joint  stock 
company,  nor  choses  in  action, 
nor  any  stock  or  produce  upon 
any  farm  or  lands  which,  by  virtue 
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18C0.        The  Vice-Chancellob  : — 


The  first  part  of  the   defendants'  argument  is,  that 
future  property — chattels  not  in  existence  at  the  time 
when  the  property  was  assigned — cannot   pass  hy  the 
assignment.     In  a  sense  that  is  true.     But  in  the  case  of 
Hope  V.  Hai/lej/y  it  was  held  that,  although  it  may  be  that 
chattels  which  were  not  the  property  of  the  assignor,  but 
acquired  by  him  after  the  date    of  the  assignment,  do 
not    pass    by    words    which    purport  to    assign   future 
property,  yet  the  effect  of  the  assignment  is  to  amount 
to  a  licence  on  the  part  of  the  assignor  to  the  assignee  to 
take  possession  of  them.     Try  that  as  applying  to  this 
case.     This  bill  of  sale  is  an  agreement  for  the  assign- 
ment of  all  the  machinery  in  a  certain  mill,  and  it  also 
provides  that  "  all  the  machinery  which,  during  the  con- 
tinuance of  the  security,  should  be  fixed  or  placed  in  or 
about  the  said  mill,  buildings  and  appurtenances,  in  addi- 
tion to  or  substitution  for  the  said  premises,  or  any  part 
thereof,  should  during  such  continuance  as  aforesaid  be 
subject  to  the  trusts,  powers,  provisoes  and  declarations 
thereinbefore  declared  and  expressed  concerning  the  said 
premises."     There  is,  therefore,  upon   the   authority  of 
Hope  V.  Haylei/y  by  virtue  of  this  bill  of  sale,  a  right 
conferred  upon  the  assignee  to  the  possession  of  after- 
acquired  property  as  soon  as  that  property  should  be 
acquired  by  the  assignor. 

Upon  the  authority  of  that  case,  and  upon  principle, 


of  any  covenant  or  agreement, 
or  of  the  custom  of  the  country, 
ought  not  to  be  removed  from 
any  farm  where  the  same  shall 
he  at  the  time  of  making-  or 
giving  of  such  bill  of  sale. 

"  Personal  chattels  shall  be 
deemed  to  be  in  the  apparent 
possession  of  the  person  making 
or  giving  the  bill  of  sale,  so  long 


as  they  shall  remain  or  be  in  or 
upon  any  house,  mill,  warehoow, 
building,  works,  yard,  land,  or 
other  premises  occupied  bjhim, 
or  as  they  shall  be  used  and 
enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding:  the 
formal  possession  thereof  ni<>y 
have  been  taken  by  or  gpiven  to 
any  other  person," 


V. 

Marshall. 
Juilfjmcnt, 


CASES  IN  CHANCERY.  393 

it  would  seem  that  the  assignee^  as  to  all  the  addi-  i860, 
tional  articles  now  in  question,  has  a  licence  and  right  to  holroyd 
take  i)osses8ion  of  them  as  subject  to  his  security.  One 
of  the  terms  of  the  security  was,  that  the  assignor,  as  agent 
on  behalf  of  and  for  the  benefit  of  these  assignees,  should 
continue  in  possession  and  as  their  agent  should  work  the 
mill,  continuing  as  their  agents  in  possession  of  all  the 
assigned  property.  It  is  not  disputed  that,  as  to  all  the 
macliinery  existing  at  the  date  of  the  security,  Taylor, 
the  assignor,  was  properly  in  possession  at  the  time  of  the 
seizure  as  agent  of  the  plaintiffs.  During  that  posses- 
sion he  purchases  the  additional  articles  in  question. 
They  are  placed  in  the  mill,  and  made  an  integral  part  of 
the  machinery  used  for  tlie  working  of  the  mill ;  they 
are  in  his  possession  as  agent  of  the  plaintiffs,  and  what 
more  is  required  ?  The  authority  of  Hope  v.  Hayleij 
shows  that  possession  by  an  agent  would  be  a  perfectly 
good  possession ;  and  the  possession  being  in  Taylor,  as 
agent,  when  the  execution  was  levied  by  the  defendant,  it 
seems  to  me  that,  upon  that  part  of  the  case,  the  defence 
wholly  fails. 

But  it  is  said,  that  here  the  bill  of  sale  was  subject  to 
the  operation  of  the  Eegistration  Act,  which  was  passed 
after  the  decision  in  Hopa  v.  Hayley,  The  scope  and 
policy  of  the  Registration  Act  is,  that  there  should  be 
the  means  of  knowing  what  property  is  subject  to  the 
operation  of  the  bill  of  sale.  The  Act  therefore  provides 
that  every  bill  of  sale  and  every  schedule  or  inventory 
which  shall  be  thereto  annexed  shall  be  filed.  The 
language  of  this  bill  of  sale  clearly  shows  that  it  was 
intended  that  after-acquired  property  should  be  sub- 
ject to  its  operation.  In  the  schedule  to  the  bill  of 
sale,  looking  at  the  general  words  at  the  end,  I  find 
included  "  all  the  machinery  in  and  about  the  said  mill 
and  premises."  Now,  "  all  the  machinery  in  a  mill"  is  a 
certain  tiling;  and  something  wliich  becomes  a  portion 


r. 


^M  CASK  15  CHA3fC!EEr. 

iMKi.  uf  It  Inr  addzDun  or  fqibBtranacm  cannorL  ib  one  testt,  be 
Mud  t'.'  be  liie  aune  ma'jiiiiifirr.  Sm  if  "die  ad£tioiitl  or 
^u}j*r.huz/A  TOh'Ar^eTT  l»ef*:iine§  an  int^ixl  jKt  €f  tie 
batiut  ixttf-iniieTj-  h  i^  int-hided  in  liie  cxpre^cm  "  ill  die 
*^  '  liAviiinerr  il  and  iii»:»iiT  liie  sue  nnD  ind  premiflesf 
aM  4uJ  tL»r  worjd  i^  iiii:»nxH*d  of  itt  beinp  inchided  in  tite 
f^rjrhr  hr  zneui^  c-f  tfce  re^Dsaman  ctf  tie  Inll  of  ait 
Therefore.  I  ^sm  cf  c*(giuob  tint  -die  ptahmfff^  bave  mide 
out  tLeir  case :  and  if  I  am  ligiit  npcoi  tlie  oonstniction 
of  tLi*  bill  of  eiale.  I  cannot  refii**e  tie  jdjontiffi  tkeir 
cort«.  Tbe  Aeriff  mu?t  be  f aid  bj  the  pjainiiffi,  who 
will  rewver  over  from  tiie  defeDdaiii& 


/n/yW/A.  ^  RUDYERD'S  TRUSTS, 

7^^hL'  RlCIIARDRUDYERDmadehiswill.bearingdatetbe 

U^^Bkenhy  21«t  of  December,  1823,  bv  which  he  devised  a  certon 

b^*"^iu4in'  ^^""  ^"^  ^^"^  ^"  Northumberland  to  trustees  upon cer- 

tJie  di*cljArge  tain   trusts,   which   were   generally   for    the  benefit  of 

jncumbrancd*,  Ilcnry  Rudycrd  for  life,  remainder  to  the  use  of  his  first 

§MMmoihw  ^^^  other  eons   in   tail,   remainder   to   the   use  of  Us 


lamU  iMJttlcd  to  Jauffhter  and  daughters,  as  tenants  in  common  in  tail> 

or  laid  out  In  with  remainder  over  in  fee.     There  was  an  annuity  ot 

onlnAif  tenc-  50/.  a  year  charged  on  the  estate  in  favour  of  the  tes- 

Stamcnt.  tator's  nephew. 
^Jfeid,  not  to       The  Newcastle-upon-Tyne  and  North   Shields  Rail- 

authoriie  the  /.,.y,-rTT>i 

application  of  way  Company,  under  the  powers  of  the  Act  6  \Vm.  4, 

r«biiild?nff  a"  ^'-  '^xvi.,  purchased  certain  portions  of  the  land  settled  for 

nowfann-  10,110/.  6^.  9d.,  which  was  accordingly  paid  into  court, 

biiildintfH  In  and  inserted.     The  46th  section  of  the  Act  provided  for 

iand0.  the  payment  of  the  purchase-monies  and  compensation 
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into  the  bank,  &c.,  and  proceeded  thus :  "  That  the  money, 
when  80  paid  in  there,  should  remain  until  the  same  should 
by  order  of  the  Court  made  upon  a  petition  to  be  pre- 
ferred to  the  said  Court  in  a  summary  way  by  the  person 
or  persons  who  would  have  been  entitled  to  the  rents 
and  profits  of  the  said  lands,  tenements,  and  heredita- 
ments, be  applied,  either  in  the  purchase  or  redemption 
of  the  land-tax,  or  in  or  towards  the  discharge  of  any 
debt  or  debts,  or  other  incumbrances  affecting  the  same 
lands,  tenements,  or  hereditaments,  or  affecting  other 
lands,  tenements,  hereditaments,  standing  settled  there- 
with, to  the  same  or  the  like  uses,  trusts,  intents,  or 
purposes,  as  the  said  Court  should  authorise  to  be  pur- 
chased or  paid,  or  such  part  thereof  as  should  be  neces- 
sary, or  until  the  same  should,  upon  the  like  application, 
be  laid  out  in  a  summary  way  by  order  of  the  said  Court 
in  the  purchase  of  other  lands,  tenements,  or  heredita- 
ments, which  should  be  conveyed,  limited,  and  settled  to, 
for,  and  upon  the  like  uses,  trusts,  intents,  or  purposes, 
and  in  the  same  manner  as  the  lands,  tenements,  or 
hereditaments  which  should  be  so  required  as  aforesaid, 
stood  settled  or  limited,  or  such  of  them  as  at  the  time  of 
making  such  conveyance  and  settlement  should  be  exist- 
ing, undetermined,  or  capable  of  taking  effect." 

There  was  the  usual  clause  as  to  the  interim  invest- 
ment. 

In  January,  1857,  on  the  petition  of  Henry  Rudyerd, 
the  tenant  for  life  directed  6000Z.,  part  of  the  sum  of 
10,110/.  6s.  9d.y  should  be  invested  in  the  purchase  of  a 
farm,  called  the  Stantrill  and  Highworth  Farm,  in  the 
parish  of  Charlwood,  in  the  county  of  Surrey.  The 
purchaser  was  approved,  and  the  land  and  buildings  were 
conveyed  to  the  uses  declared  by  the  will  of  the  testator. 

Henry  Rudyerd  had  one  child,  a  daughter,  who 
became  only  existing  tenant  in  tail.  Prior  to  her  marriage 
in  1852,  with  the  consent  of  the  protector  of  the  settle- 
ment (her  father),  she  executed  a  disentailing  assurance  of 
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1800. 

Re 

Rudykrd's 
Trusts. 

Statement, 


the  land  and  hereditaments  (and  of  the  sum  of  money), 
and,  by  a  settlement  executed  on  her  marriage,  conveyed 
all  her  real  estate,  &c.,  to  trustees  upon  trust  for  sale, 
and  assigned  the  said  monies  upon  certain  trusts  therein 
mentioned,  with  power  to  present  or  to  consent  to  or 
oppose  any  petition,  or  other  application,  with  reference 
to  the  trust  premises  and  the  said  monies,  &c. 

Henry  Rudyerd  and  his  daughter,  her  husband,  and 
the  trustees  of  their  marriage  settlement  now  presented  a 
petition,  praying  that  the  petitioner's  costs  might  be  pwd 
out  of  the  sum  of  3561/.  18*.  Id.  stock  standing  in  court, 
and  that  a  further  sum  of  the  said  annuity,  sufficient  to 
raise  the  said  sum  of  14551,  Is,  Sd,  might  be  sold  and 
paid  to  the  petitioner  Henry  Rudyerd ;  he  undertaking  to 
apply  the  same  in  the  erection  and  completion  of  the 
said  farm-house,  buildings,  and  works,  according  to  the 
specifications  and  plans  thereinafter  mentioned,  and  in  or 
towards  payment  of  the  architect's  charges,  and  to  make 
up  the  deficiency  (if  any)  out  of  his  own  monies. 

The  petitioner   Henry   Rudyerd   deposed,  that,  oyer 
since  the  purchase  he  had  occupied  the  farm  himself,  and 
he  had  caused  the  same  to  be  thoroughly  drained  at  an 
expense  of  1500/.,  raised  under  the  Lands  Improvement 
Acts,  and  had  expended  upwards  of  1400/.  of  liis  own 
monies  in  repairing  some  of  the  farm-buildings  and  in 
general  pennanent  improvements ;  but,  by  reason  of  the 
present  farm-house  being  very  old  and  totally  inadequate 
in  the  accommodation  it  afforded  for  the  occupation  of  a 
respectable  tenant  of  such  a  farm,  he  had  been  compelled, 
at  great  inconvenience  and  expense,  to  reside  in  incom- 
modious  lodgings   at   some   distance   off.     The  i)etition 
alleged  that  the  erection  of  a  suitable  farm-house  upon 
the   estate   was    absolutely   necessary,,  and    that   other 
buildings  and  works  were  urgently  required  for  tlie  pur- 
poses of  the  farm  ;  that  specifications  and  plans  had  been 
prepai'cd,  and  that  a  tender  for  erecting  and  completing 
the  works  stated  in  them  had  been  received  for  1366/,  os,y 
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which,  added  to  other  expenses  incurred  amounting  to 
88/.  I65.  Sd,,  would  amount  to  the  sum  of  1455Z.  1,9.  3^. 

The  evidence  produced  showed  that  the  existing  farm- 
house was  very  old  and  dilapidated,  and  totally  unfit  for 
the  residence  of  a  tenant,  and  that  the  proposed  outlay  in 
new  buildings  would  greatly  benefit  the  inheritance. 
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Mr.  Bromhead  appeared  for  the  petitioners,  and  sub- 
mitted, first,  that  the  evidence  showed  that  the  proposed 
outlay  would  be  most  beneficial  to  the  estate.  The 
Court  had  sanctioned  the  purchase  of  the  farm,  and  it 
was  quit«  clear  that,  under  the  ordinary  jurisdiction, 
the  Court  had  power  to  order  repairs  and  necessary 
expenses  to  be  defrayed  out  of  the  capital.  Here,  the 
Court  would  clearly  have  power  to  purchase  an  adjacent 
freehold  farm-house ;  but,  if  so,  how  could  it  be  said  it 
could  not  direct  the  fund  to  be  applied  in  rebuilding  the 
old  house  and  offices  ? 

[The  case  o{  Ex  parte  Shaw{a),  was  cited.] 


Argument, 


Mr.  WilUamsouy  on  behalf  of  the  railway  company, 
asked  that  the  "petitioners  might  be  ordered  to  i)ay  the 
company's  costs.     The  petition  was  obviously  informal. 


The  Vice-Ciiancellor  : — 

The  proposed  api)lication  of  tlie  money  is  not  autho- 
rised by  the  terms  of  the  Act  of  Parliament.  It  is  not  a 
purchase  of  other  lands ;  and  cannot  be  considered  as  a 
debt  or  incumbrance.  It  may  be,  that  it  would  be  highly 
beneficial  to  the  jmrtics  interested  under  the  will ;  but, 
unfortunately,  th^t  is  not  the  question  now  before  the 
Court.  In  the  case  referred  to,  the  sum  asked  for  was 
sniall,  and  it  appeared  to  belong  absolutely  to  the  infants. 
In  this  case  all  the  parties  interested  in  the  inheritance 


Judgment. 


(a)  4  Y.  &  C.  506* 


398 

I860. 
Re 

RUDYERD*8 

Trusts. 
Judgment, 


CASES  IN  CHANCERY. 

are  not  before  the  Court.  I  shall,  therefore,  make  no 
order  on  the  petition ;  but  it  is  not  a  case  in  which  the 
petitioner  ought  to  be  made  to  pay  any  costs.  Each 
party  must  pay  his  own  costs. 


July  7th. 

A  covenant  by 
a  husband  in 
marriage 
articles  to  join 
his  wife  in 
assuring  to 
the  trustees 
all  property, 
real  or  per- 
sonal, to  which 
the  wife  should 
become  en- 
titled or 
interested  in, 
during  the 
marriage — 
Hcldy  not  to 
bring  within 
the  settlement, 
a  legacy  sub- 
sequently 
given  to  the 
wife  to  bo  at  her 
own  disposal 
and  control, 
and  not  to  be 
subject  to  the 
jiM  maj-itif  or 
liable  to  be 
affected  by 
his  debts  or 
deeds. 


GREY  V.  STUART. 

V/N  the  marriage  of  the  Honourable  George  Grey  and 
Miss  Jane  Frances  Stuart,  the  following  articles  were 
entered  into : — 

"  Articles  of  agreement  made  and   entered  into  at 
Malta  this  17th  day  of  January,  in  the  year  of  our  Lord 
1845,  between  his  Excellency  Lieutenant-General  the 
Honourable  Sir  Patrick  Stuart,  G.C.M.G.,  Governor  of 
Malta,  of  the  first  part ;  Jane  Frances  Stuart,  daughter 
of  the  said  Sir  Patrick  Stuart,  of  the  second  part;  and 
the  Honourable  George  Grey  in  the  Royal  Navy  com- 
manding Her  Majesty's  ship  Belvidere,  of  the  third  part, 
as  follows  :  AVhereas  a  marriage  is  shortly  intended  to  be 
had  and  solemnized  between  the  said  George  Grey  and 
the  said  Jane  Frances  Stuart,  on  which  occasion  it  haa 
been  agreed  between  the  said  Sir  Patrick  Stuart  and 
George  Grey,  that,  in  order  to  make  an  eventual  pro- 
vision for  the  said  Jane  Frances  Stuart  and  the  issue  of 
the  said  marriage,   all   the  property,   whether  real  or 
personal,  or  both,  to  which  the  said  Jane  Frances  Stuart 
shall  become  entitled  during  the  said  marriage,  shall  be 
vested  in  the  names  of  trustees,  and  settled  for  the  sole 
and  separate  benefit  of  her  the  said  Jane  Francis  Stuart, 
and  the  issue  of  the  said  marriage,  in  manner  and  form 
foUowin^: :— 
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"  Now  ihese  presents  witness,  that  he,  the  said  George 
Grey,  doth  hereby  for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise,  and  agree  to  and  with 
the  said  Sir  Patrick  Stuart,  his  executors  and  adminis- 
trators, that  he,  the  said  George  Grey,  will,  at  any  time 
or  times  hereafter,  and  whensoever  thereunto  requested, 
join  his  said  intended  wife  by  good  and  sufficient  deeds 
and  conveyances  in  the  law  in  conveying  and  assuring 
to  (a)  and  trustees 

nominated  and  appointed  by  their  mutual  consent,  and 
with  the  approbation  of  the  said  Sir  Patrick  Stuart, 
all  such  property,  real  or  personal,  as  she,  the  said  Jane 
Frances  Stuart,  may  at  any  times  during  the  said  mar- 
riage receive,  acquire,  or  become  entitled  to,  or  interested 
in,  by  donation,  inheritance,  succession,  devise,  bequest, 
or  otherwise  howsoever,  and  that  all  such  property  shall  be 
settled  in  manner  and  form  following ;  that  is  to  say,  to 
the  sole  and  separate  use  and  behoof  of  the  said  Jane 
Frances  Stuart  for  and  during  the  term  of  her  natural 
life,  and  after  her  decease  then  to  the  use  and  behoof  of 
the  said  George  Grey  for  and  during  the  term  of  his 
natural  life,  and  from  and  after  the  decease  of  the  sur- 
vivor of  them,  then  to  the  use  and  behoof  of  the  issue  of 
the  body  of  the  said  Jane  Frances  Stuart  by  the  said 
George  Grey,  lawfully  to  be  begotten,  in  such  share  or 
shares  as  she,  the  said  Jane  Frances  Stuart,  shall  direct 
or  appoint  by  her  last  will  and  testament,  or  any  codicil 
thereto,  or  by  any  deed  of  appointment,  or  other  lawful 
act,  to  be  by  her  signed  for  such  purpose ;  and  in  the 
event  of  there  being  no  issue  of  the  said  marriage,  or  of 
there  being  no  issue  alive  at  the  time  of  the  decease  of 
the  survivor  of  them,  the  said  George  Grey  and  Jane 
Frances  Stuart,  then  such  property  shall  go  and  belong 
to  such  person  or  persons,  and  in  such  manner  as  she, 
the  said  Jane  Frances  Stuart,  may  by  any  will,  codicil,  deed 
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(a)  Blank  in  the  originaL 
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^^^^     '  of  appointment  or  other  lawful  act  as  aforesaid  name  or 
^»f^        appoint." 

Stuart.  There  was  a  blank  left  for  the  trustees. 

istatement.         The  marriage  took  place.    There  were  several  children 
of  the  defendants,  who  were  made  defendants. 

In  1855,  Sir  Patrick  Stuart  died,  having  appointed 
executors,  who  were  made  defendants. 

In  1858,  the  Honourable  Charles  Francis  Stuart,  by 
his  will  in  the  Scotch  form,  after  giving  certain  legacies, 
and  directing  payment  of  his  just  debts,  made  the  follow- 
ing disposition : — 

"  Being  now  resolved,  for  the  love  and  favour  I  have 
and  bear  to  my  relations  after  named,  to  grant  them  the 
legacies  and  annuities  after  specified,  and  also  to  declare 
my  will  as  to  the  disposal  of  the  residue  and  remainder 
of  my  estate,  I  do  hereby  direct  and  appoint  my  said  trus- 
tees or  trustee  out  of  my  estate  and  effects  other  than 
my  said  lands  and  estate  of  Rawburn,  and  others  in  the 
county  of  Berwick,  to  pay  to  each  of  my  nieces,  the  sur- 
viving daughters  of  the  said  deceased  Sir  Patrick  Stuart, 
namely,  Catherine  Margaret  Stuart,  wife  of  Br}^an 
Holme,  Esq.,  younger  of  Paul  Holme,  in  the  county  of 
York,  Jane  Frances  Stuart,  wife  of  the  Honourable 
George  Grey,  captain  in  the  royal  navy,  Mary  Janet 
Stuart,  Emily  Henrietta  Stuart,  and  Helen  EUzabeth 
Stuart,  a  legacy  of  6000Z.,  wliich  several  legacies  and 
annuities  licrcby  granted,  or  any  other  legacies  or  an- 
nuities granted  or  to  be  granted,  by  me  to  any  person  or 
persons,  exce})t  in  so  far  as  I  may  otherwise  aj)point,  ghall 
be  payable  without  deducting  legacy  duty,  of  which 
legacy  duty  I  direct  my  trustees  or  trustee,  to  relieve 
my  legatees  and  annuitants  out  of  the  residue  of  my 
estate,  otlier  than  my  said  lands  of  Rawbui'n  and  others, 
and  the  said  legacies  granted  or  to  be  granted  l)y  w^j 
except  in  so  far  as  I  may  otherwise  appoint,  shall  be  pay- 
able, and  the  first  term's  payment  of  the  said  annuitiet 
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shall  commence  at  the  first  term  of  Whit-Sunday  or 
Martinmas  after  my  deaths  with  the  legal  interest  thereof 
during  the  non-payment ;  and  I  will  and  direct  that  all 
legacies^  or  shares  of  the  residue  of  my  estate^  to  which 
any  of  my  nieces  or  other  female  legatees  who  are  at 
present  married^  or  who  may  be  hereafter  married^  shall 
be  entitled  in  virtue  of  these  presents,  or  of  any  codicil 
hereto  or  other  writing  under  my  hand,  shall  be  at  their 
own  disposal  and  control,  and  shall  not  be  subject  to  the 
ju»  mariti  or  right  of  administration  of  their  husbands,  or 
liable  to  be  affected  by  their  debts  or  deeds." 

The  bill  was  filed  by  the  Hon.  Mrs.  Grey  against 
the  infant  defendants,  and  the  executors  of  the  will  of 
the  testator,  and  it  prayed  as  follows: — 

"  1.  That  it  may  be  declared  by  the  decree  of  this  Hon- 
ourable Court,  that  the  said  plaintiff  is  absolutely  entitled 
for  her  separate  use  to  the  legacy  or  sum  of  6000/.,  and 
to  the  interest  thereof  accrued  due  since  the  death  of  the 
said  Charles  Francis  Stuart;  and  that  the  defendants, 
Alexander  Charles  Stuart,  Charles  Stuart,  and  George 
Dundas,  may  be  ordered  to  pay  the  same  to  the  plaintiff 
accordingly. 

"  2.  Or,  that  if  this  Honourable  Court  shall  be  of 
opinion  that  the  said  legacy  is  subject  to  the  trusts  of  the 
said  marriage  articles  of  the  17th  day  of  January,  1845, 
then  that  it  may  be  declared  that  the  same  is  subject  to 
the  said  trusts  accordingly,  and  that  the  defendant 
Alexander  Charles  Stuart,  Charles  Stuart,  and  George 
Dundas,  may  be  ordered  to  pay  the  said  legacy  to  the 
trustees  of  the  said  marriage  articles,  to  be  by  them 
held  upon  the  trusts  of  the  marriage  articles  accordingly." 


I860. 
Grey 

V, 

Stuart. 
Statement, 


Mr*  G.  L.  Russelly  for  the  plaintiff. 
The  only  covenant  in  these  articles  is  that  of  the  hus- 
band, which  is  merely  a  covenant  to  join  with  his  wife  in 
VOL.  II.  F  P 
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Gbbt 

V, 

Stuart. 
Argument. 


assuring  real  and  personal  property^  to  which  his  wife 
should  become  entitled  during  the  marriage. 

It  was  to  be  remarked  that  no  trustees  were  named, 
there  being  a  blank  in  the  articles. 

This  was  the  covenant  of  the  husband  alone^  as  to  his 
own  acts.  He  did  not  covenant  on  behalf  of  his  wife; 
and  if  he  had^  he  had  no  means  of  enforcing  it.  But 
how  could  such  a  covenant  make  it  obligatory  on  the 
part  of  the  wife,  who,  as  to  this  property,  was  a  feme 
sole^  to  cut  down  her  interest  in  this  property  to  an  estate 
for  life  ? 

The  case  of  Ramsden  v.  Smith{a)y  was  cited,  and 
the  cases  referred  to  in  the  judgment  of  Vice-Chancellor 
Kindersley. 


Mr.  Bristowey  for  the  husband  and  the  children  of  the 
marriage,  said  that  these  were  mere  articles,  and  woold, 
if  they  had  been  extended  into  the  usual  form  of  a  settle- 
ment, have  clearly  included  the  after-acquired  property. 

Mr.  Hobhome  appeared  for  the  trustees  of  the  testator^fl 
will. 


Judgment.      ThE   ViCE-ChANCELLOR  : — 

The  clause  referred  to,  was  introduced  into  thes^ 
articles  for  the  purpose  of  protecting  the  interests  of  the 
wife  and  children  against  the  marital  right.  But  no 
question  as  to  the  marital  right  is  raised  on  this 
bill. 

The  testator  under  whose  will  this  property  was  de- 
rived, had  a  right  to  give  it  to  whom  he  pleased  and  how 
he  pleased.  He  has  chosen  to  give  it  to  this  lady  in  such 
a  manner  as  to  exclude  the  right  of  her  husband  to  deal 
with  it  in  any  manner.  How,  then,  can  it  be  said  that 
it  is  within  the  operation  of  the  husband's  covenant? 

(a)  2  Drew.  290. 
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There  must  be  a  declaration,  that  this  sum  of  6000/.  is        W60. 
the  absolute  property  of  the  wife.     There  must  be  no 
order  as  to  costs. 

Judgment, 


HEMMING  V.  GEIFFITH. 

GRIFFITH  V.  HEMMING.  juiym. 

In   this  case  there  were  two  suits,  one  Hemming  v.  Where  mar- 

'  '^         riage  articles 

Griffithy  for  performance  of  articles,  dated  the  24th  of  directed,  if 

June,  1825  ;  a  compromise  was  shortly  afterwards  entered  one  younger 

into,  but  a  subsequent  dispute  having  arisen,  the  suit  of  ^^i^^® 

Griffith  v.  Hemming    was    instituted,    for   the    specific  8000Z.  to  be 

•T  /•    ,  raised  for  por- 

performance  of  the  agreement.  tions;  if  two, 

An   agreement  for  the  compromise  of  the  litigation  if  three 'or 

was  subsequently  entered  into  on  the  3rd  of  December,  ^^J^^herewe 

1865,  in  which  it  was  provided  that  the  amount  of  Mrs.  three  younger 

Hemming's  portion  should  be  settled  by  the  Court.     The  the  marriage, 

amount  of  the  portion  was  accordingly  left  in  blank,  died  infants^— 

and  the  question  now  raised  was,  what  was  the  amount  ^^^^^^l 

to  be  inserted  in  the  decree.  raise  i6,ooo/. 

rr^^  •  •        •     .1  ^»  i       ^  •  •  _^«  -   ^*d  arisen,  in 

Ihe  provision  m  the  articles  lor  raising  portions  was  as  favour  of  the 
follows : — "And  in  the  next  place  upon  trust  by  sale  or  y^ung^r^chiid. 
mortgage,  or  by  felling  timber,  or  by  bringing  actions  for 
rent  in  arrear,  or  by  any  other  of  the  aforesaid  ways  and 
means,  or  by  any  other  lawful  ways  or  means,  if  there  shall 
be  but  one  child  of  the  said  intended  marriage,  other  than 
and  except  an  eldest  or  only  child,  whether  son  or  daughter, 
for  the  time  being  entitled  to  the  hereditament  for  an  estate 
of  inheritance  in  tail  male  in  possession,  or  in  remainder 
immediately  expectant  upon  the  decease  of  the  survivor 
of  them  the  said  Hugh  Davies  Griffith  and  Hester 
Thomas,  then  to  levy  and  raise  the  sum  of  8000/.  for  the 

F  F  2 
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^^^'        portion  of  such  child  in  equal  shares   out  of  the  said 
Hbmmiko     respective  estates;  and  if  there  shall  be  two  such  children 
Griffith.    ^^  ^^^  ^^^  intended  marriage^  except  as  aforesaid^  then 
Griffith     ^o  levy  and  raise  the  sum  of  12,000/.  for  the  portions  of 
Hbmxiko.     such  children  in  equal  shares  out  of  the  said  respective 
Statement     estates ;  and  if  there  shall  be  three  or  more  such  chil- 
dren, except  as  aforesaid,  then  the  sum  of  15,000il  for 
the  portion  or  portions  of  such  several  children  in  equal 
shares  out  of  the  said  respective  estates ;  the  same  sum 
of  8000/.  to  be  paid  to  such  one  child,  and  the  other  sunu 
to  such  children  at  such  times  and  in  such  shares  and 
proportions  (if  more  than  one),  and  either  wholly  or  par- 
tially to  the  exclusion  of  any  one  or  more  of  them,  and 
subject  to  such  conditions  and  limitations  over  for  the 
benefit  of  any  or  either  of  them,  as  the  said  Hugh  Davies 
Griffith  and  Hester  Thomas  shall,  by  any  deed  or  deeds, 
.with  or  without  power  of  revocation,  to  be  sealed  and 
I  idelivered  by  them  in  the  presence  of  two  or  more  credible 
witnesses,  from  time  to  time,  jointly  direct  or  appoint; 
and  in  default  of  such  joint  direction  or  appointment, 
then,  as  the   survivor  of  them,  the  said  Hugh  Davies 
Griffith  and  Hester  Thomas,  by  any  deed  or  deeds  to  be 
executed  as  last  aforesaid,  or  by  his  or  her  last  will  and 
testament,  to  be  signed  and  published  in  the  presence  of, 
and  to  be  attested  by  three  or  more  credible  witnesses, 
shall  direct  or  appoint ;  and  in  default  of  such  direction 
or  appointment,  and  subject  to  any  such  as  shall  be  made, 
to  become  a  vested  interest  in  such  child  or  children 
being  a  son  or  sons  at  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  at  that  age  or  marriage, 
which  may  first  happen ;  but  if  the  said  Hugh  Davies 
Griffith   shall  survive   his   said  intended  wife,  the  said 
portion  not  to  be  payable  unless  otherwise  directed  under 
the  said  power  of  appointment,  until  after  his  decease 
And  if  the  said  Hester  Thomas  shall  be  the  survivor, 
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then  one  moiety  of  such  portion  not  to  be  payable  until 
after  her  decease^  and  the  other  moiety  to  be  payable 
after  the  decease  of  the  said  Hugh  Davies  Griffith,  unless 
otherwise  directed  as  aforesaid.  There  was  also  a  power 
enabling  the  said  Hugh  Davies  Griffith  and  Hester  Thomas 
jointly,  to  reduce  the  portion  of  one  only  younger  child 
to  5000/.  And  in  the  said  intended  settlement  shall 
moreover  be  contained  a  power  for  the  said  trustees,  after 
the  decease  of  the  said  Hugh  Davies  Griffith  and  Hester 
Thomas,  or  in  their  lifetime  by  their  consent  (but  subject 
as  aforesaid),  by  any  of  the  ways  and  means  aforesaid,  to 
raise  and  obtain  any  part  of  the  portion  or  portions  by 
way  of  advancement  of  the  said  child  or  children,  and 
also  a  proviso  that  after  the  decease  of  the  survivor  of  the 
said  Hugh  Davies  Griffith  and  Hester  Thomas,  and 
during  the  suspense  of  vesting  the  said  portions,  the  said 
trustees  shall  raise  interest  on  the  said  portions  after  the 
rate  of  4  per  cent,  per  annum,  and  apply  the  same  or 
such  part  thereof  as  they  shall  think  fit  for  and  towards 
the  maintenance  and  education  of  such  child  or  children 
during  their  respective  minorities,  and  the  overplus, 
if  any,  by  way  of  accumulation  for  his,  her,  or  their 
benefit" 

The  evidence  showed  that  there  had  been  issue  of  the 
marriage  four  children,  Hugh  Thomas  Davies  Griffith 
and  Hester  Griffith,  both  of  whom  were  now  living, 
Caroline  Griffith,  who  died  on  the  16th  of  September, 
1838,  and  Elizabeth  Anne  Griffith,  who  died  on  the  11th 
of  July,  1830.  Hester  Griffith  had  since  married  Mr. 
Hemming.  Mrs.  Griffith  died  in  1829,  without  having 
exercised  the  power  of  appointment. 


iseo. 


statement. 


Mr.  Craiff  and  Mr.  Surrage  appeared  for  Mrs.  Hemming.     Argument. 
Mr.  Malins  and  Mr.  J.  L.  Bird,  for  the  tenant  in  tail. 
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Hemmiko 

V, 

Gbipfith. 
Griffith 

Hemming. 

Statement. 


Argument* 


The  trust  to  raise  portions  must  be  admimstered, 
having  regard  to  the  necessity  for  raising  them.  The 
language  of  Lord  Hardwicke  was  this: — "  The  question  ifi 
upon  the  construction  of  the  deed  and  intent  of  the 
partiesj^  which  was  that,  subject  to  the  provisions  therein, 
the  whole  should  be  settled  for  the  benefit  of  the  eldest 
son;  nothing,  therefore,  could  be  taken  from  him  but 
according  to  the  intent  of  those  provisions"  (a). 

Applying  the  principle  laid  down  in  that  case,  it  wu 
clearly  the  intention  in  these  articles  that  the  portions  to 
be  raised  should  vest  only  at  twenty-one  in  the  case  of 
sons,  or  in  case  of  daughters  at  that  age  or  marriage.  The 
true  construction  of  these  article^  was,  that  the  sum  of 
8000/.,  12000/.,  and  15,000/.,  were  to  be  raised,  haying 
regard  to  the  number  of  younger  children  who  should  be 
in  existence  when  the  portions  were  required.  The  true 
construction,  therefore,  was,  that  there  was  but  m 
younger  child  (z.  e.  Mrs.  Hemming),  when  the  portion 
was  required ;  and,  if  so,  the  estate  was  only  charged  to 
the  extent  of  8000/. 

Mr.  Bacon  and  Mr.  Rowcliffe  appeared  for  the  tenant 
for  life. 

Mr.   Schomberg  and  Mr.    T.    C.   Simpsouy  for  other 
parties. 


Judgment.      ThE   ViCE-CnANCELLOR : — 

It  is  admitted  by  those  who  have  argued  in  ftvour 
of  the  owner  of  the  inheritance  which  is  said  to  be 
charged,  that,  in  this  case,  there  are  trusts  for  raising 
portions  to  be  executed.  It  is  certain  that,  according 
to  the  language  of  the  trusts,  there  were  three  different 
states  of  the  family,  as  to  the  children  which  were 
to  be  portioned,  upon  the  existence  of  cither  of  which 

(a)  Cited  in  Hubert  v.  Parsons,  2  Ves,  sen,  263. 
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three  different  states  the  amount  to  be  raised  would 
be  different.  According  to  the  language  as  it  stands^ 
if  there  should  be  only  one  child  to  be  portioned,  other 
than  an  eldest  or  only  child,  8000/.  only  was  to  be 
raised ;  and,  according  to  the  clear  language  of  the  settle- 
ment, if  there  should  be  three  or  more  children,  other 
than  an  eldest  and  only  child,  it  is  certain  that  the 
amount  to  be  raised  was  15,000/. 

It  seems  clear  enough  that,  if  there  should  be  three  or 
more  children,  other  than  an  eldest  or  only  child— during 
the  infancy  of  the  three  children,  those  trusts  for  raising 
the  15000/.  were  to  have  an  operation,  and  might  be  re- 
sorted to  for  the  purposes  of  advancement  and  main- 
tenance.    In  the  case  of  there  being  three  infant  younger 
children,  then  maintenance  could  not  have  been  provided 
under  the  trusts  for  raising  8000/.     Nothing  could  have 
been  done  in  such  a  case  during  the  infancy  of  the  three 
children,  if  the  15,000/.  was  not  the  sum  upon  which  the 
trusts  for  advancement  and  maintenance  were  to  operate. 
Even  in  the  event  of  any  of  the  children  dying  under 
age,  the  purposes  of  maintenance  and  advancement  could 
only  be  accomplished  by  calling  into  operation  the  trusts 
for  raising  15,000/. 

If  that  be  so,  how  can  anything  which  has  happened 
wnce  the  three  younger  children  were  born  recall  the 
trusts  for  raising  portions  to  8000/.  only,  which  was  to 
be  raised  expressly,  and  in  terms,  in  the  event  of  there 
being  only  one  other  than  an  eldest  or  only  child  ?  In 
my  opinion,  the  language  is  a  great  deal  too  strong.  No 
doubt  it  has  been  settled  that,  in  construing  executory 
instruments,  the  Court  will  not  fetter  itself  by  a  servile 
adherence  to  the  language  of  the  articles.  But  the  Court 
vill  not  alter  the  trusts,  where  they  have  been  clearly 
declared  in  the  language  of  the  articles. 

It  is  true,  that  the  Court  inclines  against  charging  por- 
tions on  real  estate,  unless  where  the  portions  have  become 
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V. 
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Griffith 

r. 
Hemming. 

Jwfyment, 


vested.  But  there  is  nothing  to  justify  the  Court  in 
taking  such  a  liberty  with  these  articles  as  has  been 
asked. 

The  case  cited  is  important  for  this,  that,  in  a  case 
where  trusts  do  not  come  into  operation  at  all,  if  there  be 
an  eldest  and  only  son,  another  child  having  died  at  an 
immature  age,  the  Court  will  be  justified  in  saying  that 
the  trusts  do  not  come  into  operation  at  all,  because  the 
money  is  not  payable  to  anybody  except  to  the  legal  per- 
sonal representative  of  the  child.  But  Lord  Hardwicke's 
decision  is  an  authority  in  favour  of  holding,  in  a  case 
like  the  present  case — where  the  trusts  are  certain,  the 
amount  to  be  raised  is  certain,  and  the  events  have 
happened  on  the  occurrence  of  which  the  trusts  are  to 
come  into  operation  —  that  the  whole  amount: is  to  be 
raised,  viz.,  15,000/. 

There  must  be  a  declaration,  that  Mrs.  Hemming  is 
entitled  to  a  portion  of  15,000/. 
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HERRETT  v.  REYNOLDS.  MayUd. 


LR.  WELFORD,  in  this  case,  moved  to  dismiss  the  ^^ere  a  de- 
bill  for  want  of  prosecution.    An  attachment  having  been  tempt,  fiied^. " 
obtained  against  the  defendant  for  want  of  an  answer  on  and'the^T'*  - 
the  4th  of  November,  1859,  the  defendant  filed  his  an-  ^i^*  having 
swer,  of  which  the  plaintiff  took  an  oflSce  copy,  Jbut  filed  copy,  filed  no 
no  exceptions,  and  the  answer  therefore  became  suflBcient.  thronswep 

Nothing  had  been  since  done,  and  the  defendant  conse-  ^^coming 

°  .  .       ,  sufficient: — 

quently  was  entitled  to  move  to  dismiss  the  bill  for  want  Held,  that  the 
of  prosecution.  Fn^us  mV 

ceptedthe  an- 
swer without 
Mr.  H.  Stevens,  for  the  plaintiff,  submitted   that  the  insifiting  on 
1   /•      ,  IT  T       •  .1  ,       .         his  costs,  the 

defendant    could    not  move  to  dismiss   without  havin<]^  defendant 


'o 


twas 


cleared  his  contempt :    Vowles  v.  Young  {a).    The  only  act  mo^ve  to  dis- 

done  by  the  plaintiff  was  to  take  an  oflSce  copy  of  the  ?*^*  *^®  ^U^ 
,  ,  ^•^  for  want  of 

answer,  but  it  had  been  expressly  decided  that  the  plaintiff  prosecution, 

did  not  thereby  waive  the  contempt:  Woodward  v. 
Twinaine{b),  It  was  submitted,  therefore,  that  the  de- 
fendant was  not  entitled  to  move  to  dismiss,  and  that  the 
application  must  be  refused  with  costs. 

The  Vice-Chancellor  said,  that  until  the  plaintiff  Judgment. 
took  an  oflice  copy  of  the  answer,  he  had  no  means  of 
knowing  what  it  contained  ;  but  the  plaintiff  here  had  not 
only  taken  an  oflSce  copy,  but  had  allowed  the  answer  to 
become  sufficient  by  effluxion  of  time.  It  was  clear  by  so 
doing,  he  had  accepted  the  answer  without  insisting  on 
the  costs,  and,  if  so,  was  not  in  a  position  to  resist  this 
motion.     There  must,  therefore,  be  the  usual  order  that 

(a)  9  Ves.  173.  (b)  9  Sim.  301. 


410 


I860. 


Judgment, 


GASES  IN  CHANCERY. 

the  bill  be  dismissed  unless  the  plaintiff  within  a  week 
file  a  replication. 


Note. — In  Anonymous^  15  Vea. 
175,  Lord  Eldon  said  :  "  Having 
consulted  the  Registrar,  the  plain- 
tiff, by  accepting  the  answer,  does 
not  lose  his  costs  as  costs  in  the 


caase,  bat  only  waives  the  remedy 
by  process  of  contempt,  and  can- 
not enforce  payment  of  the  costs  by 
that  process,  which  by  taking 
that  step  he  has  given  np."* 


June  21H, 
25M,  26M; 
and  July  2nd, 
Qrd,  4th,  6th, 
6th,  Ith,  9th, 
lOthilUh. 

Claim  by  the 


flowed  from 
his  land  to  the 
defendant's 
land,  and  was 
there  collected 
in  a  reservoir, 


ENNOR  V.  BARWELL. 

.  HE  plaintiff  was  Nicholas  Ennor,  and  the  defendants 
piaintiffto  use  Edward  Barwell,  and  by  amendment  T.    H,   Wright, 
^  By  an  indenture  of  lease  dated  the  8th  of  February 

(in  pursuance  of  a  previous  agreement),  the  Eccle- 
siastical Commissioners  granted  to  the  plaintiff  the 
exclusive  right  to  work  for  ten.  years  the  mines  and 
flowedlnto  the  Df^inerals  lying  under  certain  lands,  consisting  of  sixteen 
niaintiflfs         acres,  in  the  out-parish  of  St.  Cuthbert,  near  Wells;  and 

Claim  also  also  the  right  to  use  such  water  and  watercourses,  arising 
by  the  plaintiff  .         ,    .  ,    ,        .  i«  i    j      •       ^i        'j 

to  the  over-      or  runmng,  being  or  belonging,  or  which  during  the  said 

landofa^pond  ^^^  should  arise  or  run,  or  be  or  belong,  in,  through, 
which  flowed  upon.  Or  into,  the  said  close  of  land,  subject  to  the  estate 

through  the  t-w      •  -rT 

defendant's  and  interest  of  one  Henry  Davis.  By  an  agreement 
ofthepMntiff!  <lated  the  11th  of  August,  1857,  the  said  Henry  Davis 
The  claims       aorreed  to  grant  a  lease  of  the  surface  for  the  same  terms,  to- 

heing  misup-  ,  . 

ported  by         gether  with  all  rights  of  way  and  water  of  the  said  Dam 

evidence  of 

twenty  years»  Under  these  agreements,  the  plaintiff  was  in  possession 
tifeyToSdIlot  ^^  *he  surface  and  of  the  mines.     It  was  said  that  the 

be  maintained. 

But,  Held,  that  tlie  plaintiff  was  entitled  to  water  flowing  from  surface  springs  in  tJie 
defendant's  lands,  and  which  naturally  flowed,  but  not  tlirough  perfectly  defined  cbanoels, 
into  the  plaintifi^s  land;  and  was  entitled  to  an  injunction  to  restrain  the  defendant  from 
diverting  it. 
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minerals  were  the  debris  of  mines,  which  had  been  worked 
by  the  Bomans  imperfectly,  and  which  contained  a  large 
proportion  of  ore. 

The  bill  alleged  that  the  defendant  was  in  the  posses- 
sion of  certain  land  lying  on  the  north-east  of  the  plain- 
tiffs close,  and  from  which  land  several  springs  or  streams 
of  water  had  from  time  immemorial  flowed  in  certain 
defined  natural  channels  or  courses  into  and  across  the 
plaintiff's  dose.  The  plaintiff  had  conunenced  working 
the  ores  and  minerals  upon  the  said  close,  and  had  from 
time  to  time  used  and  applied  the  water  of  the  said 
springs  or  streams,  which  then  flowed  in  its  natural 
channels,  into  the  plaintiff's  close,  as  the  plaintiff  alleged, 
and  would  still  continue  so  to  flow,  if  the  water  thereof 
were  not  diverted  and  carried  away  out  of  such  natural 
channels  or  courses,  by  the  wrongful  acts  of  the  defendant 
and  his  agents  or  workmen. 

That  since  the  plaintiff  had  been  in  possession  of  the 
said  close,  he  had  commenced  working  the  ores  and 
minerals  in  and  upon  the  same,  and  had  from  time  to 
time  used  and  applied  the  water  of  the  said  springs  or 
streams,  which  then  flowed  in  its  natural  channels  into 
the  plaintiff's  close  or  some  part  thereof,  for  dressing  and 
working  the  said  ores  or  minerals,  as  he  was  of  right 
entitled  to  do,  and  had  erected  works  for  that  purpose. 

The  defendant  had  on  several  occasions  since  the 
plaintiff  commenced  operations,  caused  dams  to  be  erected 
and  trenches  to  be  cut  outside  the  water  of  the  plaintiff^s 
works,  for  the  purpose  of  obstructing  and  diverting  the 
water  of  the  said  springs  or  streams,  which  ought  to  flow 
from  the  land  in  the  possession  of  the  defendant  to  the 
close  of  the  land  in  the  possession  of  the  plaintiff,  and 
the  plaintiff  had  from  time  to  time  caused  such  obstruc- 
tions to  be  removed,  and  so  long  ago  as  the  26th  of 
March,  1858,  caused  the  following  letter  to  be  written  by 
his  solicitor  to  the  defendant,  E.  H.  Barwell : — 


I860. 
Ennor 

V. 

Barwbli.. 
StateimnU 
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*^  Sir, — I  am  instructed  by  Mr.  Nicholas  Ennor, 
to  inform  you  that  the  steps  which  have  been  taken 
in  obstructing  and  diverting  the  streams  of  water  trom 
their  proper  channels,  into  and  through  the  lands  which 
he  has  recently  become  the  lessee  of  in  the  parish  of 
Priddy  for  mining  purposes,  are  altogether  illegal,  and 
render  you  liable  to  an  action-at-law,  as  well  as  to  an 
indictment  for  the  trespass  committed ;  and  I  hereby  pvc 
you  notice,  that  unless  the  obstructions  be  forthwith  re- 
moved, and  the  water  again  allowed  to  return  to  its 
natural  channel,  and  where  for  more  than  sixty-six  yeaw 
last  past,  it  has  been  accustomed  to  take  its  natural 
course,  legal  proceedings  willy  without  fiirther  notice,  be 
commenced  against  you. 

"  I  am,  Sir,  your  obedient  servant, 

^'  Wm.  Bubbedge." 


The  plaintiff  received  the  following  reply : — • 

*'  Sir, — The  Waldegrave  Mining  Company  have  no 
intention  or  desire  to  do  any  illegal  act,  and  I  am  not 
aware  of  any  trespass  having  been  committed,  except  by 
Mr.  Ennor's  men,  who,  as  I  am  informed,  by  his  direc- 
tions entered  upon  the  Countess  Waldegrave's  lands, 
and  cut  an  opening  in  the  ground  for  some  distance  from 
the  wall  on  her  ladyship's  property  ;  neither  am  I  aware 
of  there  being  any  stream  of  water  to  obstruct  or  divert 
passing  from  Lady  Waldegrave's  ground  to  that  in  Mr. 
Ennor's  occupation ;  and  the  only  act  of  the  Waldegrave 
Company  has  been  to  preserve  the  wat^r  which  is  col- 
lected on  the  Countess  Waldegrave's  lands,  and  which  is 
required  for  working  and  washing  the  deposit  at  our  own 
works,  and  we  are  advised  for  these  purposes  we  are  folly 
justified  in  what  we  have  done.  I  understand  Mr.  Ennor 
was  in  this  neighbourhood  last  week,  and  if  he  has  any 
complaint  to  make,  it  is  strange  he  did  not  call  upon  me, 
for  I  happened  to  be  at  home  from  Monday  to  Friday,   I 
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am  really  sorry  there  should  be  these  differences  with  Mr,         i860. 
Ennor,  and  you  are  at  liberty  to  tell  him  so. 

"  I  am.  Sir,  your  obedient  servant, 

"  E.  H.  Barwell." 


statement. 


The  plaintiff  claimed  a  right  to  the  flow  of  the  said 
springs  in  their  natural  course  into  his  said  close,  and  to 
the  use  of  the  water  thereof,  and  alleged  that  defendant 
had  lately  sunk  a  deep  shaft  or  pit  upon  the  land  in  his 
possession,  and  had  erected  dams  and  cut  trenches  or 
gutters  along  the  surface  of  such  land,  by  means  whereof 
he  carried  the  water  of  the  springs,  except  one,  from  their 
natural  channels  or  courses  thereof,  into  and  collected  the 
same  within  a  shaft  or  pit,  or  by  means  of  a  pump  standing 
in  the  said  shaft  or  pit,  and  of  a  steam-engine  on  the  land 
connected  with  a  pump,  whereby  he  raised  the  water 
fifteen  feet  above  its  natural  basin,  so  as  to  flow  into  the 
reservoir,  and  the  other  of  the  said  springs  which  flowed 
on  the  eastern  side  of  the  reservoir,  the  defendant  car* 
ried  away  the  water  therefrom  into  the  reservoir  by  means 
of  a  trench  cut  along  the  surface  of  the  land,  conununi- 
eating  directly  from  the  natural  course  thereof  to  the 
reservoir,  and  by  these  means  diverted  the  whole  water 
of  such  springs  from  the  accustomed  channel,  and  carried 
the  same  away,  and  never  returned  the  said  water  into 
its  natural  channel,  so  that  no  part  flowed  into  the  plain- 
tiff's close,  and  he  was  deprived  of  the  use  thereof 

There  was  also  a  spring  which  lately  flowed  from  land 
on  the  western  side  of  the  reservoir,  not  in  the  defendant's 
possession,  but  belonging  to  the  Ecclesiastical  Commis- 
sioners, into  the  plaintiffs  close,  to  the  use  of  which  the 
plaintiff  was  entitled,  by  occupation  of  the  close,  under 
the  lease.  The  defendants  also  carried  away  the  water 
into  the  reservoir  by  a  trench,  which  they  cut  in  the  land 
of  the  Conunissioners,  and  through  a  hole  in  the  wall, 
and  along  the  surface  of  his  own  land,  communicating 
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IMO.  directly  from  the  natural  channel  thereof  to  the  said  rcser- 
voir,  and  never  returned  the  water  to  the  natural  channel, 
but  entirely  diverted  the  same,  and  deprived  the  plaintiff  of 
Statement.  ^^®  ^®®  thereof,  and  carried  the  same  away,  and  collected 
it  in  the  said  shaft  or  pit,  from  whence  it  was  afterwards 
pumped  into  a  reservoir.  The  water  was  never  returned 
into  its  natural  courses  or  channels,  but  was  sent  away  in 
an  opposite  direction. 

The  plaintiff's  close  was  part  of  an  open  tract  of  com- 
mon land  in  the  out-parish  of  St.  Cuthbert's,  which  was 
allotted  and  inclosed  about  sixty  years  ago.     The  said 
close,  on  the  north-east  side  thereof,  lay  partly  within 
and  partly  without  a  wall  which  was  built  there  upon  the 
said  close,  and  which  ought  properly  to  have  been  carried 
from  one  end  to  the  other  of  the  close  in  a  perfectly 
straight  line,   according  to  the    boundary  marked  out 
when  the  common  was  inclosed.     Owing  to  the  swampy 
nature  of  the  ground,  however,  it  was  found  impossible  to 
build  the  wall  in  a  straight  line ;  consequently,  it  was 
carried  in  part  to  the  northward  of  the'proper  boundary, 
so  as  to  leave  a  portion  of  the  plaintiff^s  close  lying  out- 
side the  wall,  between  it  and  the  land  in  the  possession  of 
the  defendant.     The  proper  boundary  was,  nevertheless, 
clearly  defined.    Upon  that  portion  of  the  plaintiff*'8  close 
which  lay  outside  the  wall,  there  was  a  pond  or  pool  of 
water  belonging  to  the  plaintiff,  or  to  the  use  of  which  he 
was  entitled.  On  the  14th  of  June,  1859,  the  defendant  sent 
a  gang  of  workmen  and  caused  a  deep  trench  to  be  cut 
from  the  said  pond  or  pool,  whereby  the  whole  of  the 
water  was  carried  away  therefrom  to  his  shaft  or  pit,  and 
was  afterwards  pumped  into  the  reservoir  and  never  re- 
turned to  its  natural  channel. 

The  above-mentioned  reservoir  on  the  defendant's  land 
was  of  several  acres  in  extent.  The  plaintiff's  prede- 
cessors, occupiers  of  the  close,  had,  as  it  was  all^ed^ 
during  forty  years  enjoyed,  as  of  right,  the  use  of  th« 
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water  of  the  reservoir  for  their  mining  operations,  by  con- 
ducting the  same  through  a  deep  trench  leading  direct 
from  the  reservoir  through  the  land  in  the  defendant's 
possession,  into  and  through  the  plaintiff's  close.  The 
late  Dr.  Somers,  the  plaintiff's  predecessor  in  title, 
worked  two  large  water-wheels  on  the  said  close  for  the 
purpose  of  his  mining  operations,  and  continued  to  do  so 
down  to  the  time  when  he  ceased  to  work  the  mines, 
about  fourteen  years  before.  The  defendant  had  lately 
raised  the  original  pond-head  or  embankment  of  the  said 
reservoir  on  that  side  which  was  next  the  plaintiff's  close, 
to  a  height  of  between  two  and  three  feet  above  its  former 
level,  and  thereby  raised  the  level  of  the  water  within  to 
a  corresponding  height,  so  that  the  water,  instead  of 
flowing  out  in  the  direction  of  the  plaintiff's  close,  as 
it  formerly  used  to  do,  now  flowed  in  an  opposite  direc* 
lion,  into  a  pond  belonging  to  the  defendant,  and  was 
thence  carried  away  into  a  natural  opening  in  the  earth 
called  a  "  swallett,"  and  entirely  lost. 

The  plaintiff  alleged  that,  by  these  means,  the  plaintiff 
was  entirely  deprived  of  the  use  of  the  said  springs  or 
streams  and  pond  respectively,  as  well  as  of  the  water 
contained  in  the  reservoir,  and  prayed  that  the  defendant 
might  be  restrained  from  interrupting  or  disturbing  him 
in  the  free  use  and  enjoyment  of  the  said  springs,  &c., 
and  from  continuing  to  divert  and  carry  away  the  same, 
and  from  otherwise  damaging  or  injuring  the  plaintiff  in 
the  rightful  enjoyment  of  the  flow  and  use  of  the  water 
of  the  said  springs  or  streams,  pond  and  reservoir  respec- 
tively. 

The  defendant  Barwell  filed  his  answer,  in  which  he 
alleged,  among  other  things,  that,  in  March,  1858,  the 
phdntiff,  on  two  occasions,  proceeded  to  cut  trenches 
leading  into  the  Priddy  minery  from  ponds  and  holes 
in  the  Chewton  minery,  through  and  under  the  boundary 
wall^  which  trenches  were  afterwards  stopped  by  the  de- 
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fendant's  workmen.    The  defendant  said  that  the  pluntiff, 
being  a  practical  miner,  must  liave  known  that  it  would  be 
necessary  for  the  defendant  to  drain  the  Chewton  minery 
before  the  slags  and  slimes  under  the  surface  could  be  raised 
and  worked;  that  the  course  adopted  by  him,  the  defendant, 
was  the  proper  and  ordinary  mode  adopted  in  mining  opera- 
tions ;  and  that  the  ancient  miners  of  Mendip,  centuries 
ago,  discontinued   the  large  lead  works   there,  in  con- 
sequence of  their  not  possessing  the  knowledge  or  applica- 
tion necessary  to  enable  them  to  remove  the  water  which 
accumulated  in  the  pits  from  which  they  extracted  die 
lead  ore.     The  defendant  alleged  he  had  been  informed 
and  believed,  that,  many  years  since.  Dr.  Somers,  since  de- 
ceased, worked  the  Priddy  minery,  and  that  he  caused  a 
trench  to  be  cut  from  the  ancient  bank  at  the  south-west  end 
of  the  reservoir,  and  continued  the  same  through  the  wall 
of  the  Priddy  minery ;  but  defendant  was  informed  and  be- 
lieved, that,  about  twenty-two  years  since,  the  trench  was 
stopped.    He  further  said,  that  there  were  no  springs  upon 
the  Priddy  minery,  except  what  was  called  the  Pot-water 
stream,  and  none  whatever  on  the  Chewton  minery ;  and 
that  the  only  water  which  had  ever  been  used  by  him, 
the  defendant,  in  his   said  works   at  Chewton  minery 
aforesaid,  had  been  rain  or  surface  Water,  or  water  i)er- 
colating  through  the  soil  from  the  neighbouring  hills,  and 
accumulated  or  collected  by  the  defendant  in  manner 
therein  stated. 

The  defendant,  by  his  answer,  having  objected  that 
Thomas  Hunt  Wright  and  himself  constituted  the  Wal- 
dcgrave  Mining  Company,  the  bill  was  amended  by 
making  Wright  a  defendant. 

There  being  a  dispute,  whether  the  natural  flow  of  the 
water  from  north  to  south,  or  from  south  to  north,  his 
Honour  made  an  order,  giving  the  plaintiff  liberty  to  inspect 
and  cut  trenches  into  the  defendant's  mine  to  ascertain  the 
geological  structure  of  the  soil,  but  this  part  of  the  order 
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was  discharged  by  the  Lords  Justices.  On  the  hearing  of 
the  case  being  resumed,  his  Honour  thought  the  freeholders 
ought  to  be  made  parties,  but  the  Lords  Justices  were  of 
opinion  that  the  Court  might  take  care  that  the  rights  of 
the  freeholders  should  not  be  prejudiced,  and  the  hearing 
might  be  proceeded  with  on  the  merits,  leaving  it  to  be 
seen  whether,  ultimately,  it  might  not  be  defective  for 
want  of  parties. 

There  was  a  mass  of  evidence,  in  some  respects  con- 
flicting. It  was  alleged,  on  behalf  of  the  defendant, 
that  the  defendant  had  employed  the  plaintiff  in  1854,  in 
certain  lead  mines  in  Chewton  Mendip,  and  pointed  out 
to  him  certain  works  then  being  mined  at  the  north- 
east end  of  Chewton  minery,  and  informed  him  of  the 
rich  deposits  which  had  been  left  after  the  certain  old 
minery  works  at  the  south-west,  and  told  him  he  was 
in  negotiation  with  the  Bishop  of  Bath  and  Wells  for  a 
lease.  The  defendant  further  alleged,  that  the  plaintiff, 
without  previous  communication  with  him,  obtained  an 
agreement.  In  1854,  the  defendant  began  to  work  the 
Chewton  minery,  and  in  1856  requiring  more  water,  with 
consent  of  the  landowners  cut  a  surface  drain  to  collect 
the  water  from  the  hills.  He  also  obtained  permission 
from  a  Mr.  Pearse  to  make  a  drain  from  a  pond  in  his 
ground,  made  about  twenty-five  years  before,  to  his 
minery,  and  also  from  another  person  to  make  surface 
drains  from  small  holes  or  ponds  on  his  land  which  had 
been  previously  made  on  Stock's  Hill,  by  one  William 
Thatcher  for  supplying  his  cattle  with  water. 

The  plaintiff's  evidence  alleged  that  the  defendant  had 
raised  the  height  of  the  embankment  and  of  the  water, 
but  this  the  defendant  positively  denied,  alleging  that  it 
was  an  ancient  embankment,  on  the  top  of  which  there  was 
a  footpath  which  had  worn  down.  The  defendant  alleged 
he  had  simply  repaired  the  bank  to  the  height  of  one  foot 
ten  inches. 

VOL.   II-  G  G 
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En  NOR 


Barwell. 


Argument* 


Mr.   MalinSy  Mr.    Wickemy  and  Mr.  Hanson  for  the 

plaintiff. 

The  evidence  showed  that  the  plidntiff,  as  lessee  of  the 
Priddy  minery,  was  entitled  by  prescription  to  the  use 
of  the  water  from  the  reservoir  and  from  the  adjacent 
land. 

Every  proprietor  of  the  land  on  the  bank  of  a  stream 
was  entitled  as  of  right  to  the  use  of  water  flowing 
from  a  higher  level,  and  the  owner  of  the  land  through 
which  the  stream  passed  was  not  at  liberty  to  injure  the 
quality  or  diminish  the  quantity  of  the  water :  Wright  v. 
Howard{a\  Mason  v.  Hill{b),  Wood  v.  Waud(c). 

In  this  case  it  was  proved  that  the  rain  water  whidi 
fell  on  Stock's  Hill  and  in  Pearce's  Pond,  would  flow 
through  a  defined  natural  channel  into  the  Priddy  minerj, 
and  that,  but  for  the  obstruction  caused  by  the  defendants, 
the  water  in  the  reservoir,  when  it  rose  beyond  the  uraal 
level,  would  run  down  by  a  natural  channel  into  the  plain- 
tiff's land.  In  fact,  a  considerable  part  of  the  water 
which  the  defendant  collected  really  rose  from  springs 
which  lay  in  the  plaintiff's  lands.  It  was  well  settled 
that  a  mere  possessory  title  entitled  a  person  to  maintain 
an  action  for  diversion  of  water,  and  consequently  to 
obtain  an  injunction. 

It  was  submitted  that  the  plaintiff  was  entitled  to  a 
perpetual  injunction  and  the  costs  of  the  suit. 


Mr.  Bacon  and  Mr.  Francis  Webb,  for  the  defendants, 
contended  that  the  plaintiffs,  in  order  to  make  out  the 
case,  were  bound  to  show  an  uninterrupted  use  of  the 
water  for  twenty  years,  and  this  they  had  wholly  fiiled 
to  do. 


(tt)  1  S.  &  St.  190. 


(»)3B.&Ad.304;oB.&Ad.l. 
(c)  3  Ex.  748. 
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All  that  the  defendants  had  done  was  to  make  use  of 
the  pond  which  they  found  there  when  they  took  the 
Chewton  minery,  and  with  the  consent  of  the  adjacent 
landowners^  and  at  great  expense  to  themselves,  had  cut 
trenches  to  conduct  the  water  from  such  lands  into  their 
mine.  It  was  necessary  to  remove  the  water,  both  to 
make  the  slime  and  slags  available  as  well  as  to  fill  the 
reservoir. 

It  was  submitted,  that  the  plaintiff  was  entitled  to 
collect  the  water  in  the  way  he  had  done,  and  in  any  way 
without  the  consent  of  the  defendant :  Broadbent  v.  Rams^ 
botham{a)y  Chasemore  v.  Richards {b). 

On  the  whole  case,  it  was  submitted,  that  the  bill  must 
be  dismissed  with  costs. 
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Argument, 


Mr.  E.  Foakes  held  a  watching  brief  for  the  lessors. 


Thk  Vice-Chancellob  : — 

This  case  is  one  of  great  diflSculty — difficulty  not 
diminished  by  the  mass  of  evidence  that  has  been  gone 
into  on  both  sides.  The  bill  is  filed  for  an  injunction  in 
support  of  a  legal  right.  In  order  to  succeed,  the  plaintiff 
must  establish  a  right  to  certain  streams  of  water  which, 
he  alleges,  have  flowed  uninterruptedly  from  the  Chewton 
minery  and  lands  into  the  Priddy  minery  for  so  long  a 
time  as  to  give  him  a  right  to  the  protection  of  this  Court 
by  its  injunction. 

The  first  and  most  important  point  is  as  to  the  right 
to  the  water  collected  in  the  reservoir,  which  is  situated 
not  far  from  the  boundary  wall  between  the  Chewton 
minery  and  the  plaintiff's  land.  The  evidence  clearly 
shows  that  there  is  an  ancient  embankment  at  the 
south   end   of   that   reservoir,   the    purpose    of   which 
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Barwell.     1^  hsLck  to  form  that  reservoir,  the  right  to  the  water  of 

Judgment      ^^^^^  ^^  ^^  dispute.      It  is  clearly  shown  in  evidence 

that  the  embankment  is  an  old  one,  so  old  as  to  give  the 

owner  of  the  land  upon  which  the  embankment  is  made 

the  right  to  pen  and  throw  back  the  water ;    and  the 

plaintiff,  in  order  to  show  that  he  has  a  right  to  any  part 

of  that  water,  must  show  the  uninterrupted  enjoyment 

for  a  period  of  more  than  twenty  years  of  the  water  of 

that  reservoir  by  some  outlet,  which  has  permitted  it  to 

flow  into  the  Priddy  minery. 

There  is  evidence  on  the  part  of  the  plaintiff  to  show 
that  there  was  a  hatch  in  that  embankment  which  is  said 
to  have  been  situated  about  the  middle  of  the  embank- 
ment ;  and  there  is  evidence  to  show  on  the  part  of  the 
plaintiff  that  that  hatch  was  removed  from  the  middle  of 
the  embankment  to  the  w^cst  end.  The  plaintiff  has 
also  shown  that  Dr.  Somers  was  the  tenant  of  the 
Priddy  minery,  and  he  seems — although  there  is  a 
conflict  of  evidence  ujwn  it — to  have  also  had  a  right  to 
the  Chewton  minery.  There  is  evidence  to  show  that 
Dr.  Somers,  tlirough  that  hatch,  had  and  enjoyed  a  right 
to  the  water  in  the  reservoir,  conducted  into  the  Priddy 
minery,  along  a  trench  dug  by  him. 

Upon  the  fullest  consideration,  and  on  the  most 
attentive  view  that  I  can  take  of  all  the  conflicting 
evidence  upon  the  subject,  I  can  find  no  sufficient 
evidence  that  the  water  from  that  reservoir  ever  flowed 
into  the  land  of  the  Priddy  minery  through  any 
defined  or  natural  channel,  within  the  time  of  legal 
prescription,  other  than  through  the  channel  cut  by  Dr. 
Somers.  There  is  a  conflict  of  evidence  as  to  the  time 
when  that  channel  ceased  to  be  used,  but  it  is  perfectly 
certain  that  it  was  not  used  within  one  year  before  the 
time  when  the  plaintiff  filed  his  bill.     The  statute  of 
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2  &  3  Wm.  4,  c.  71, has  settled  the  law  upon  this  subject; 
and  the  plaintiff,  in  order  to  show  his  right  to  a  flow  of 
water  through  that  embankment,  to  which  the  owner  of 
Chewton  has  a  prescriptive  right,  must  show  an  uninter- 
rupted enjoyment  for  the  term  of  twenty  years,  and  must 
show  moreover,  under  the  4th  section  of  that  statute,  that 
there  was  not  an  interruption  for  one  year  before  the 
time  of  filing  the  bill. 

I,  therefore,  come  to  the  conclusion  that,  upon  the 
evidence  and  upon  the  law  as  settled  by  the  decision  in 
Wriglit  V.  Howard  and  in  other  cases,  the  plaintiff  has 
failed  to  show  a  right  to  an  opening  in  that  ancient 
embankment  to  conduct  any  stream  of  water  into  the 
Priddy  minery.  As  to  the  reservoir,  therefore,  my 
opinion  is,  that  the  plaintiff^s  case  has  failed. 

If  I  am  correct  in  this  view,  it  is  unnecessary  to  go 
into  the  question  about  the  deep  drain  in  the  reservoir* 
and  it  is  unnecessary  also  to  go  further  than  I  have  already 
mentioned  into  the  question  of  tlie  natural  flow  of  the 
water.  I  consider  it  established  that,  but  for  that  ancient 
embankment,  the  water,  from  the  natural  inclination  of 
the  country,  would  flow  down  from  the  Chewton  minery 
into  the  Priddy  minery.  But  inasmuch  as  that  natural 
flow  of  the  water  has  been  interrupted  by  the  right  to  that 
embankment,  which  is  an  ancient  embankment,  the  plain- 
tiff having,  in  my  opinion,  failed  to  show  any  legal  right 
to  a  channel  through,  or  opening  in  that  embankment, 
within  a  reasonable  time,  has  failed  in  that  part  of  the 
case. 

The  next  part  of  the  case  is  as  to  Pearcc's  pond. 
According  to  the  defendant,  that  pond  is  not  supplied 
by  any  spring;  but,  according  to  the  evidence  of  the 
plaintiff — which  is  what  I  consider  to  be  the  truth  of 
the  case,  from  the  balance  of  the  weight  of  the  evidence 
on  both  sides — Peai'ce's  i)ond  has  a  perennial  supply  of 
water,  which  rises  from  the  ground,  although  it  may  not 
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gush  forth  like  a  spring,  in  the  ordinary  sense  of  the 
word.  It  is  an  excavation  constantly  filled  by  water 
to  the  depth  of  two  feet,  and  is  considerable  in  ex- 
tent But  It  was  made  twenty-six  years  ago,  and  made 
upon  land  which  was  not  included  in  the  demise  to  the 
present  plaintiff.  It  was  made  by  a  person  of  the  name 
of  Pearce  in  his  own  field,  he  being  the  tenant  of  the 
Ecclesiastical  Commissioners,  who  are  the  landlords  of  the 
soil.  Two  or  three  years  before  the  present  bill  was 
filed,  in  1856,  Pearce  allowed  the  water  of  this  pond  to 
be  diverted  by  a  drain  cut  and  leading  towards  the  reser- 
voir. There  is  no  evidence  of  any  certain  or  defined 
channel  ever  having  been  made,  or  existing,  to  conduct 
the  water  from  this  pond  down  into  Priddy  mineiy* 
This,  I  say,  on  the  baJancfi'  of  the  whole  of  the  evidence 
Giving  due  weight  to  the  evidence  on  both  sides,  I  cannot 
come  to  the  conclusion  that  during  the  twenty-six  years 
from  the  formation  of  Pearce's  pond  there  was  any  defined 
or  certain  channel  for  the  water  from  it,  till  that  channel 
was  cut  by  the  present  defendant,  under  a  licence  firom 
Pearce  himself.  If  there  has  been  a  channel  through  the 
wall,  as  the  plalntifi^s  witnesses  state — and  that  was  only 
a  casual  and  precarious  supply — it  has  been  interrupted 
for  more  than  a  year  before  the  bill  was  filed ;  and,  there- 
fore, if  the  plaintiff  had  ever  any  right  it  was  lost ;  but, 
in  my  opinion,  the  plaintiff  never  had  any  right  to  it 

There  remain,  however,  two  other  parts  of  the  case, 
which,  upon  the  conflicting  evidence,  and  from  the  state 
of  the  law  as  stated  in  some  cases,  have  created  the 
greatest  difficulty  in  my  mind.  The  plaintiff  claims 
to  be  entitled  to  have  the  water  flowing  from  certain 
openings,  which  he  calls  springs,  upon  Stock's  Hill, 
and  claims  that  It  shall  be  allowed  to  continue  to 
flow,  as  his  evidence  shows  it  has  flowed,  towards 
and  into  Priddy  minery.  The  defendant  endeavours 
to  support  his  case  by  stating  that  these  openings  upon 
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Stock's  Hill  are  not  springs — that  the  water  is  merely 
rain  water,  and  that  when  it  accumulates  from  heavy  falls 
of  rain  in  such  quantities  as  to  overflow  these  openings, 
it  does  not  flow  in  any  defined  or  certain  channel  down 
iJie  hill  or  towards  the  Priddy  minery.  Upon  the  weight 
of  the  evidence  I  have  come,  though  with  some  hesitation* 
to  the  conclusion  that  there  is  a  sufficiently  defined  channel 
for  that  water  to  be  within  the  protection  of  the  Court. 
I  am  of  opinion  that  the  defendant's  case  as  to  the  water 
in  these  openings  being  merely  stagnant  water,  and  a 
collection  of  stagnant  rain-water,  has  entirely  failed.  The 
truth  of  the  case  as  to  these  openings  is,  I  think,  stated 
in  a  way  which  reconciles  the  whole  of  the  evidence  by 
the  testimony  of  Professor  Ansted.  These  openings  are 
what  may  be  called  surface  springs,  and  they  are  always 
filled  with  water — ^water  which  percolates  through  the  soil, 
probably  (as  in  the  case  of  other  springs)  rain  water. 
They  occur  generally  near  the  higher  parts  of  the  land, 
and  do  not  generally  obtain  their  supply  fi:om  water 
lodged  at  any  considerable  depth.  I  think  it  proved 
that  there  is  a  perennial  supply  of  water  arising  from 
these  springs  upon  Stock's  Hill,  and  I  think  it  is  suffi- 
ciently established  that  the  water  from  these  surface-springs 
would,  but  for  the  interruption  occasioned  by  the  defen- 
dant, be  flowing  now ;  and  from  the  inclination  of  the 
ground  must  flow  into  the  Priddy  minery.  The  difficulty 
that  I  have  felt  upon  the  law  in  this  part  of  the  case  is 
from  the  expressions  attributed  to  some  of  the  judges  in 
the  cases  oi  Broadbent  v.  Bamsbotham{a),  and  Chasemore 
V.  Richards.  The  doubts  expressed  by  Mr.  Justice  Cole- 
ridge, upon  grounds  which  he  has  very  clearly  expressed, 
and  also  the  doubts  entered  upon,  but  not  entirely  dis- 
cussed by  Lord  Wensleydale,  in  his  judgment  in  Chase- 
Richards  {b),  will  probably  find  a  place  in  the 
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mind  of  every  man  who  deeply  considers  the  question- 
Baron  Alderson,  however,  in  the  case   of  Broadberd  v. 
Ramsbotham^   says,    that   ^^  All    the  water   falling  firom 
heaven,  and  shed  upon  the  surface  of  a  hill,  at  the  foot  of 
which  a  brook  runs,  must  by  the  natural  force  of  gravity 
find  its  way  to  the  bottom,  and  so  into  the  brook,  but  this 
does  not  prevent  the  owner  of  the  land  upon  which  it  Ms 
from  dealing  with  it  as  he  pleases,  and  appropriating  it 
He  cannot,  it  is  true,  do  so  if  the  water  has  arrived  at, 
and  is  flowing  in,  some  natural  channel  already  formed. 
But  he  has  a  perfect  right  to  appropriate  it  before  it 
arrives  at  such  a  channel.     There  is  here  no  watercourse 
at  all."     In  a  case  of  Rawstron  v.  Taylor  (a),  before  Lord 
Wensleydale  (then  Baron  Parke),  he  said :    "  This  is  a 
case   of  common    surface-water,   rising   out-  of   springs 
or  boggy  ground,  and  flowing  in  no  definite  channel,  al- 
though contributing  to  the  supply  of  the  plaintiffs.     The 
mill-water  having  no  defined  course,  and  its  supply  being 
merely  casual,  the  defendant  is  entitled  to  get  rid  of  it 
in  any  way  he  pleases."    The  language  in  these  cases  ap- 
plies to  every  supply  of  water  which  is  casual  and  occa- 
sional.     Springs   and   boggy   ground  are   the   ordinary 
sources  of  all   streams   entitled  to   protection.      If  the 
water  from  Stock's  Hill  had  been  common  surface-water, 
and  without  any  constant  supply,  or  defined  course,  of 
any  kind,  I  should  have  been  bound  to  hold  that  the 
case  of  the  plaintiff  as  to  the  water  from  Stock's  Hill 
had  failed.      But,  in  my  opinion,  from  the  evidence  it 
is  clear  that  the  water  at  Stock's  Hill  is  not  common  sur- 
face-water.    I  think  it  is  established  that  it  is  not  an  in- 
constant supply  of  water,  but,  more  or  less,  there  is  always 
water  there.    1  think  also,  that,  although  from  the  nature 
and  situation  of  those  surface-sjirings,  the  channels  cannot 
be  expected  to  be  very  deeply  furrowed  or  accurately  de- 
fined, yet  I  am  clearly  of  opinion  this  cannot  be  considered 
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as  water  casually  falling  and  occasionally  difinsed  along 
the  surface  of  the  ground.  Therefore  I  have  come  to  the 
conclusion^  that  the  water  being  supplied  by  accumula- 
tion and  percolation,  affording  a  continuous  supply  to 
these  surface-springs  and  from  them,  sometimes  in  abun- 
dance, at  other  times  in  a  scanty  degree,  flowing  naturally 
into  the  Priddy  minery,  the  defendant,  by  digging  a  trench 
which  intercepts  the  flow  of  that  water  from  these  springs, 
has  intercepted  the  legal  right  of  the  plaintiff",  Mr.  Ennor; 
and  that  Mr.  Ennor  has  established  a  sufficient  primd  facie 
case  of  an  interruption  of  that  water  which,  but  for  the 
interruption,  would  flow  down  to  his  land,  and  that  he  is, 
therefore,  entitled  to  the  protection  of  this  Court. 

The  only  remaining  part  of  the  case  is,  as  to  the  water 
which  rises  between  the  south  bank  of  the  reservoir  and 
the  boundary  wall  between  the  two  mineries.    The  water 
which  rises  there  flows  into  three  ponds.     The  defendant 
Barwell  has  endeavoured  to  show  that  these  ponds  are  also 
mere  collections  of  rain-water,  that  they  are  not  springs, 
that  the  water  collected  there  never  flows  into  the  Priddy 
minery  at  all  in  any  certain  or  defined  channel,  and  that 
it  only  flows  now  into  the  Priddy  minery  by  reason  of 
certmn  openings  made  by  the  plaintiff*  pending  this  dis- 
pute, by  trenches  cut  by  the  plaintiff*  across  the  boundary 
wall  into  the  ground  of  Chewton.     I  am  of  opinion,  upon 
the  evidence,  that  the  water  in  these  ponds  is  not  mere 
rain  and  stagnant  water,  but  is  water  supplied  from  the 
neighbouring  hills,  not  merely  along  the  surface  but  by 
percolation,  into  these  ponds  by  a  supply  so  copious  as 
that  when  the  present  defendant  used  hand-pumps  (which 
he  began  to  use  some  years  before  the  institution  of  this 
suit),  the  supply  was  continuous,  and  so  great  that  these 
hand-pumps  were  not  sufficient  to  convey  all  the  water 
which  accumulated  in  these  ponds.     A  steam-engine  was 
erected  some  few  weeks  before  the  present  litigation  took 
place ;  and  it  is  perfectly  clear,  upon  the  evidence,  that 


1S60. 

Ennor 

Barwell. 

Judgment, 


426 


CASES  IN  CHANCEBT* 


iseo. 


Judgment. 


out  of  those  three  springs  the  action  of  this  Bteam-engme 
threw  up  large  quantities  of  water^  which  were  continuoiu- 
ly  supplied  by  the  springs — or  percolation,  which  is  another 
word  for  springs — which  fill  these  ponds  now  in  dispute. 
The  natural  inclination  of  the  country  would  lead  the 
water  from  these  ponds  into  the  Priddy  minery.     The 
defendant  contends  that  there  is  not,  and  neyer  was,  any 
defined  or  certain  channel  connecting  the  supply  of  water 
in  these  ponds  with  the  Priddy  minery,  and  to  a  certain 
extent  the  defendant  is  quite  justified  in  that  contention. 
But  when  the  matter  is  accurately  looked  at,  the  water 
rising  to  the  surface  of  the  ground  in  these  ponds  being 
close  to  the  wall  of  the  Priddy  minery,  the  ground  of  the 
Priddy  minery  being  below  the  level  of  the  surfiice  of 
these  ponds,  the  very  nearness  of  these  ponds  to  the 
boundary  wall,  and  especially  in  the  case  where  many 
springs  are  collected,  does  not  admit  of  there  being  dis- 
tance sufficient  to  have  frirrowed  or  made  a  clear  and 
defined  channel,  for  the  ground  which  forms  the  circum- 
ference  of  these  ponds  or  springs  is  described  by  all  the 
witnesses  to  be  wet  and  swampy ;  and,  the  water  rising 
in  these  ponds  close  to  the  boundary  wall,  it  is  not  to 
be  expected  that  any  clear  or  defined  channel  could  be 
formed.     Every  man  who  is  familiar  with  the  sources  of 
springs  in  such  situations,  knows  how  often  there  is  no 
defined  channel  near  the  source.     But  the  law,  as  esta- 
blished by  Wright  v.  Hoioard,  is  perfectly  clear,  that  the 
owner  of  the  land  on  which  there  are  springs  of  water 
which  would   flow  to  the  lower  land  of  his  neighbour, 
unless  intercepted,  has  no  right  so  to  use  the  water  while 
on  his  land  as  to  diminish  the  quantity  or  affect  the  quality 
which  would  flow  to  his  neighbour  below.     And  I  do  not 
find  it  laid  down  in  any  case,  if  the  very  source  of  the 
water  is  so  close  to  the  boundary  of  his  neighbour's  wall 
that,  from  the  nature  of  that  source  and  at  the  very  com- 
mencement of  the  flow  of  the  water,  it  wells  through 
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without  fonning.any  regular  or  defined  channels^  that  the        igeo. 
right  of  the  proprietor  upon  whose  land  it  would  flow  but 
for  the  interruption  is  in  the  least  degree  to  be  intercepted, 
any  more  than  if  it  had  come  from  a  higher  source  and  on 
steeper  ground,  where  it  might  have  a  defined  channel       "  ^"^^  * 
even  at  the  very  source.     The  conclusion,  therefore,  to 
which  I  have  come,  and  which  is  quite  satisfactory  to  my 
own  mind,  is,  that  by  pumping  away  the  water  which 
thus  collects  in  these  ponds  by  pumps  or  steam-engines, 
the  defendant  is  so  dealing  with  the  right  of  his  neigh- 
bour to  the  water  which  would  otherwise  come  to  the 
Priddy  minery,  as  that  the  owner  of  the  Priddy  minery, 
the  pl^ntifi*,  is  entitled  to  the  protection  of  the  Court 
against  the  abstraction  of  the  water  by  any  such  system 
as  the  plaintiff  has  adopted.    The  principle,  as  established 
by  Wright  v.  Howard^  and  recognised  in  all  the  cases,  is, 
that  although  the  water  may  still  be  used  by  the  owner 
of  the  Chewton  minery,  it  must  be  so  used  as  not  to 
diminish  the  quantity  or  affect  the  quality  of  the  water 
which  would  find  its  way  into  the  Priddy  minery. 

The  questions  in  this  suit  have  been  very  long  and 
ably  argued;   but  the   assistance  of  this   Court  is   in- 
voked in  aid  of  a  legal  right,  and  if  either  party  wishes 
to  bring  an  action,  that  is  a  liberty  which  I  cannot  refuse. 
All  I  can  do  is  to  grant  an  injunction  in  the  following 
terms :  The  order  of  the  29th  of  June  must  be  discharged ; 
and  then  there  must  be  an  order  for  an  injunction  to  re- 
strain the  defendant  from  diverting  the  water  in  the 
ponds  or  springs  situated  between  the  south  wall  of  the 
reservoir  and  the  boundary  wall  in  the  pleadings  men- 
tioned, so  as  to  prevent  the  same  from  flowing  into  the 
Priddy  minery;   and  from  using  any  steam-engines  or 
hand-pumps,  and  from  any  other  manner  of  use  of  the 
water  in  the  said  ponds  or  springs,  so  as  to  diminish  the 
quantity  of  water  flowing  into  the  Priddy  minery ;  and 
also  to  restrain  the  defendant  from  diverting  the  course 
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of  the  water  which  flows  from  certain  springs  on  Stock's 
Hill,  so  as  to  prevent  the  water  flowing  in  its  natural 


Ennor 
Barwbll.     course  into  the  Priddy  minery. 


After  some  discussion  as  to  costs,  the  Vice-Chancel- 
LOR  said : — I  retain  more  strongly  the  impression  I  had 
at  first,  that,  upon  a  motion  for  decree,  there  having  heen 
partial  success  and  partial  failure  on  both  sides,  there 
ought  to  be  no  costs  at  all  on  either  side.  The  motion 
to  commit  for  contempt  must  be  dismissed  with  cosfe. 
The  motion  to  dissolve  the  injunction  went  entirely 
against  th6  defendant,  and  I  cannot  say  there  has  been 
any  partial  failure  as  to  that  motion  on  the  part  of  the 
plaintiflT.  That  motion,  therefore,  must  be  dismissed 
with  costs. 


iVw.8. 

Bill  by  an  exe- 
cutor to  re- 
cover certain 
securities 
which  the  tes- 
tator had 
handed  to  the 
defendant,  his 
reputed  wife, 
using  words  of 
gift,  though 
the  interest 
had  been  re- 
ceived by  both 
jointly  and  ap- 
plied to  house- 
hold expenses, 
and  the  testa- 
tor had  be- 
queathed to 
her  a  neai'ly 
similar  sum — 
Dismissed  with 
costs. 


Mcculloch  v.  bland. 

GtEOEGE  Mcculloch,  a  Imlf-pay  staff  surgeon  in 
the  array,  by  his  will,  dated  the  29th  of  October,  1859, 
after  the  payment  of  all  his  just  debts,  funeral  and  testa- 
mentary expenses,  bequeathed  to  Agnes  Bland,  sometimes 
called  McCulloch,  the  sum  of  3000Z.  sterling,  the  interest 
thereof  to  be  for  her  own  sole  and  separate  use  during  her 
lifetime,  and  while  she  continued  unmarried  ;  but  in  case 
she  should  marry,  the  principal  sum  with  the  accruing 
interest  should  come  to  the  hands  of  his  residuarj' 
legatee.  The  testator  gave  also  to  Jane  Elizabeth  Bland 
(otherwice  McCulloch),  daughter  of  the  above-named 
Agnes  Bland  or  McCulloch,  the  sum  of  3000Z.  sterling, 
for  her  own  sole  and  separate  use  for  ever,  the  interest 
of  the  said  capital  sum  of  3000/,  to  be  then  applied  for  her 
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msuntenance  and  education,  and  thereafter  as  she  might        vl^^2^ 
think  proper,  both  as  regarded  principal  and  interest.    McCulloch 
The  testator  thereby  appointed  his  brother,  the  plaintiff       Blamd. 
William  McCulloch,  and  Alfred  Peskett,  to  be  his  trus-     statement. 
tees  in  behalf  of  the  said  Agnes  Bland,  sometimes  called 
McCulloch,  and  of  the  said  Jane  Elizabeth  Bland,  other- 
wise  McCulloch,   daughter  of  the  said   Agnes   Bland, 
sometimes   called    McCulloch,   to   see   that  instrument, 
with  his  intention  therein  as  regarded  each  of  the  above- 
named  Agnes  Bland,  sometimes  called  McCulloch,  and 
Jane  Elizabeth  Bland,  otherwise  McCulloch,  fully  carried 
out.     The  testator  bequeathed  to  his  brother  the  plaintiff 
a  legacy  of  1000/.,  also  a  horse  and  carriage  and  certain 
pictures.     He  bequeathed  to  his  sister  a  legacy  of  500/., 
and  to  Alfred  Peskett,  Esq.,  the  sum  of  fifty  guineas. 
He   appointed    his   mother   Mrs.    Jane   McCulloch   his 
residuary  legatee,  "with  the  desire  that  his  residuary 
estate  should  be  afterwards  left  by  her  in  her  own  and 
his  name  to  charitable  purposes." 

The  testator,  who  had  a  wife  living,  in  1857  married 
the  defendant.  In  the  years  1857,  1858,  and  1859, 
he  purchased  the  following  securities,  transferrible  by 
delivery : — - 

1857.     Nov.  20     2251.  Spanish  Three  per  Cents. 


99 

99           5> 

200/.  Turkish  Stock. 

1858. 

April  7 

600/.  Ditto. 

„     30 

400/.  Ditto. 

55           55 

200/.  Nova  Scotian. 

May  29 

100/.  East  India  Eailway. 

55             55 

200/.  Brazilian. 

55             55 

100/.  Nova  Scotian. 

Aug.  30 

255/.  Spanish  Three  per  Cents. 

,5      28 

500/.  New  Indian  Loan* 

1859. 

June  15 

300/.  Turkish. 

99 

99             30 

100/.  Ditto. 

iio 
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Statement, 


1860.  The  note8>  coupons^  and  securities  had  been  placed  by 

McCuLLocH  the  testator  in  the  hands  of  his  reputed  wife,  and  were 
claimed  by  her  as  her  own.  The  bill  was  filed  by  the 
executor  and  sole  legal  personal  representative  of  the 
testator,  alleging  that  the  above  securities  formed  part 
of  the  testator's  property. 

The  bill  alleged  that,  shortly  after  the  death  of  the 
testator,  the  plaintiff  had  an  interview  with  the  defendant, 
when  she  stated  to  him  ^^  that  she  had  in  her  possession 
the  documents  and  securities  for  between  2000/.  and 
3000/. /which  the  testator  had  given  her  some  time  before, 
and  that  by  his  direction  she  had  received  the  dividends 
upon  them  and  paid  them  over  to  him,  and  she  insisted  on 
her  right  to  retain  them  for  her  own  use  and  benefit" 

That  the  testator's  estate  would  prove  insufficient  for 
the  payment  of  his  debts,  and  legacies,  and  testamentary 
expenses,  unless  the  property  before  mentioned  should  be 
determined  to  form  part  of  his  estate. 

The  bill  then  prayed  that  the  stocks  and  shares  before 
mentioned,  or,  at  all  events,  the  100/.  East  India  Bailway 
shares  and  the  500/.  New  Indian  Loan,  formed  part  of  the 
testator's  personal  estate,  and  ought  to  be  adminis- 
tered accordingly,  and  that  the  defendant  might  be 
ordered  to  deliver  up  the  same  to  the  plaintiff;  and  that 
account  might  be  taken  of  all  sums  received  by  the 
defendant  since  the  death  of  the  testator,  by  way  of 
interest,  dividends  and  income  of  the  said  particulars 
aforesaid,  and  that  the  defendant  might  be  ordered  to  pay 
to  the  plaintiff  what,  on  taking  such  account,  might  be 
found  to  have  been  received  by  her,  and  that  her  interest 
under  the  will  might  be  declared  liable  to  make  good  to  the. 
testator's  estate  what  should  be  found  due  from  her.  Tne 
bill  also  prayed  for  an  injunction  and  receiver,and  that  the 
defendant  might  be  ordered  to  pay  the  costs  of  the  suit. 

The  evidence  on  behalf  of  the  defendant  was  to  the 
effect  that  the  testator  was  in  the  habit  from  time  to  time 
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of  investing  money  in  Turkish,  Spanish,  Brazilian  and        iseo. 

Indian  stock  ;  but  she  did^not  know  of  any  other  invest-    mcCulloch 

ment  made  by  him,  except  the  Indian  Railway  shares       bland. 

mentioned  in  the  plaintiff's  bill.    These  she  did  not  know     „^  "       ^ 
'■  ,       otatetnent, 

Ae  testator  had  purchased  until  two  days  or  so  before  his 
decease,  when  he  told  her  that  they  were  in  his  pocket, 
and  said,  "  Take  care  of  them ; "  but,  as  he  did  not 
actually  say  they  were  for  her,  she  was  not  satisfied  that 
he  intended  them  as  a  gift  to  her,  and  therefore  took 
them  out  of  his  pocket  and  handed  them  to  the  plaintiff. 

She  further  alleged,  that  generally  the  testator  accom- 
panied her  into  the  city,  and  she  having  previously  cut 
off   the  coupons,   received  the    dividends  and   interest 
arising  from  or  payable  in  respect  of  the  stock  and  shares 
aforesaid  during  his  life.     That  in  April,  1859,  she  went 
alone  into  the   City   and  received  such  dividends  and 
interest.      The   said    dividends    and  interest  were   not 
received  by  her  by  the  testator's  order,  or  for  his  use, 
but  they  were  applied  in  payment  of  the  joint  expenses 
of  the  testator  and  herself.     The  defendant  said  that  the 
documents,  notes,  coupons  and   securities  had  been  de* 
posited  by  her  at  Scott's  bank,  and  she  claimed  to  retain 
and  use  the  said  stocks  and  shares  as  her  property.     She 
said  that  a  short  time  after  her  marriage  the  testator  told 
her  he  would  place  in  the   Bank  of  England  a  sum  of 
money — as  she  understood  him   4000/. — ^in  their   joint 
names,  that  they  would  both  have  to  sign  the  bank  books, 
but  the  survivor  would  have  the  whole  sum.     A  few 
days   afterwards   the    testator   said    to   her,   "He  had 
been  thinking  he  would  buy  debentures  with  the  money. 
They  paid  good  interest,  and  in  case  of  anything  happen- 
ing to  him  she  would  have  no  trouble.  He  would  watch  the 
market,  and  as  he  bought  them  he  would  give  them  to 
her,  and  she  must  keep  them  in  her  own  possession,  but 
the  interest  must  be  used  jointly,  more  especially  as  he 
had  not  had  very  much  money  in  this  country."  The  de- 
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V. 

Bland. 
Statement. 


fendant  asked  the  testator  if  the  debentures  must  not 
be  made  over  to  her.  He  replied,  "  No,  they  do  not 
require  to  be  made  over  to  you,  as  they  are  like  bank- 
notes. They  are  a  gift,  and  no  one  can  take  away  a  gift." 
Accordingly,  he  from  time  to  time  bought  various 
bonds  or  debentures  and  securities,  Turkish,  Spanish, 
Nova  Scotian,  Brazilian  and  Indian,  and  gave  them  to  her 
with  the  coupons,  also  the  receipts  for  the  purchase- 
money.  He  never  recalled  the  gift,  and  she  (the 
defendant)  had  always  retained  such  bonds  and  securities 
in  her  own  possession,  and  she  had  herself  from  time  to 
time  cut  the  coupons  off.  The  testator  took  her  to  the 
stockbroker's  to  enable  her  to  receive  the  dividends,  and 
in  April,  1859,  she  went  alone  and  drew  the  dividends. 

The  testator  always  expressed  himself  and  acted  as 
though  the  bonds  and  securities  belonged  to  her ;  she  had 
always  kept  them  in  a  bundle  tied  up  with  red  tape.  On 
one  occasion,  when  she  had  inadvertently  left  the  said 
bundle  on  the  table,  he  desired  the  servant  to  fetch  her, 
the  defendant,  and  then  said  to  her :  "  Now,  Agnes,  if 
you  won't  or  do  not  choose  to  look  after  your  own  pro- 
perty, I  will  not."  A  shoii;  time  before  his  death,  he  said 
to  her  in  the  presence  of  two  other  servants,  "  Agnes, 
the  dividends  on  your  debentures  are  due,  you  shall  go 
into  the  City  to-morrow  and  get  them."  The  defendant 
admitted  that  the  plaintiff  had  shortly  after  the  testator's 
death  had  an  interview  with  her,  and  she  stated  to  him  to 
the  effect  that  she  had  in  her  possession  securities  for 
between  2000/.  and  3000Z.,  and  she  insisted  on  her  right 
to  retain  them.  The  plaintiff  apparently  admitted  and 
assented  to  her  right  to  do  so,  for,  after  looking  them  over 
he  remarked,  "  that  they  were  as  much  hers  as  anything 
else,  he  (meaning  the  testator)  ever  gave  her,  but  that 
she  ought  not  to  kept  them  in  the  house,  but  send  them 
away  for  safety."  As  to  the  500/.  East  Indian  Loan, 
defendant  said  that  it  was  transferrible  by  delivery ;  that 
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the  testator  purchased  the  same  in  July,  1859,  and  on  his       vl232l^ 
arriving  at  home  he  gave  the  debenture  into  her  hands,    McCulloch 
saying  to  her,  "  Do  not  say  I  never  gave  you  anything."       Bland. 
The  defendant  thenceforth  retained  the  same  in  her  pos-     judgment, 
session,   and   she   submitted   that   the   legal   rights   and 
interest  in  the  said  New  Indian  Loan  were  not  vested  in 
the  plaintiff,  but  vested  in  her. 

The  defendant,  on  cross-examination,  alleged  that,  to 
the  best  of  her  belief,  she  always  went  with  the  testator  to 
receive  the  dividends  according  to  her  desire.  The  money 
was  received  by  the  testator,  and  was  applied  in  house- 
hold expenses,  and  on  two  or  three  occasions  he  gave  her 
the  residue.  It  was  sometimes  paid  into  the  Union  Bank, 
to  the  testator's  account. 

Mr.  Bacon  and  Mr.  W.  Farster  ^for  the  plaintiif,  submitted 
that  it  was  clear  that  the  testator's  intention  was,  that  the 
defendant  should  have  3000/.,  and  his  child  3000/.     The 
attempt  was,  to   set  up  a  right  to  a  large  part  of  the 
testator's   property   as   a  gift.     It  was   submitted  there 
was   no  sufficient  evidence   of  gift.      In  Farquharson  v. 
Cave{a)y  the  testator  told  witnesses  that  the  contents  of 
a  box,  in  which   were    title    deeds,  belonged  to  J.,  to 
whom  he  directed  it  to  be  delivered  as  it  was   shortly 
before  his  death.     On  the  box  being  opened,  there  were 
found  written  directions  to  the  wife  and  sisters  of  J., 
stating  that  they  were  entitled,  and  that  this  mode  had 
been  adopted  to  evade  the  legacy  duty.    But  it  was  held 
that   there   was   neither   a  gift   inter  vivos   nor   donatio 
mortis  causa. 

Mr.  Malins  and  Mr.  W.  Cooper  appeared  for  the  defen- 
dant, but  were  not  called  on. 


ia)  2  Coll.  356 ;  see  also,  Deacon  v.  ColquhouHj  2  Drew.  24  ; 
Moore  v.  Darton,  4  De  G,  &  S.  518 


VOL.  II. 


n  H 
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The  Vice  -  Chancellor  said  he  thought  there 
was  evidence  of  a  valid  gift  inter  xnvas,  and  no 
evidence  the  other  way ;  it  followed  of  course  that  the 
bill  must  be  dismissed,  but  he  did  not  think  it  was  a 
case  for  dismissing  it  with  costs.  There  would  be  no 
order  as  to  costs,  but  the  plaintiff's  costs  ought  not  to  be 
allowed  out  of  the  estate. 


Nov.  3rd. 

Where  trus- 
tees of  certain 
lands  held 
subject  to  a 
mortgage,  by 
a  deed  con- 
veyed their 
estate  therein 
to  other  per- 
sons, and  the 
mortgagee 
filed  a  bill 
against  them 
and  others 
to  foreclose, 
alleging  that 
he  was  ad- 
Tised  the  said 
deed  was  a 
breach  of  trust, 
to  which  the 
trustees  de- 
murred— the 
demurrer  was 
allowed  with 
costs. 


TRYON  V.  THE  WESTMINSTER  IMPROVE- 
MENT COMMISSIONERS. 

1  HIS  was  a  bill  to  foreclose  a  mortgage  against  two 
trustees  (among  other  persons),  who  had  conveyed  away 
the  lands  in  question.  To  this  John  Thomas  and  Lancelot 
Llewhelyn  Haslope,  the  former  trustees,  demurred. 

The  bill  alleged  the  title  of  the  defendants,  under  cer- 
tain Acts  of  Parliament.  That,  by  an  indenture,  dated  the 
2nd  of  February,  1852,  made  between  the  Westminster 
Improvement  Commissioners  of  the  one  part,and  the  plain- 
tiff of  the  other  part,  in  consideration  of  1 0,000/.  lent  by  the 
plaintiff  to  theconunissioners,all  and  singular  themessuages 
&c.,  &c.,  contained  in  a  schedule  thereto  annexed,  except 
so  much  as  formed  the  area  of  Victoria  Street,  were 
granted,  bargained,  sold,  released,  and  conveyed  unto  and 
to  the  use  of  the  plaintiff,  his  heirs  and  assigns,  subject 
to  a  mortgage  therein  mentioned. 

That,  by  an  indenture,  dated  the  26th  of  Mayj  1852, 
between  the  commissioners,  demurring  defendants  and 
numerous  other  parties,  power  was  given  to  the  com* 


statement. 
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miseioners  to  grant  lands  in  lieu  of  other  bonds  men-       vi2$2l/ 
tioned  in  the  said  deed.  Trton 

That,  by  an  indenture,  dated  the  26th  of  May,  1852,  Thb  Wbst- 
between  the  commissioners  of  the  one  part,  and  John  improve- 
Thomas  and  L.  L.  Haslope,  the  demurring  defendants,  ^iggi^owBRs. 
of  the  other  part,  it  was  witnessed  that,  for  securing 
the  performance  of  the  conditions  of  the  bonds  on  the 
indenture  of  even  date  referred  to,  the  commissioners  did 
grant  unto  the  said  Thomas  and  Haslope  and  their  heirs, 
all  the  lands  &c.,  comprised  in  the  first  schedule,  in  respect 
to  mortgages  to  which  they  were  subject  in  the  second 
schedule.  To  have  and  to  hold  the  same,  and  all  and 
singular  other  the  premises  thereby  granted  (subject 
nevertheless,  so  far  as  the  same  premises  were  thereby 
affected  to  the  several  mortgages,  or  agreements  for 
mortgages  mentioned  in  the  second  schedule,  to  the  now 
stating  indenture),  unto  the  said  John  Thomas  and 
Lancelot  Llewhelyn  Haslope,  and  their  heirs,  to  the  use 
that  it  might  be  lawful  for  the  said  conunissioners  to 
exercise  the  powers  thereinafter  given  or  reserved  to 
them ;  and  subject  thereto,  to  the  use  of  the  said  John 
Thomas,  and  Lancelot  Llewhelyn  Haslope,  their  heirs 
and  assigns,  subject  to  the  proviso  for  redemption  therein- 
after contained. 

And  by  the  same  indenture,  the  defendants,  the 
Westminster  Improvement  Commissioners,  did  thereby 
covenant  with  the  said  John  Thomas  and  Lancelot 
Llewhelyn  Haslope,  their  heirs  and  assigns,  that,  subject 
and  without  any  prejudice  to  the  right  of  them  the  said 
commissioners  to  alter,  vary,  or  rescind  all  or  any  of  the 
contracts  entered  into  by  them,  the  said  commissioners, 
for  the  purchase  or  acquisition  of  the  pieces  of  land  and 
hereditaments  mentioned  and  specified  in  the  second  part 
of  the  said  first  schedule  to  the  now  stating  indenture,  or 
any  of  them,  which  right  it  was  therein  stated  was  intended 
to  remain  exercisable^  in  as  ftill  and  absolute  manner  as 

H  h2 
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the  same  would  have  been  if  the  now  stating  indenture 
had  not  been  executed,  and  as  and  when  the  said 
premises  should,  whether  in  pursuance  of  any  existii^ 
contract  or  of  any  new  contract  which  might  be  entered 
into  by  the  said  commissioners,  be  conveyed  to,  or  acquired 
by,  and  vested  in  the  said  commissioners,  they  the  said 
commissioners  should  make  and  execute  all  such  con- 
veyances and  assurances,  and  do  all  such  acts  as  might 
be  necessary,  in  order  that  the  hereditaments  so  as  last 
aforesaid  conveyed  to,  or  acquired  by,  and  vested  in  the 
said  commissioners  might  (subject,  nevertheless,  so  fiur  as 
the  same  premises  were  thereby  affected,  to  the  mortgages 
or  agreements  for  mortgages  mentioned  in  the  said 
second  schedule  to  the  then  stating  indenture)  be  well 
vested  in  the  said  John  Thomas  and  Lancelot  Llewhelyn 
Haslope,  or  the  trustees  or  trustee  for  the  time  being  of 
the  then  stating  indenture,  to  the  uses  and  in  maimer 
aforesaid,  and  in  particular  subject  to  the  proviso  for  re- 
demption thereinafter  contained. 

And  the  said  Westminster  Improvement  Commissioner 
did  thereby  also  covenant  with  the  said  J.  Thomas  and 
L.  L.  Haslope,  their  heirs  and  assigns,  that,  subject  and 
without  prejudice  to  the  right  of  the  commissioners  from 
time  to  time  to  enter  into,  rescind,  alter,  or  vary  any  con- 
tract for  the  purchase  or  acquisition  of  any  lands  and 
hereditaments  not  included  in  the  said  first  schedule  to 
the  now  stating  indenture  but  forming  portion  of  the  lands, 
which  they  were,  by  the  said  Westminster  Improvement 
Acts,  authorised  to  purchase  or  acquire  for  the  pur- 
poses of  the  said  undertaking,  which  right  it  was  therein 
stated  was  intended  to  remain  exercisable  in  as  full  and 
absolute  a  manner  as  the  same  would  have  been  if  the  then 
stating  indenture  had  not  been  made  or  executed,  and  as 
and  when  any  such  lands  and  hereditaments  should  be  con- 
veyed to  or  acquired  by  and  vested  in  the  said  commis-. 
sioners,   they   should,  at  the   cost  of  the  undertakiiigf 
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execute  all  such  conveyances  and  assurances^  and  do  all        IS60. 
such  acts  as  might  be  necessary  in  order  that  the  heredi-       Tryon 
taments,  so  as  last  aforesaid  conveyed  to  or  acquired  by    j^^  wbst- 

and  vested  in  the  said  commissioners,  might  be  well  vested      minster 

Improyb- 
in  the  said  J.  Thomas  and  L.  L.  Haslope,  or  the  trustees    mbnt  Con- 
or trustee  for  the  time  being  of  the  then  stating  inden-         

ture^  to  the  uses  and  in  manner  aforesaid,  and  in  particular,  Statement. 
subject  to  the  proviso  for  redemption  thereinafter  con- 
tained. And  by  the  same  indenture  it  was  provided, 
agreed,  and  declared  that  if  the  said  commissioners  should 
in  all  respects  perform  the  conditions  of  the  bonds  referring 
in  manner  in  the  said  indenture  of  even  date  therewith 
to  the  same  indenture  of  even  date  therewith  at  any  time 
or  times  thereinafter  granted  by  the  said  commissioners  as 
aforesaid,  they,  the  said  J.  Thomas  and  L.  L.  Haslope,  or 
the  trustees  or  trustee  for  the  time  being  of  the  then  stating 
indenture  should,  at  any  time  after  the  complete  perform- 
ance of  the  conditions  aforesaid,  re-convey  to  the  use  of 
the  said  commissioners  and  their  successors,  or  as  they 
should  direct,  or,  as  the  case  might  be,  remise  and  dis- 
charge the  said  premises  thereinbefore  granted  or  in- 
tended or  covenanted  so  to  be,  and  every  part  thereof 
free  from  incumbrances  by  the  said  J.  Thomas  and  L. 
L.  Haslope,  or  the  trustees  or  trustee  of  the  then  stating 
indenture. 

And  by  the  same  indenture  it  was  provided  and  thereby 
agreed  and  declared  that  the  said  J.  Thomas  and  L.  L. 
Haslope  or  other  the  trustees  or  trustee  for  the  time  being 
of  the  then  stating  indenture  should  have  full  liberty,  if 
in  their  or  his  discretion  they  should  think  fit  so  to  do,  to 
re-convey,  release,  and  discharge  all  or  any  of  the  said 
hereditaments  thereby  granted  or  covenanted  or  intended 
80  to  be  respectively,  or  any  other  hereditaments  or  funds 
which  might  have  become  vested  in  them  for  the  purposes 
of  the  security,  of  and  from  the  security  intended  to  be 
made  by  the  then  stating  indenture,  and  that  either  with 
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or  without  requiring  or  receiving  any  subatitttted  Becurity 
in  lieu  of  the  security  to  be  so  relinquished  by  them. 

The  schedule  to  the  last  stated  indenture  contained^ 
among  others^  the  hereditaments  comprised  in  llie  herem- 
before  stated  indenture  of  mortgage  of  the  2nd  day  of 
February^  1852,  and  also  the  said  indenture. 

That  by  the  Act  of  1853  (Westminster  Improvement 
Act  of  1853),  the  agreements  and  powers  in  the  deed  ci 
settlement  and  indenture  of  mortgage  of  the  26th  day  of 
May,  1852,  were  confirmed  except  as  thereby  altered. 

The  bill  then  set  out  the  dealing  of  the  commisfiionen 
with  the  property  and  numerous  proceedings  that  had 
been  instituted  against  them. 

The  61st  paragraph  was  as  follows: — "By  an  indentoie, 
dated  the  26th  day  of  December,  1857^  between  the  said 
J.  Thomas  and  L.  L.  Haslope  of  the  one  part,  and  the 
Westminster  Improvement  Commissioners  of  the  other 
part,  reciting,  among  other  things,  that  the  last  named 
defendants  had  determined,  in  exercise  of  the  power  and 
discretion  conferred  on  them  by  the  said  indenture  of  the 
26th  day  of  May,  1852,  to  re-convey  to  the  WestmiiiBter 
Improvement  Commissioners  the  hereditaments  and  pre- 
mises which  were  then  vested  in  them  for  the  purposes  of 
the  said  recited  mortgage  security  in  the  manner  therein- 
aJfter  expressed,  they  the  said  John  Thomas  and  Lancelot 
Llewhelyn  Haslope,  in  pursuance  of  their  said  determina- 
tion and  in  exercise  of  the  powers  and  discretion  conferred 
upon  them  by  the  said  thereinbefore  recited  indenture  of 
the  26th  of  May,  1852,  and  of  all  other  powers  and  authori- 
ties enabling  them  in  that  behalf,  and  in  consideration  of 
the  premises  and  for  the  nominal  consideration  therein 
mentioned,  did,  by  way  of  assurance  only  but  not  of 
warranty,  grant,  release,  and  convey  unto  the  said  West- 
minster Improvement  Commissioners,  their  successors,  and 
assigns,  all  and  singular  the  pieces  of  land  and  heredita- 
ments which  were  granted  unto  the  said  John  Thomas 
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and  Lancelot  Llewhelyn  Haslope,  and  their  heirs,  by  the        ^^^^ 
said  thereinbefore  in  part  recited  indenture  of  mortgage       Tbyou 
of  the  26th  of  May,  1852,  or  were  expressed  so  to  be    thb  Wbbt- 
(except  certain  of  them  not  included  in  the  said  indenture     improye- 
of  mortgage  of  the  2nd  of  February,  1852,  which  had  been    mbnt  Com- 
previously  re-conveyed  to  the  Westminster  Improvement 
Commissioners),  and  all  and  singular  other  the  lands  and 
hereditaments  whatsoever,  which  were  then  vested  in 
them  for  the  purposes  of  the  said  security,  with  their  ap- 
purtenances.    To  hold  the  said  piece  of  land,  heredita- 
ments, and  all  and  singular  other  the  premises  thereby 
granted,  released,  and  conveyed,  or  intended  so  to  be 
unto  and  to  the  use  of  the  said  Westminster  Improvement 
Commissioners  and  their  successors  and  assigns  for  ever. 
This  indenture  was  not  executed  by  the  Westminster 
Improvement  Commissioners,  and  the  plaintiff  is  advised 
that  if  it  was  effectual  for  any  purpose  it  was  a  breach  of 
trust  on  the  part  of  the  defendants,  John  Thomas  and 
Lancelot  Llewhelyn  Haslope,  and  that  they  are  necessary 
parties  to  this  suit." 

It  was  stated  at  the  Bar,  but  not  proved,  that  a  bill 
had  been  filed  to  set  aside  the  indenture  of  the  26tb 
of  December,  1857. 

The  bill  prayed  for  the  ordinary  foreclosure  decree, 

Mr.  Bacon  and  Mr.  Lewin  for  the  demurring  defen- 
dants.— It  appears  from  the  allegations  in  the  bill  that 
there  is  no  estate  in  the  demurring  defendants,  and  unless 
some  case  was  made  against  them  for  breach  of  trust,  and 
some  relief  prayed,  they  were  clearly  unnecessary  parties 
to  the  suit.  The  bill  asked  no  relief  whatever  against 
them.  It  was  submitted,  therefore,  that  the  demurrer 
must  be  allowed. 

Mr.  Craiff  and  Mr.  J.  Pearson  for  the  bill,  contended 
that  there  was  enough  on  the  bill  to  show  that  the 
demurring  deiendants  were  necessary  parties.) 


Argument* 
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Firsts  it  was  alleged  in  the  bill  that  the  plaintiff  was 
advised  the  defendants  had  been  guilty  of  a  breach  of 
trust,  and  had  exceeded  their  powers  under  the  deed  of 
the  26th  of  May,  1852.  What  constituted  a  breach  of 
trust  was  here  a  matter  of  law,  and  the  averment  could 
not  be  more  positive. 

Secondly,  it  was  submitted  that  the  deed  of  December, 
1857,  did  not  transfer  the  whole  estate  from  the  demur- 
ring defendants. 

Thirdly,  it  was  contended  that  a  suit  had  been  insti- 
tuted in  this  court  against  these  defendants  for  a  breach 
of  trust,  which  had  been  registered  ^b  b,  lis  pendens. 


Judgment.       ThE  ViCE-ChANCELLOR  : — 

Unless  there  is  something  to  show  that  these  defen- 
dants had  committed  a  breach  of  trust,  they  are  unneces- 
sary parties. 

By  the  indenture  of  December,  1857,  they  are  dis- 
charged from  the  trust,  unless  a  breach  of  trust  had  been 
committed,  but  the  plaintiff  does  not  venture  to  allege  that 
fact,  but  simply  states,  that  he  is  advised  a  breach  of  trust 
has  been  committed.  Possibly  he  may  have  been  so 
advised,  but  that  is  much  too  vague  an  allegation  to  sup- 
port the  bill.  It  was  quite  consistent  with  this  averment 
that  no  breach  of  trust  had  been  committed,  but  that  the 
plaintiff  had  been  improperly  advised. 

In  the  present  frame  of  this  suit,  there  is  no  ground 
for  making  these  demurring  defendants  parties,  and  the 
demurrer  must  be  allowed  with  costs,  with  liberty  to  the 
plaintiff  to  amend  by  striking  out  their  names. 
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1  HE  bill  alleged   that  Joseph  Chune,  in  the  month  ^  ^^^^^^  . 

gaTe  a  promis- 
of  November,   1857,  and  shortly  before  the   date   and  sory  note  to 

execution    of  his    will,  the  said  testator    being  in  his  wish^tlfppo- 

last  illness,  from  which  he  never  recovered,  and  having  than^b^^^iT 

the  fear  of  death  before  his  eyes,  stated  to  the  defendant  for  the  plain- 
,         -  I     .  /.  tiff;  and  after- 

(jeorge   Chune,   that  he,  the  testator,  was  desirous  of  wards  made 

making  a  provision  for  the  plaintiff  otherwise  than  by  his  pointing  *G? 

will,   and  that  he   intended,  as  the  defendant  George  f/^  others, 

°     his  executor, 
Chune  already  knew,  to  appoint  and  make  him  the  said  and  to  whom, 

defendant  one  of  the  executors  and  residuary   legatees  of  legacies,  he 

under  his  will,  in  the  faith  and  on  the  understanding  moie^^ofhig 

that  he  the  said  defendant  should  and  would  apply   a  personal 

.^  estate.  G.hav- 

competent  part  of  the  estate  of  the  said  testator  in  car-  ing  made  some 

rying  his  said  wishes  in  favour  of  the  plaintiff  into  effect,  ^ccoun"  *to  ttie 

and  the  defendant  promised  to  do  so.  w^^de^d 

5.  That  the  said  testator  then,  on  the  faith  of  the  said  her  title,  if cZrf, 
promise,  directed  the  said  defendant  George  Chune,  as  tee  of  the  note 
soon  as  might  be  after  his  decease,  to  invest  the  sum  of  ^,    ^  ^ 
500/.  out  of  the  first  assets  of  the  testator  which  should 

come  to  the  defendant's  hands  in  the  purchase  of  a  life 
annuity  for  the  benefit  of  the  plaintiff,  and  the  said  tes- 
tator then  signed  and  delivered  to  the  defendant  a 
promissory  note  for  500/.,  which  sum  was  thereby  made 
payable  to  the  defendant  as  trustee  for  the  plaintiff,  in 
order  that  the  defendant  might  retain  and  apply  the 
amount  or  proceeds  thereof  in  the  purchase  of  such  an- 
nuity for  the  plaintiff  as  aforesaid. 

6.  That  the  defendant  George  Chune  thereupon  pro- 
mised to  invest  and  apply  the  said  sum  of  500/.  out  of  the 
first  assets  of  the  said  testator  that  should  come  to  his 
hands  for  the  benefit  of  the  plaintiff,  and  on  the  faith  of 
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such  promise^  and  with  a  view  to  the  due  fulfihnent 
thereof,  the  testator  delivered  to  the  defendant  the  pro- 
missory note,  and  shortly  afterwards  executed  his  will, 
appointing  such  defendant  his  executor  and  residuary 
legatee. 

The  bill  alleged  that  the  defendant  frequently  pro- 
mised the  testator  to  perform  the  said  promise. 

On  the  23rd  of  December,  1857,  the  defendant  wrote 
to  the  plaintiff,  as  follows : — 


"  Coalbrookdale,  December  23rd,  1857. 
*^  My  dear  Mrs.  Lloyd, — It  occurred  to  me  that  you 
may  be  very  glad  to  have  a  little  money  on  my  hie 
lamented  brother's  account.  Although  I  am  very  short, 
and  it  would  be  a  considerable  time  before  any  is  payable, 
I  will  most  willingly  assist  you  to  some  to  meet  present 
necessities.  I  think,  perhaps,  if  you  were  to  have  £5, 
and  Mary  the  same,  but  I  will  leave  it  open  for  you  to 
say.  The  bearer  shall  wait  for  an  answer,  or  call  again ; 
and,  upon  hearing  from  you,  I  will  send  it.  I  thought  it 
better  to  write  than  to  send  any  messages  by  my  eoa 
With  kind  love, 

"  Yours  very  affectionately, 
"  Geo.  Chune." 

Some  further  correspondence  took  place ;  and,  on  the 
3rd  of  February,  1860,  the  defendant  wrote  to  his  own 
solicitor  a  letter  as  follows : — 


"  Coalbrookdale,  February  3rd,  1860. 
^^  My  dear  Sir, — In  respect  to  my  late  brother's 
intentions  as  to  an  annuity  for  Miss  Lloyd,  they  were 
that  she  should  have  one  purchased  to  the  amount  of 
20/.  or  25/.  per  year,  as  the  case  may  be,  in  respect  to 
his  property  holding  out,  to  do  this,  and  to  secure  me 
for  the  money  to  be  paid  for  such  purchase^  he  gavf 
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his  note  of  hand  payable  to  myself  for  500/.  You  are 
aware^  the  difiBculty  arises  how  this  is  to  be  arranged  in 
conseqaence  of  the  delay  in  settling  family  affairs^  which 
I  am  most  anxious  and  desirous  to  have  brought  to 
a  close. 

"  I  am,  my  dear  Sir,  yours  very  truly, 

"  Geo.  Chune. 
^'  Jon".  Scarth,  Esq.,  Shrewsbury." 
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In  August,  1859,  the  plaintiff  was,  fer  the  first  time, 
informed  by  Mr.  Luckock,  who  had  renounced,  that  the 
testator  had,  by  a  previous  will,  given  a  legacy  to  the 
plaintiff  of  500/.,  and  that  the  testator  afterwards  caused 
some  security  to  be  prepared  by  his  solicitor,  and  to  be 
given  to  the  defendant  George  Chune  for  the  benefit  of 
the  plaintiff  in  lieu  of  the  said  legacy,  which  was  in  con- 
sequence revoked,  and  the  defendant  George  Chune  was 
aware  of  these  circumstances  when  he  made  the  aforesaid 
promise  and  accepted  the  aforesaid  trust  for  the  benefit 
of  the  plaintiff. 

The  plaintiff  thereupon  caused  an  application  to  be 
made  by  her  solicitor  to  the  defendant  to  produce  the 
said  note  for  500/.,  in  reply  to  which  the  defendant  wrote 
as  follows : — 

"  Coalbrookdale, 
"  Messrs.  C.  &  S.  Craig, — In  reply  to  yours  of  the 
12th  instant,  I  have  no  document  or  security  whatever 
of  my  late  brother's  in  favour  of  Miss  Mary  Lloyd,  there- 
fore nothing  to  furnish  for  your  inspection. 
**  I  am.  Gentlemen, 

"  Your  pbedient  servant, 

*^  George  Chune." 


The  plaintiffs  thereon  wrote  requiring   to  know  the 
nature  of  the  authority  by  which  the  defendant  had  paid 
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1860.        the  sum  of  6/.  5$.^  as  the  interest  on  5001.,  due  firom  the 
Lloyd       testator's  decease. 

Chunb.  ^^  *^^  ^^^  ^^  August,  1859,  the  defendant  replied  as 

follows : — 

"  Coalbrookdale,  August  29th,  1859. 
"  Messrs.  Craig, 

^^  Gentlemen, — In  reply  to  yours  of  the  24th  instant,  I 
have  nothing  whatever  to  disclose  in  the  matter  you  refer 
as  to  any  trust  or  obligation  created  by  the  late  Mr. 
Joseph  Chune  in  favour  of  Miss  Mary  Lloyd.  There  is 
no  docmnent  or  provision  or  name  mentioned  in  any  way 
whatever.  What  I  paid  Miss  Lloyd  was  my  own  volun- 
tary act. 

"  I  am.  Gentlemen, 

"  Your  obedient  servant, 
^*  Shrewsbury."  "  Geo.  Chune. 

The  defendant  paid  the  plaintiff  quarterly  the  sum  of 
6/.  5s. 

The  bill  was  ultimately  filed,  praying  that  it  might  be 
declared,  the  defendant  George  Chune  was  and  became  a 
trustee  of  the  said  500/.  note,  and  of  the  testator's  estate 
to  the  extent  of  500/.,  with  interest  thereon  for  the 
plaintiff;  and  also,  if  necessary,  that  the  testator's  estate 
might  be  administered  in  the  Court. 

The  defendant  George  Chune  put  in  his  answer,  and, 
in  paragraphs  6  and  55,  deposed  as  follows : — 

"  6.  The  testator,  during  liis  last  illness,  which  preceded 
his  death,  and  shortly  before  he  made  his  will,  had  a  con- 
versation with  me  about  the  plaintiff,  and  told  me  that 
in  case  he  died  he  should  like  the  plaintiff  to  have  an 
annuity  of  20/.  to  25/.  for  her  life,  but  that  he  should  not 
like  to  leave  it  her  by  his  will,  and  asked  me  to  see  his 
wishes  in  this  respect  carried  out,  and  I  promised  him 
that  I  would  do  so,  if  he  left  property  sufficient  or  avail- 
able for  the  purpose,  of  which  I  stated  to  him,  I  had  con- 
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siderable  doubt ;  and  it  was  at  the  same  time  arranged 
between  us  that,  as  I  should  have  no  lawful  warrant  for 
doing  this  as  it  was  not  mentioned  in  his  will,  he  should 
give  me  a  promissory  note  for  500Z.  apparently  for  value, 
which  was  the  amount  estimated  between  us  as  the  sum 
requisite  to  provide  such  annuity  for  my  indemnity,  that 
I  might  claim  thereunder  against  his  assets  as  a  debt, 
which  I  might  expend  in  purchasing  and  providing  an 
annuity  for  the  plaintiff  in  accordance  with  the  said 
testator's  wishes." 

**  55.  I  submit  and  insist  that  no  trust  was  created  by  the 
testator  in  favour  of  the  plaintiff  of  the  said  promissory 
note,  and  that  plaintiff  is  not  of  right  entitled  to  any 
provision  out  of  his  assets,  either  as  creditor,  legatee, 
cestui  que  trust,  or  otherwise,  and  that  she  is  not  entitled 
to  any  account  of  his  estate  and  effects,  or  of  his  debts, 
and  that  the  discovery  of  his  estate  and  effects,  or  whether 
he  was  in  partnership  with  me  or  not,  is  wholly  immaterial 
and  unnecessary  for  the  purpose  of  establishing  in  her 
fevour  that  I  am  trustee  of  the  said  note  for  her,  or  that 
she  is  entitled  to  any  provision  out  of  his  assets ;  and  I 
therefore  decline  to  set  forth  the  particulars  of  the  estate 
of  the  said  testator,  or  of  my  dealings  therewith,  required 
by  the  interrogatories  filed  on  behalf  of  the  plaintiff  in 
this  cause." 


I860. 
Lloyd 

V. 

Chune. 
Statement, 


Mr.  Malins  and  Mr.  Druce  for  the  plaintiffs,  contended 
that  there  was  a  clear  gift  of  the  500/.  note  to  the  plain- 
tiff, and  that  the  defendant  was  a  trustee  to  that  amount 
of  the  testator's  assets  which  had  come  to  his  hands. 

[^Dawson  V.  Kearton{a)yiSLQ  cited.] 


Argument. 


Mr.  Ffooks  for  the  defendant. — There  was  nothing 
to  show  that  the  testator  had  created  any  trust  in  favour 
of  the  plaintiff.     The  defendant  did  not  admit  assets* 


(a)  3  S«  &  G.  186. 
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Chunb. 
JiLdgment, 


The  Vice-Chancellor  : — 

The  payment  of  this  bond  is  an  obligation  which  the 
testator  has  fastened  on  his  assets  for  the  plaintiff's  benefit 
The  defendant  held  the  note  for  her  benefit^  and  thereby 
became  a  creditor  on  the  assets  to  the  amount  of  the  note 
as  a  trustee  for  the  plaintiff.  He  contended  that  he  held 
the  money  as  an  indemnity  to  himself;  for  the  payment 
he  was  authorised  to  make  to  the  plaintiff  for  her  use. 
But^  assuming  that  to  be  shown^  it  did  not  really  alter 
his  position. 

It  was  true  that  it  was  a  debt  voluntarily  incurred,  but 
incurred,  as  the  defendant  had  in  this  Court  been  com* 
pelled  to  admit,  for  the  plaintiff's  benefit ;  it  was  clear, 
therefore,  whether  the  defendant  admitted  it  or  not,  he 
was  a  trustee  for  the  plaintiff. 

With  regard  to  the  costs,  as  he  had  denied  the  phun- 
tiff's  title,  and  driven  her  into  this  Court  to  establish  her 
right,  which  she  had  succeeded  in  doing,  the  defendant 
must  pay  the  costs  of  the  suit. 

As  the  defendant  does  not  admit  assets,  there  must  be  a 
declaration  that  the  promissory  note  was  held  by  the  de- 
fendant. There  must  be  the  usual  administration  decree, 
with  liberty  to  the  defendant  to  go  in  and  prove  against 
the  testator's  assets  for  the  amount  of  the  note,  and  for 
that  purpose  to  have  liberty  to  use  the  defendant's  name. 

The  plaintiff's  costs  must  be  taxed,  and  the  other  exe- 
cutor having  renounced,  to  be  paid  by  the  defendant 
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N  this  suit,  by  consent,  a  decree  had  been  taken   re-  Where  a  de- 

ferring  the  matters  in  dispute  to  Mr.  Craig,  with  liberty  a  reference  to 

to  either  party  to  apply  to  make  the  award  a  rule  of  ^^^^^^J^^to 

Court.     The   terms  of  the   decree  were   as  follows: —  that  either 

That  the   costs  of  the  suit  and  of  that  application,  and  piy  to  make 

of  that  reference,  and  consequent  thereon,  were  to  be  in  mie*of  Coi^ 

the  discretion  of  the  arbitrator;  also  that,  by  the  like  Bichappiica- 

'  •' ,  tion  shoold  be 

consent,  either  of  the  parties  were  to  be  at  liberty  to  made  on 

apply  to  the  Court  to  have  the  award  to  be  made  in 

pursuance  of  that  order  of  reference  made  an  order  of 

Court. 

On  the  24th  of  May,  1860,  Mr.  Craig  made  his  award, 
by  which,  inter  aliuy  he  found  a  sum  of  613/.  8*.  due  to 
the  plaintiff,  and  directed  that  the  defendant  should  pay 
to  the  plaintiff  his  costs  of  the  said  suit,  up  to  and  in- 
cluding the  costs  of  the  application  upon  which  the  order 
of  reference  was  made,  and  including  the  costs  of  the 
said  order  itself;  but  not  including  any  costs  of  the  said 
suit  already  incurred  since  the  date  of  the  said  order,  if 
any  such  there  might  be ;  and  that  such  costs,  so  to  be 
paid  by  the  said  defendant,  should  be  taxed  by  the  proper 
taxing-master  of  the  said  Court. 

Each  party  was  to  share  the  expense  of  taking  up  the 
award.  On  the  12th  of  September,  the  defendant  paid 
the  amount  found  due. 

Mr.  BiUon  now  moved  that  the  award  be  made  an     ArgumenU 
order  of  this  Court,  pursuant  to  the  decree. 

Mr.  Fischer y  on  behalf  of  the  defendant,  opposed  the 
motion  as  unnecessary  and  vexatious.     The  defendant 
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I860. 

LiPSCOHBE 

r. 

Palmer. 

Argument. 


Judgment. 


had  paid  the  amount  found,  and,  for  aught  that  appeared, 
might  have  paid  the  costs  without  taxation.  At  all  events 
the  defendant  need  not  have  served  a  formal  notice  of 
motion. 

[^Russell  on  Arbitration  was  cited.] 

The  question  having  been  raised,  whether  the  applica- 
tion to  make  an  award  an  order  of  Court  ought  to  be 
made  ex  parte^  his  Honour  directed  an  inquiry  as  to  the 
practice.  The  note  in  the  Registrar's  office,  and  the  reply 
to  his  Honour  by  Mr.  Metcalf  as  to  the  practice,  is  as 
follows : — "  There  must  be  an  affidavit  of  service  or  a 
consent,  unless  the  award  contains  a  provision  that  either 
party  may  move  to  make  it  an  order  of  Court  without 
notice." 

The  Vice-Chancellor  : — 

Where  a  decree,  after  sanctioning  a  reference  to 
arbitration,  contains  a  direction  that  either  party  may 
apply  to  the  Court  to  have  the  award  made  an  order  of 
Court,  the  application  should  be  upon  notice ;  and  for 
this  reason,  that,  by  notice  of  such  application,  the  other 
side  has  an  opportunity  of  stating  any  objection  which  he 
may  entertain  to  the  award.  Whereas,  if  such  a  motion 
might  be  made  ex  parte^  an  order  might  be  obtained 
suddenly,  and  the  award  might  be  made  an  order  of 
Court,  without  giving  an  opportunity  to  the  other  side 
to  state  objections. 

Therefore,  it  was  the  duty  of  this  plaintiff  to  have 
given  notice  of  his  intention  to  apply  to  the  Court  for  an 
order  to  make  this  award  an  order  of  Court.  The  motion 
being  a  proper  motion,  neither  party  should  have  any 
costs,  but  each  party  must  bear  his  own  costs.  If  affi- 
davits had  been  filed,  it  might  have  been  otherwise. 
There  is  a  simple  case  of  a  motion  upon  notice,  to  make 
an  award  an  order  of  Court,  under  liberty  reserved  in 
the  decree ;  and  where  it  is  so  reserved,  my  opinion  ii 
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that  the  motion  should  be  upon  notice,  and  not  ex  parte.         1S(H). 
The  contrary  practice  might  In  many  cases  lead  only    Lipscoxbe 
to  Htigation.  Palmbk. 

Judgment* 


GODDAKD  V.  WHYTE. 

Nov.  I6th. 

1  HIS  bill   was  filed  by  John  Goddard   and  Arthur  The  holder  of 

,  ,  a  dishonoured 

Finch,  for  the  purpose  of  obtaining  a  declaration  that  the  promissory 

plaintiffs,  who  were  sureties  of  one  Samuel  Hallett,  were  obtained^from 

entitled  to  certain  securities,  which  had  been  given  to  *^®™??®' 

'  ^  o  ^        security — de- 

John  Sullivan  Ide,  the  holder  of  a  promissory  note,  which  creed  to  deliver 
had  been  dishonoured,  and  on  which  Hallett  was  liable,  rity  toasurety 
The  bill  stated  that,  prior  to  March  and  April,  1857,  ^me^Uble■by 

George  W.  McDowell  and    Samuel  Hallett    carried  on  tJedefeiJtof 
,         '  ,  the  principal, 

business  as  bankers  (with  two  other  partners),  at  Hor-  and  had  paid 

nellsville,  in  the  State  of  New  York.  The  style  of  the  into  court, 
firm  was  "  Hallett  &  Company."  In  March  and  April 
of  that  year,  G.  W.  McDowell  made  two  promissory 
notes  for  3000  dollars,  each  payable  four  months  after 
date  to  the  order  of  Truman  Warner,  at  the  Metropolitan 
Bank  of  New  York.  The  notes,  before  they  became 
due,  were  indorsed  in  the  name  of  Samuel  Hallett  &  Co., 
to  the  Homellsville  Bank,  by  whom  they  were  in- 
dorsed to  the  defendant  Ide.  On  the  notes  becoming 
due,  Ide  presented  them  for  payment  at  the  Metro- 
politan Bank  of  New  York,  when  they  were  dis- 
honoured. Notice  of  dishonour  was  immediately  given 
by  Ide  to  G.  W.  McDowell,  who  thereupon  agreed  to 
give  him  security  for  the  amount  due.  Accordingly,  by 
an  indenture  of  mortgage,  dated  the  5tli  of  October, 
1857,  and  duly  executed  according  to  the   law  of  the 
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GODDARO 
V, 

Whytb. 
statement. 


State  of  New  York,  between  G.  "VV.  McDowell  of  the 
one  part,  and  John  Sullivan  Ide  of  the  other  part,  he, 
the  said  G.  W.  McDowell,  in  consideration  of  the  sum  of 
6000  dollars,  thereby  expressed  to  have  been  paid  to  him, 
sold,  granted,  and  conveyed  to  Ide  certain  parcels  of 
land  as  a  security  for  the  payment  of  the  6000  dollars 
and  interest,  at  ninety  days  date  &om  the  execution  of 
the  deed.  The  indenture  also  contained  a  power  of 
sale  in  case  default  were  made  in  payment.  The  deed 
was  executed  by  G.  W.  McDowell,  and  acknowledged 
by  him  before  a  justice  of  the  peace,  and  in  January, 
1858,  was  registered  in  the  oflSce  of  the  clerk  of  the 
county.  The  deed  was  then  delivered  to  Ide.  Ide  being 
desirous  of  enforcing  payment  of  the  notes,  indorsed  them 
to  a  gentleman  in  Paris,  who  indorsed  them  over  to  the 
defendant  Whyte.  On  the  7th  of  April,  1858,  Whytc 
commenced  an  action  against  Hallett,  who  was  then  in 
London,  who  appeared  to  the  action,  and  traversed  all  the 
allegations,  ignoring  the  whole  transaction.  Both  phiin- 
tiff  and  defendant  obtained  a  commission  for  the  examint- 
tion  of  witnesses  in  America.  On  the  13th  of  October, 
1858,  AVhyte  caused  Samuel  Hallett  to  be  arrested  on 
a  capias  alleging  he  was  about  to  quit  England.  The 
plaintiffs  in  these  proceedings  became  Hallett's  sureties, 
but  he  shortly  after  left  England  for  America,  thereby 
rendering  them  liable.  On  the  19th  of  February,  1859, 
Whyte  obtained  a  verdict  against  Hallett,  and  on  the 
16th  of  March,  1859,  entered  up  judgment  in  the  action 
for  1631/.  8^.  Id.  for  damages,  interest  and  costs.  For 
this  amount  the  plaintiffs  were  liable. 

On  the  26th  of  April,  1859,  the  plaintiffs'  solicitor 
inquired  of  the  solicitor  of  Whyte  whether,  if  the  plain- 
tiffs paid  the  amount  of  the  judgment,  his  client  wouU 
give  credit  for  the  amount  of  the  mortgage  security.  On 
the  29th  of  April,  the  solicitor  of  Whyte  writes  as  follows: 

"  My  client  has  nothing  whatever  to  do.  with  the  mort- 
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gage  security  you  refer  to,  and  I  believe  the  mortgage 
held  is  against  Mr.  McDowell,  the  alleged  mortgagor,  for 
some  other  unsatisfied  claim.  I  cannot  settle  on  any 
other  terms  than  payment  of  the  judgment  debt  and  costs 
of  the  present  proceedings." 

The  plaintiffs  thereupon  filed  this  bill  against  Whyte 
and  Ide,  and  against  Hallett  and  McDowell,  who  were 
out  of  the  jurisdiction.  The  bill  alleged  that  the 
firm  of  Hallett  were  liable,  and  claimed  to  have  the 
benefit  of  the  mortgage  security  of  the  5th  of  October, 
1857. 

John  S.  Ide,  by  his  answer,  said,  that  the  indenture  of 
October,  1857,  was  delivered  by  G.  W.  McDowell  as 
an  escrow  to  be  held  by  him,  J.  S.  Ide,  only  until  a 
negotiation  with  a  third  party  of  the  name  of  Thompson 
should  be  effectually  carried  out.  The  indenture  was 
still  in  his  hands,  but  he  made  no  claim  on  it,  save  as 
aforesaid.  He  said  that  he  was  informed  by  G.  W. 
McDowell,  and  he  believed  that  G.  W.  McDowell  had 
informed  S.  Hallett  of  all  the  circumstances  connected 
with  the  promissory  notes.  Whether  the  plaintiffs  were 
entitled  to  the  mortgage  security  or  not,  he  submitted  to 
act  with  reference  thereto  as  the  Court  should  direct, 
and  he  clidmed  to  receive  the  amount  of  the  two  notes 
and  interest,  and  his  expenses  in  relation  thereto.  He 
had  not  sold  or  disposed  of  the  property. 

The  bill  was  taken  pro  confesso  against  S.  Hallett  and 
0.  W.  McDowell. 


I860. 


StatemenU 


Mr.  Bacon  and  Mr.  Chapman  Barber  appeared  for  the     Argurmnt. 
plaintiffs.  ""^ 

Mr.  Malins  and  Mr.  Bagshawcy  jun.,  appeared  for  the 
defendant  Whyte. 


Mr.  Greene  and  Mr,  Bttrtt  for  the  defendant  Ide. 

I  I  2 
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Judgment, 


The  ViCE-CnANCELLOR: — 

The  plaintiffs  have  paid  into  court  the  amount  due  on 
Whyte's,  or  rather  on  Ide's,  claim  on  these  promissory 
notes.  By  the  law  of  this  Court,  a  surety  who  satisfiee 
the  debt  for  which  he  is  liable,  is  entitled  to  have  from 
the  creditor  whose  debt  he  pays  the  securities  which 
such  creditor  has  obtained  jfrom  the  debtor  ;  and  if  such 
securities  are  not  voluntarily  given  up,  it  is  the  right  of 
the  surety  to  come  to  this  Court  to  have  such  security 
delivered  up. 

In  this  case  the  plaintiffs  have  been  put  to  great  ex* 
pense ;  they  had  been  compelled  to  pay  the  money  into 
court  as  the  terms  of  stopping  the  action  at  law,  and 
have  clearly  established  their  right  to  have  the  securities 
in  the  possession  of  the  defendant  Ide. 

This  was  the  object  of  the  suit,  and  they  are  there- 
fore entitled  to  the  costs,  even  if  the  conduct  of  the 
defendants  had  been  more  straightforward  than  it  wa& 
The  great  expense  of  the  suit  has  arisen  from  the  con- 
duct of  the  defendafttfi. 

The  plaintiffs  are  therefore  entitled  to  a  decree,  that 
their  costs  should  be  taxed  and  paid  out  of  the  fund 
in  court.  There  must  be  a  declaration  that  they  are 
entitled  to  have  the  mortgage  security  held  by  Ide 
delivered  up  to  them,  and  that  Ide  is  entitled  to 
the  residue  of  the  fund  in  court,  after  payment  of  the 
plaintiff's  costs  in  full  satisfaction  of  his  claim  upon  the 
notes.  It  is  unnecessary,  in  this  view  of  the  case, 
to  make  any  order  as  to  the  liabilities  between  the 
defendants  Ide  and  Whyte. 

The  bill  having  been  taken  7>ro  confesso  against  the 
defendants  McDowell  and  Hallett,  the  plaintiffs  are 
entitled  to  a  declaration  that  they  are  entitled  to  recoTcr 
against  such  defendants  the  full  amount  of  principal, 
interest,  and  costs,  and  to  a  decree  for  payment— the 
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amount  to  be  certified  by  affidavit — and  that  all  proper 
assurances  should  be  executed. 


Judgment, 


BLUCK  V.  GALSWORTHY. 

Nov.  S6M. 

IHIS   was  a  summons  on  the   part  of  the  plaintifi;  So^^f' 

adjourned  into  court,  calling  upon  the  defendant  Thomas  before  suit 

Lacy  to  produce  for  inspection  the  documents  specified  hig  soUdtor, 

in  the  second  part  of  the  second  schedule  to  his  answer  to  mattOTia  d^* 

the  bill.  P«*«>  »w  no* 

generally  pn- 
On  the  22nd  of  May,  the  plaintifi^  took  out  a  summons  vileged;  but, 

against  both  defendants,  for  the  production  of  the  docu-  confldenSSly 

ments  in  the  first  and   the   second  schedules   to   their  to  »ciJjnt,  up- 
on such  state- 
answer,  ments  is  with» 

At  the  hearing  of  the  summons,  the  defendants  objected 
to  produce  the  documents  in  the  second  part  of  the  second 
schedule,  as  privileged ;  the  chief  clerk  allowed  this  objec- 
tion, and  made  an  order  for  the  production  of  the  others. 
The  bill  was  subsequently  amended,  and  a  summons  taken 
out  for  the  production  of  the  same  documents,  which  was 
also  refused. 

The  bill  was  filed  by  James  Bluck,  against  the  defen-- 
dant  E.  H.  Galsworthy,  the  secretary,  and  Thomas  Lacy, 
the  solicitor  to  the  Family  Endowment  Society,  and  it 
prayed  that  an  account  might  be  taken  of  what  was  due  to 
the  society  firom  the  estate  of  the  Rev.  John  Bluck  at 
his  decease,  on  certain  alleged  mortgages.  The  bill 
also  asked  for  an  account  of  all  monies  due  to  the 
testator  on  certain  policies  received  by  the  secretary,  on 
the  said  securities  and  monies  received. 

On  the  9th  of  May,  the  defendants  filed  a  joint  and 
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^^^        several  answer,  with  two  schedules,  the  first  Bpeciiying  the 
Bluck       documents  in  the  possession  of  the  society,  and  the  second, 
Galswobthy.  those  in  the  possession  of  Lacy.     This  latter  was  divided 
into  two  parts,  the  second  part  of  which  set  forth  docu- 
ments which   the  defendant  contended  were  privilegei 
In  his  answer  he  deposed  as  follows : — 

"  All  the  said  documents  set  forth  in  the  second  part  of 
the  said  second  schedule  were  and  are  respectively  private 
and  confidential  statements  and  communications  between 
the  said  society  and  myself  as  their  solicitor,  or  between 
myself  and  counsel  in  the  ordinary  course  of  professional 
business,  and  I  accordingly  object  to  produce  the  same,  as 
being  privileged."  (a) 


1853. 


1856. 


(a)  The  second  part  of  the  se- 
cond schedule  was  as  follows : — 
1852.  Bluck*s  loans.    Draft  state- 
ment for  the  opinion  of 
Mr.  Daniell. 
„     Copy  thereof. 

Draft  instruction  for  secu- 
rity and  bill. 
BayleyY.  Mlis,    Draft  in- 
structions for  bill. 
Copy  thereof. 
Bayley  v.  Bltusk.     Draft 
instructions  to  amend  bill. 
„    Copy  thereof. 
„    Draft  instructions  to  amend 
bill. 
1859.  The  Rev.  John  Bluck  de- 
ceased.    Case   for   the 
opinion  of  Mr.  Daniell. 
„    Copy  thereof. 
„    Draft  case  for  the  opinion 

of  Mr.  Daniell. 
„    Copy  thereof. 
„    Draft  supplemental    state- 
ment. 
„    Copy  thereof. 
„    Conference  with,and  opinion 
of  Mr.  Daniell. 


1859.  Bluck  V.  GaUtvorthy.  Draft 

instructions  for  answer. 
,f    Copy  thereof. 
April  19.  The  Rev.  J.  Blud:  de- 
ceased.  Draft  opinkm 
of  Mr.  DanielL 
„      Copy  thereof. 
Sept.  19.  Bluck.  Copy  opinion  of 
Mr.  DanidL 
„      Be  John  BUtck.    Copy 
correspondence ;  com- 
mencing Mardi  and 
ending  15th  December 
1859. 

1860.  Bluckv.Oalswortky.Cofj 

letters  referred  to  in  in- 
structions for  answer. 
„    Bluck  V.  Galsworthy.  Draft 
statement   as  to  policy 
in      United     Kingdom 
Office. 
„    Copy  thereof. 
April  10.  Norwich  Union  policy. 
Statement  for  counsel. 
„       Bluck  V.   Galsworthy. 
Draft  statement  as  to 
proposals  and  policies. 
„       Copy  thereof. 
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Mr.  Bcmll  for  the  plaintiff,  contended  that  a  solicitor         i860. 

might  protect  himself  against  production,  when  the  client       Bluck 

would  be  bound  to  produce.  Galsworthy. 

Many  of  the  documents  had  come  into  the  defendants'      ^  ^ 

'^  ^  Argum$nU 

possession  as  mortgagees,  and  the  mortgages  being  re- 
deemed by  the  policies  falling  due  on  the  testator's  death, 
there  was  no  ground  on  which  these  were  protected. 

It  was  not  asked  that  documents  existing  j905^  litem  motam 
should  be  produced,  but  the  bill  was  only  filed  recently. 

\^Beadon  v.  King{a\  Greenlaw  v.  King{b)^  Wynne  v. 
Humberaton{c)y  were  cited.] 

Mr.  Rodwelly  for  the  defendants,  submitted  that  the 
answer  did  not  admit  the  redemption  of  the  mortgages. 
The  answer  averred  that  the  policies  were  wholly  void 
in  consequence  of  the  untrue  statement  on  which  they 
had  been  obtained.  There  was  no  admission  that  the 
defendants  were  trustees  for  the  plaintiff  or  his  testator. 
Therefore,  that  ground  failed. 

Secondly,  the  old  distinction  between  the  privilege  of 
the  solicitor  and  the  client  was  at  an  end:  Pearse  v. 
Pear8e{d). 

1838-1860.   Hev.    John     Bluck.  dth  Nov.  1859,  and 

Copy,  extracts  from  0th,  10th  and  Idth 

diary.  April,  1860). 

„         Letters     from      Mr.     1838-1860.  Six  letters  from  John 

Daniell  to  Mr.  Lacy  Cazenove    to     Mr. 

(11th  April,  1859).  Lacy    (dated    29th 

„         Seven  letters  from  Mr.  Dec.  1851, 5th  Sept. 

Galsworthy  to  Mr.  1856,    20th     Feb., 

Lacy,   dated  (27th  2l8t    April,     24th 

Nov.,  1858;    23rd  April,    1857,     and 

March,  25th  June,  30th  June,  1852). 

(a)  17  Sim.  34.  (d)  1  De  G.  &  S.  12.    See 

\h)  1  Beav.  137.  Glynn  v.  Caulfield,  3  M.  &  G. 

\e)  27  Beav.  421.  463;   Thompson  v.  Falk,  1 

Drew.  21 ;  Manser  v.  Dix,  1 

K.  &  J.  451. 
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1860.  So  far  from  there  being  a  friendly  relation  between  the 

Bluok       parties  in  1852,  the  defendants  sued  out  sequestration  on 
Galsworthy,  a  judgment  they  had  obtained. 

\  Taylor  on  Evidence  was  also  cited.] 

Judgment, 

The  Vice-Chancellor  : — 

The  rule  sanctioned  by  many  decisions  is,  that  commu- 
nications and  statements  made  by  a  client  to  his  con- 
fidential adviser  touching  the  matter  in  dispute,  before 
any  suit  has  been  instituted,  are  not  entitled  to  protec- 
tion, unless  under  some  extraordinary  circumstances. 
But  advice  given  in  writing  to  a  client  confidentially 
upon  that  statement,  is  a  document  the  production  of 
which  will  not  be  compelled.  It  is  unnecessary  to  enter 
into  any  statement  of  the  principles  and  grounds  of  tliat 
distinction;  it  is  enough,  that  such  is  the  rule  of  the 
Court  by  which  I  am  bound.  Therefore,  all  those  docu- 
ments, including  letters  anterior  to  1859,  (among  which 
were  included  several  copies  of  instructions  for  counsel, 
but  no  counsel's  opinions),  must  be  produced.  The  others 
are  privileged  by  the  rule  of  the  Court.  The  plaintifPs 
costs  to  be  costs  in  the  cause.  The  defendants  to  have 
no  costs  of  the  appeal  summons. 
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MARRIOTT  t'.  THE  ANCHOR  REVERSIONARY        iseo. 
COMPANY  (LIMITED).  ifa^th, 

Sltt,  ^  22nrf, 

This  bUl  was  filed  by  W.  A,   Marriott  against  the  J^*^", 

company  and  its  trustees,  and  it  prayed  as  follows : —  steam-ship, 

who*  sfffiinflt 
*^  1,  That  it  may  be  declared,  that  the  defendants,  the  the  cooBent  of 

Anchor  Reversionary  Company,  ought  to  be   charged  ©m^oyed^'^' 

with  the  value  of  the  said  steam-ship  at  the  time  of,  or  at  i»  t^de, 

'■  ■  ^  whereby  they 

a  reasonable  time  after  their  taking  possession  thereof.        lost  large 

"  2.  That  an  account  may  be  taken  of  what,  if  any  thmg,  afterwards  sold 

is  due  to  the  defendants  for  principal  and   interest  in  con^t'irtuf- 

respect  of  the  said  mort<:i:ao:e  ;  but,  in  takinj'  such  account,  <>»*  notice,  to 

*  o  o    '  ^  o  the  mortgagor, 

that  the  defendants  may  not  be  allowed  to  charge  the  for  less  than 

plaintiff  with  any  losses  consequent  on  the  trading  by  ^he  mortgage 

them  with  the  said  vessel.     The  plaintiff  hereby  offering  ^^'^er^^ue 

to  pay  to  the  defendants  what,   if  anything,   shall  be  ontaldng 

found  due  from  the  plaintiff  on  the  said  security  ;  but  if,      whether  a 

on  taking  such  account,  it  shall  appear  that  a  balance  is  ^I^bound* 

due  to  the  plaintiff,  that  the  defendants  may  be  decreed  ^  seU  her,  or 

*  ....  whether  he 

to  pay  such  balance  to  the  plaintiff,  with  interest  at  5/.   may  use  her 

per  cent.,  from  the  time  when  the  same  was  due  to  the  ^or'wouJd 
day  of  payment."  do-^icere. 

The  bill  also  prayed  for  an  injunction  to  restrain  exe- 
cution on  a  judgment  which  the  defendants  had  obtained 
as  a  security  for  what  should  be  due,  and  also  for  the 
usual  accounts  and  inquiries. 

The  bill  alleged,  that,  in  July,  1858,  the  plaintiff  applied 
to  the  defendants  for  the  loan  of  1000/.,  in  order  to  do 
certain  repairs  to  the  "  Orwell"  steam-ship. 

The  said  company  consented  to  grant  such  loan,  and  on 
the  24th  day  of  July,  1858,  advanced  the  said  plaintiff 
the  sum  of  1000/.  on  his  executing  to  the  company  the 
usual  shipping  mortgage  comprised  in  a  printed  form,  and 
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I860.        also  a  certain  indenture  which  provided  for  the  repayment 

Marriott     of  the  said  1000/.  by  instahnents,  and  which  the  company 

„      ^'  had  ready  prepared  for  that  purpose,  together  with  the 

Beybr-       mortgage  of  the  ship.     The  plaintiff  effected  an  insurance 

Company     for  a  year  in  1000/.  on  his  own  life,  and  deposited  with  the 

(Limitbd).    company  a  lease  of  a  house  in  Fleet  Street,  but  these 

Statement,     other  securities  were  not  mentioned  in  the  bill.    The  loan 

was  to  be  repaid  in  two  years,  by  instalments  of  150/, 

each,  and  was  in  the  meanwhile  to  bear  interest  at  lOi, 

per  cent. 

On  the  28th  of  October,  1858,  the  plaintiff  paid  the 
first  instalment  of  150/.,  but  being  unable  to  pay  the 
second  in  due  time,  the  company  commenced  an  action 
against  him  on  the  covenant  in  the  deed ;  but  the  plain- 
tiff, on  the  30th  of  May,  1859,  having  paid  a  further  sum 
of  100/.,  the  action  was  ultimately  settled  by  the  plaintiff 
consenting  to  give  judgment  for  1200/.,  which  was  to 
stand  as  a  security  for  what,  on  investigation,  should  be 
found  due,  and  to  pay  the  company's  costs  between 
solicitor  and  client. 

The  plaintiff  expended  the  1000/.,  with  other  sums, 
in  effecting  the  necessary  repairs,  and  supplied  the  vessel 
with  a  new  and  powerful  boiler,  which  alone  cost  nearly 
800/.  He  subsequently  employed  the  vessel  in  conveying 
goods  and  passengers  between  London  and  Ipswich  until 
October,  1858,  and  again  during  the  months  of  June 
and  July,  1859,  but  finding  such  traflSc  unprofitable,  he 
determined  to  discontinue  the  running  of  the  vessel  and 
to  sell  the  ship,  and  with  a  view  to  such  sale,  withdrew 
the  ship  from  the  station  and  laid  her  up  at  Blackwall, 
where  she  was  painted  by  the  captain.  The  plaintiff, 
thereupon,  opened  a  negotiation  with  the  Waterman  Com- 
pany, who  had  boats  on  the  station,  for  the  sale  of  the 
vessel  to  them.  On  the  20th  or  22nd  of  July,  for  there 
was  some  doubt  about  the  exact  day,  the  plaintiff  being 
again  in  arrear,  the  defendant  took  possession  of  the  vessel, 
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and,  acting  on  the  advice  of  the  captain  and  Mr.  Home,  the         i860, 
auctioneer,  immediately  determined  to  resume  the  traffic     Marriott 
between  London  and   Ipswich,  which  the  plaintiff  had  thb  Anchor 
finally  abandoned,  and  commenced  running  her  between 
London  and  Ipswich.     The  company  advertised  the  ship 
for  sale  for  the  3rd  of  August,  1859. 

The  particulars  of  sale  stated  that  the  said  steam-sliip 
was  fitted  with  "  two  steam  boilers,  one  new  last  July," 
(1858)  whereas  the  vessel  was,  in  fact,  fitted  with  one 
large  and  powerful  boiler,  new  in  July,  1858,  instead  of 
two  smaller  ones  of  which  one  only  was  new. 

The  fourth  condition  provided  "  That  the  bill  of  sale 
and  transfer  of  the  vessel  shall  be  prepared  by  and  at  the 
expense  of  the  purchaser ;  and,  on  the  completion  of  the 
purchase,  the  purchaser  will  become  entitled  to  the 
engagement  that  has  been  entered  into  with  the  captain, 
engineer,  and  crew  of  the  vessel  to  carry  passengers 
between  London  Bridge  Wharf,  Ipswich,  and  Walton- 
on-the-Naze,  up  to  the  5th  of  October.  The  purchaser 
shall  enter  into  an  undertaking  with  the  vendors  to  fulfil 
the  engagements  and  to  discharge  the  obligation  created 
by  the  issue  of  return  tickets.'' 

The  plaintiff,  on  hearing  of  the  intended  sale,  wrote  to 
the  defendants,  stating  that  the  boiler  was  not  included 
in  the  mortgage.  He  also  strongly  objected  to  the  par- 
ticulars of  sale  as  inaccurate.  In  consequence  of  thiS 
remonstrance  the  sale  was  postponed  tiU  the  12  th  of 
August,  and  in  the  mean  time  a  correspondence  took  place 
between  the  respective  solicitors ;  the  plaintiff's  solicitor 
requested  to  have  copies  of  the  deeds  which  the  plaintiff 
had  executed,  and  of  which  he  had  no  copies,  which  the 
defendant's  solicitor  refused  to  furnish,  alleging  that  the 
company  stood  on  their  right  as  mortgagees  not  to  produce 
the  deeds  until  paid  off.  On  the  other  hand,  the  de- 
fendant's solicitor  sent  the  particulars  and  conditions  of 
sale  to  the  solicitor  of  the  plaintiff,  with  a  request  to  have 


460 

I860. 

Harbiott 
v» 

THB  AlfCHOR 

Rbybb- 

8I0NABT 

Company 
(Lxmitbd). 

Statement, 


CASES  IN  CHANCERY. 

any  inaccuracy  set  right.  The  plaintiff's  eolicitor^  b 
reply,  refused  to  interfere  in  the  matter,  and  left  the 
company  to  act  on  their  own  responsibility.  Before  the 
sale  took  place,  the  plaintiff  himself  wrote  to  the  de* 
fendant's  solicitor,  stating  he  had  no  objection  to  their 
selling  the  boiler  if  they  left  a  sufficient  margin. 

On  the  12th  of  August,  the  vessel  was  offered  for  sale, 
having  been  running  the  whole  time,  and,  no  offer  having 
been  made,  was  bought  in  by  the  vendors  for  950/.  It 
was  in  evidence  that  a  person  in  the  sale-room  inquired 
whether  she  could  not  be  sold  without  engagements,  but 
was  told  by  the  auctioneer  she  must  run  until  the  5th  of 
October.  He  made  no  bidding.  It  was  also  sworn  by 
the  auctioneer  that  he  corrected  the  mistake  in  the  par- 
ticulars of  sale  as  to  the  boiler.  On  the  13th  of  August, 
the  plaintiff  addressed  to  the  company  the  following 
letter : — 


"  August  13th,  1859. 
*^  Dear  Sir, — I  am  communicating  with  some  parties  at 
a  distant  part  of  England,  who  I  believe  want  a  similar 
claj's  of  vessel  to  the  "  Orwell"  for  the  station.  It  would 
be  well  if  (as  you  did  not  sell  yesterday)  she  was  to  await 
the  result  of  this  communication.  As  a  matter  of  friendly 
advice,  I  should  still  say  to  you — Don't  run  her,  but  put 
hfer  into  dock  (Victoria  is  the  cheapest),  and  discharge  all 
hands  but  one  to  take  care  of  her.  The  best  man  for  that 
would  be  Leonard  Daldry,  who  was  a  seaman  on  board 
her  when  you  took  her.  He  can  be  relied  on  to  take 
charge  ot  everything.  As  to  any  agreement  existing  in 
favour  of  captain  and  crew  up  to  the  3rd  of  October,  that 
is  all  nonsense ;  there  is  none  to  my  knowledge  or  with 
my  sanction,  and  therefore  none  that  can  hold  good  a 
moment.  They  may  or  may  not  have  agreed  among 
themselves  to  certain  things,  but  they  are  or  were  all— 
from  captain  downwards — only  weekly  servants,  at  a 
weekly  rate  of  pay,  able  to  give  and  liable  to  receive  a 
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week's  notice.     In  fact,  the  captain  himself  has  given  me         i860- 
notice  some  short  time  previously  to  your  seizure,  that  he     Marrioi 
wished  his  substitute  to  be  provided,  thus  clearly  showing  ^^g  anchor 
he  did  not  consider  that  he  was  engaged  until  October 
the  5th.     The  only  document  that  can  exist,  so  far  as  I 
know  or  consented  to,  was  the  ordinary  form  of  shipping 
articles,   which   is  compulsory   to   be   entered   into   for 
Government  registration  purposes,  and  which  has  nothing 
to  do  with  any  such  agreement  as  alluded  to.     You  have 
been  misled  by  interested  parties  into  a  great  error. 
Now,  take  my  advice,  you  will  find  it  best,  depend  on  it ; 
it  is  to  serve  an  end  they  have  in  view,  and  not  your 
interest,  rely  on  it.    . 

"  Yours  truly, 

"  William  Marriott." 

The  company  continued  to  employ  the  vessel  in  tlie 
same  trade  until  the  17th  of  September,  when  they  gave 
the  captain  and  crew  a  week's  notice,  and  discharged  all 
hands  a  few  days  afterwards.  During  their  employment 
of  the  ship,  she  sustained  considerable  damage  from  being 
engaged  in  racing  with  other  vessels,  and  one  of  the  main 
frames  of  the  engine  was  broken.  On  the  3rd  of  October, 
1859,  the  company  sold  her  to  Messrs.  Pearson,  Coleman, 
&  Co.,  for  750t,  without,  as  the  plaintiff  deposed,  notice 
to  him  of  the  sale  until  the  contract  was  completed. 

The  company  subsequently  sent  to  the  plaintiff  an 
account,  in  which  the  balance  against  him  was  454/.  195., 
of  which,  according  to  the  defendant's  evidence,  about 
163/.  was  due  for  unpaid  principal,  interest,  and  costs,  and 
the  residue  the  trading  losses,  and  for  which  they  instructed 
the  sheriff  to  arrest  the  plaintiff.  In  the  account  rendered^ 
the  auctioneer's  fees  were  put  down  as  21/.  16^.  8rf.,  and 
the  company's  solicitor's  costs  at  42/.  11^.  8rf.  The 
expenses  connected  with  the  ship  were  stated  in  the 
account  at  473/.  Us.  lOrf. 

After  the  sale,  in  consequence  of  it  being  stated  that 
the  purchaser  was  willing  to  sell  the  ship  for  400/.,  Mr. 
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1860.         Sheppard,  the  plaintiff's  solicitor,  applied  to  the  firm  to 

Marriott     know  if  they  were  willing  to  sell  her  for  that  sum,  but,  in 

The  Anchor  ^^P^J  ^  s^^h  application,  Mr.  Pearson  wrote  as  follows:— 
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"Russia  Chambers,  98,  High  Street,  Hull, 
"February  7th,  1860. 
"A.  F.  Sheppard,  Esq. 

"  Dear  Sir, — You  are  wrongly  informed.  The  price 
for  the  "  Orwell*'  is  2000/.,  and  we  have  a  customer  for 
her  in  Russia,  we  expect,  at  a  higher  figure. 

"  Yours  truly, 

"Z.  C.  Peabson." 


The  eleventh  paragraph  of  the  bill  was  as  follows  :— 
"  The  said  company  allege  that  the  speculation  with  the 
said  vessel  entailed  heavy  losses,  and  claiin  to  be  entitled 
to  charge  the  said  plaintiff,  William  Adolphus  Marriott, 
with  the  losses  consequent  on  such  use  of  the  vessel,  and 
claim  a  balance  due  to  them  in  their  account  with  the 
plaintiff,  and  threaten  and  intend  to  issue  execution  on 
such  judgment,  against  the  person  and  property  of  the 
said  plaintiff;  but  the  plaintiff  charges  that  the  company 
might  have  sold  the  ship,  under  the  power  contained  in  die 
Merchant  Shipping  Act,  1854,  or  at  all  events  ought  not 
to  have  parted  with  such  ship,  and  ought  not  to  have 
offered  the  ship  for  sale  under  such  disadvantageous  con- 
ditions, and  in  their  accounts  with  the  plaintiff  ought 
to  be  charged  with  the  value  of  the  ship  at  the  time  of 
taking  possession  thereof,  and  ought  to  be  allowed  the 
losses  alleged  to  have  been  sustained  by  trading  with  the 
said  shi'p.  The  plaintiff  further  charges,  that  nothing  is 
due  from  him  to  the  said  company,  and  that,  on  the  con- 
trary, a  balance  is  due  from  such  defendants  to  the  plain- 
tiff, and  if,  in  taking  such  accounts,  a  balance  should  be 
found  due  to  the  plaintiff,  the  company  ought  to  be 
decreed  to  pay  such  balance,  with  interest  at  5L  per  cent., 
from  the  time  when  such  balance  became  due  to  the  time 


CASES  IN  CHANCERY. 


463 


Reybr- 

8I0NABT 
COMPAKT 

(Limited). 
Stattment. 


of  payment  thereof;  the  plaintiff,  on  his  part  offering,  if  a        i860, 
balance  should,  in  taking  such  accounts,  be  found  due     Marrioi 
from  him,  to  pay  such  balance  to  the  said  defendants,  ipng  anchor 
And  the  plaintiff  further  charges  that  the  company  ought, 
in  the  mean  time,  to  be  restrained  by  the  injunction  from 
issuing  execution  on  such  judgment  against  the  person 
and  goods  of  the  said  plaintiff. 

On  the  part  of  the  defendants,  the  captain  of  the  vessel 
deposed  that,  at  the  time  the  defendants  took  possession, 
the  captain  and  crew  were  engaged  by  the  plaintiff,  or  at 
least  the  crew  had  been  engaged  by  the  captain,  as  his 
agent,  up  to  the  5th  of  October,  1859,  and  that  the  plain- 
tiff had  granted  return  tickets  until  that  period. 

On  the  part  of  the  defendants,  several  of  the  crew 
deposed  that  they  had  been  engaged  by  the  week,  and 
some  of  them  added,  that  they  would  not  have  entered 
into  a  longer  engagement.  The  engineer  further  deposed, 
that,  on  the  17th  of  September,  the  defendants  had  given 
notice  to  discharge  all  hands  on  a  week's  notice.  The 
ship's  articles,  which  were  made  an  exhibit  by  the  de- 
fendants, stated  that  "  the  wages  were  to  be  weekly,  as 
likewise  this  agreement." 

The  plaintiff  deposed,  that  very  few  return  tickets 
had  been  issued,  and  the  notices  stated,  that  they  were 
"  available  any  day  the  ship  was  running  and  had  room." 
That  only  one  person  had  made  a  claim  in  respect  of  the 
return  ticket;  and,  on  being  shown  this  provision,  was 
satisfied  with  the  explanation. 

There  was  a  mass  of  very  conflicting  evidence  as  to  the 
value  of  the  ship,  the  plaintiff's  witnesses  fixing  her  value, 
the  lowest  estimate  being  at  from  1500/.  to  1800/.,  and 
the  highest  reaching  2500/. 

On  the  part  of  the  defendants,  the  lowest  estimate  was 
500/.,  and  the  highest  that  of  ]VIr.  Home,  the  auctioneer, 
who  deposed  that  she  was  not  worth  more  than  900/. 
when  the  company  took  possession. 

On  the  8th  of  May,  1860,  the  Vice-Chancellor  granted 
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an  injunction,  restraining  the  defendants  from  continuiDg 
proceedings  on  the  execution  they  had  taken  out  against 
the  pUtintiff.  The  defendants  appealed  against  this  order, 
and,  on  the  6th  of  June,  the  motion  came  on  to  be  heard 
before  the  Lords  Justices,  when  it  was  arranged,  that,  on 
payment  into  court  of  120/.,  the  motion  should  be  turned 
into  a  decree. 

Mr.  Malins  and  Mr.  J.  W.  De  Loriffueville  Giffard^  for 

the  plaintiff: — 

First,  it  was  submitted,  that  the  mortgagee  of  a  ship 
had  no  right  to  employ  her  in  trade,  but  was  bound, 
within  a  reasonable  time,  to  sell  her  under  the  power 
contained  in  the  Merchant  Shipping  Act(a).  A  ship 
was  a  perishable  chattel,  and,  therefore,  those  cases  in 
which  mortgagees  of  land  had  been  held  entitled  to 
use  it  had  no  application.  She  was  not  only  subject  to 
the  ordinary  risk  arising  from  wear  and  tear,  but  migbt 
go  to  the  bottom  in  a  moment. 

Again,  by  the  use  of  a  ship,  the  owner,  who  con- 
tinued owner,  might  be  made  answerable  for  damages 
arising  from  such   employment.     The  504th  section  of 


(a)  LXIX. — "A  mortgagee  shall 
not,  by  reason  of  his  mortgage, 
be  deemed  to  be  the  owner  of  a 
ship,  or  any  share  therein,  nor 
shall  the  mortgagor  be  deemed 
to  have  ceased  to  be  owner  of 
such  mortgaged  ship  or  share, 
except  in  so  far  as  may  be  neces- 
sary for  making  such  ship  or 
share  available  as  a  securit}'  for 
the  mortgage  debt." 

LXX, — "  A  mortgagee  shall  not, 
by  reason  of  his  mortgage,  be 
deemed  to  be  the  owner  of  a  ship, 
or  any  share  therein,  nor  shall 
the  mortgagor  be  deemed  to  have 
ceased  to  be  owner  of  such  mort- 
gtiged  ship,  except  in  so  far  as 


may  be  necessary  for  making  each 
ship  or  share  available  as  a  secu- 
rity for  the  mortgage  debt." 

LXXL  — "Every  registered 
mortgagee  shall  have  power  abeo- 
lutely  to  dispose  of  the  ship  or 
share,  in  respect  of  which  be  ii 
registered,  and  to  give  effectual 
receipts  for  the  purchase  money. 
But  if  there  are  more  persons  than 
one  registered  as  mortgagees  of 
the  same  ship  or  share,  no  salM* 
quent  mortgagee  shall,  except  un- 
der the  order  of  some  court  capable 
of  taking  cognizance  of  such  mtt- 
ters,  sell  such  ship  or  rfiare  with- 
out the  concurrence  of  every  prior 
mortgagee." 
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the  Merchant  Shipping  Act,  while  it  limited  the  measure        i»<flo. 
of  liability  of  the  owner  for  accidents,  clearly  recognised     marrio 
that  liability  for  damages,  occasioned  without  his  fault  ^^^  akchoe 
or  privity  (a).     It  was  no  answer  to  a  stranger  that  the 
persons  in  charge  of  the  ship  were  not  the  servants  of  the 
mortgagor,  because,  though,  as  between  mortgagor  and 
mortgagee,  the  mortgagee  was  liable,  a  third  person  had 
a  'right  to  look  to  the  person  on  the  register  as  owner : 
Fenton  v.  The  City  of  Dublin  Steam  Packet  Company  {b). 

Again,  the  mortgagee  does  not  appear  bound  to  insure, 
but  if  the  owner  insured  for  his  own  protection,  the  acts 
of  the  mortgagee,  if  allowed  to  use  the  vessel,  might 
forfeit  the  insurance. 

There  was  no  case  in  which  it  had  been  decided  that  a 
mortgagee  of  a  ship  was  entitled  to  the  use  of  her ;  there 
were,    however,   two  cases    in    which  Vice-Chancellor 


(a)  CCCCCrV.-."No  owner 
of  any  sea-going*  ship,  or  share 
therein,  Bhall,  in  cases  where  all  or 
any  of  the  following  events  occur 
without  his  actual  fault  or  privity 
(that  is  to  say) — 
(!)•  Where  any  loss  of  life,  or 
personal  injury  is  caused  to 
any  person  being  carried  in 
such  ship. 
(2).  Where  any  damage  or  loss 
is  caused  to  any  goods,  mer- 
chandise,  or    other    things 
whatsoever,  on    board    any 
such  ship. 
(3).  Where   any  loss  of  life  or 
personal  injury  is  caused  to 
any   person  carried   in  any 
other  ship  or  boat,  by  reason 
of  the  improper   navigation 
of  such  sea-going   ship    or 
boat. 
(4).  Where  any  loss  or  damage 
is,  by  reason  of  any  such  im- 
proper navigation  of  such  s«a- 


g^ing  ship  as  aforesaid,  caused 
to  any  other  ship  or  boat,  or 
to  any  goods,  merchandise, 
or  other  things  whatsoever, 
on  board  any  other  ship  or 
boat, 
be  answerable  in  damages  to  any 
extent  beyond  the  value  of  his 
ship  and   the  freight  due  or  to 
grow  due  in  respect  of  such  ship 
during  the  voyage,  which  at  the 
time  of  the  happening  of  any 
such  events  as   aforesaid   is   in 
prosecution  or  contracted  for,  sub- 
ject to  the  following  proviso  (that 
is  to  say)  that  in  no  case  whei*e 
any  such  liability  as  aforesaid  is 
incurred  in  respect  of  loss  of  life 
or  personal  injury  to   any  pas- 
senger, shall  the  value  of  uuy  such 
ship  ond  the  freight  thereof  be 
taken  to  be  less  than  fifteen  pounds 
per  registered  ton." 
(b)  8  Ad.  &  £.  835. 
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1860.         Wood  expressed  an  opinion  in  favour  of  the  mortgagee's 

HiRBioTT     i%ht,  The  Uitropean  and  Australian  Steam  Packet  Com- 

Th«  AircHOB  P^^  ^*   ^^  Royal  Mail  Steam  Packet  Company{a),  De 

Rbtbr-       Mattosy.  Gibson  (b);  but  he  decided  the  question  there 

8I0HABT  .,,.«., 

Company      raised  on  dinerent  grounds. 
f  ^  Secondly^  assuming  the  mortgagees  entitled  to  use  the 

'^'y***"*'^*  ship  in  a  proper  way,  it  was  submitted  that  they  were  not 
entitled  to  engage  her  in  a  speculation,  and  still  less  to 
throw  the  losses  in  trade  on  the  mortgagor. 

In  this  case  they  were  warned  by  the  plaintiff  that  the 
Ipswich  and  London  traffic  was  a  losing  one,  that  he  had 
lost  considerably,  and  had  finally  discontinued  it;  but 
they  chose  to  embark  in  the  speculation,  and  thereby  sus- 
tained considerable  losses.  If  they  chose  to  keep  the  ship 
in  their  own  possession,  they  must  be  charged  with  a  proper 
rent:  TVttelock  y.  Itoby{c).  As  to  charging  the  trade  losses 
on  the  mortgagors,  there  was  and  could  be  no  case  that 
went  that  length.  The  mere  right  to  use  the  mortgaged 
property,  which  was  all  Vice-Chancellor  Wood  sanc- 
tioned by  his  opinion,  was  a  very  different  thing  firom  the 
right  to  charge  the  mortgagor  with  the  cost  of  everything 
that  the  mortgagees  might  require  to  make  what  use  of 
the  chattel  they  pleased.  It  was  submitted  there  was  no 
authority  for  such  a  proposition. 

Again,  a  mortgagee  must  not  commit  waste:  Thomey' 
crofty,  Crockett{d)^  Williams  v.  Price{e\  Smart y.  Hunt{f), 
Here  it  was  in  evidence,  that  the  defendants,  by  their 
improvident  conduct,  had  so  injured  the  vessel,  that  had 
she  been  forthcoming  it  would  be  a  matter  of  course  to 
have  ordered  an  inquiry  as  to  the  damage  done ;  but 
the  defendants  having  by  their  conduct  made  that  course 
impossible,  it  was  submitted  that  the  proper  course  would 
be  to  charge  them  with  value  when  they  took  possession. 
Omnia    prcesumuntur    contra    spoliatorem.     This  was   a 

(a)  4  K.  &  J.  676.  (d)  16  Sim.  445. 

lb)  1  J.  &  H.  79.  (f)  1  S.  &  St.  681. 

(c)  15  Sim.  265.  (/)  1  Vera.  418. 
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principle  of  law,  Armory  v.  Delamirie{a\  as  well  as  of        ^8^- 

equity:  Lupton  v.  White{b).  Mabriott 

The  defendants,  having  driven  the  pldntiff  into  this  thr  Anchor 

court,  must  pay  the  costs  of  the  suit ;  moreover,  having      jj^onary 

sold    the    property,  they    proceeded   on  the    collateral     Compaht 
1.11          IT              .1              1         T*.                 (Limited). 
security,  which  they  had  no  right  to  do :  Lockhart  v.         

Hardy  {c).  Argum^U 

Mr.  Shapter  and  Mr.  Dickinson  for  the  defendants. 

Not  only  was  the  mortgagee  bound  to  make  the  mort- 
gaged property  profitable,  but  in  some  cases  he  would  be 
charged  with  wilful  default,  if  he  neglected  to  do  so. 

It  was  contended  that  the  mortgagee  of  a  ship  stood  in  a 
different  position  in  this  respect,  but  no  authority  had 
been  adduced  in  support  of  that  proposition.  It  might 
be  that  a  mortgagee  would  ordinarily  rather  realise  his 
security  than  retain  possession  of  the  ship,  and  that 
might  explain  why  no  actual  decision  had  been  given  as 
to  the  mortgagee's  right;  but  in  a  case  where  the  question 
had  risen  incidentally.  Vice  -  Chancellor  Wood  had  ex- 
pressed his  strong  opinion  in  favour  of  the  mortgagee's 
right  to  use  the  ship  :  The  European  and  Australian  Mail 
Company  v.  Royal  Mail  Company  {d);  De  Mattos  v. 
Gibson{e).  It  might  be  that  this  was  a  dictum,  but  there 
was  absolutely  no  authority  the  other  way. 

It  was  admitted  that  the  ordinary  right  of  the  mort- 
gagee of  a  ship  was  to  sell  her,  and  here  the  defendants 
endeavoured  to  sell  her,  but  without  success.  It  was  ob- 
jected to  the  sale,  first,  that  she  was  sold  with  her  engage- 
ments ;  secondly,  that  there  was  a  mis-description  in  the 
particulars  of  sale;  thirdly,  that  there  was  no  opportunity 
for  inspection,  as  the  vessel  was  kept  running. 

As  to  the  first  point,  there  was  an  engagement  subsisting 
between  the  plaintiff  and  the  crew,  which  was  a  charge  on 


(a)  1  Smitb,  L.  C.  151. 

(b)  15  Yes.  432. 
{e)  9  Bemv.  349. 


(i)  4  K.  &  J.  676. 
(f)  IJ.  &H.79;  fi.c.  4DeG. 
k  J.  276. 
K  k2 
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the  vessel,  and  there  were  also  return  tickets  granted  by 
the  plaintiff. 

Secondly,  the  particulars  of  sale  were  sent  to  the 
plaintiff  to  correct,  and  he  refused  to  put  them  right, 
though  he  raised  the  objection,  and  could  not  therefore 
now  be  heard  to  complain ;  moreover,  they  were  corrected 
when  the  ship  was  offered  for  sale  on  the  12th  of  August 

Thirdly,  the  company,  in  continuing  the  running,  were 
acting  to  the  best  of  their  judgment  and  bond  Jide,  and 
were  therefore  not  responsible. 

On  the  whole  case,  it  was  submitted  that  the  defendants 
were  entitled  to  use  the  ship,  and  that  they  did  so 
bond  fidty  and  with  a  view  to  benefit  the  mortgagor,  and 
therefore  had  done  all  that  a  mortgagee  was  required  by 
the  law  of  this  Court  to  do. 

With  regard  to  the  ultimate  sale,  the  evidence  showed 
that  the  vessel  was  worn  out,  and  the  mortgagees  having 
endeavoured  to  get  the  best  price  they  could,  were 
justified  in  selling  her  for  750/.  An  attempt  had  been  made 
to  impute  to  them  improper  motives  in  selling  to  Messrs. 
Pearson,  but  that  had  been  completely  disproved. 

Lockhart  v.  Hardy  was  a  case  of  foreclosure  and  not  of 
sale. 

On  the  whole,  it  was  submitted  the  only  decree  the 
plaintiff  was  entitled  to  was  the  common  decree  for  re- 
demption against  mortgagees  in  possession. 

[^Gardner  v.  Cazenove{a\  was  cited.  See  alsoDtcifli- 
son  V.  Kitchen  (J).] 

Mr.  Malins  in  reply. — Seamen  could  no  longer  proceed 
in  the  Admiralty  Court  for  sums  under  50i  Their 
remedy  was  to  apply  to  the  local  magistrate :  section  189 
of  the  Merchant  Shipping  Act,  1854.  Moreover,  the 
measure  of  damages  for  breach  of  contract  was  a  month's 
wages:  section  167.  But,  further,  the  evidence  wholly 
disproved  the  alleged  contract. 

{a)  1  H.  &  N.  423.  {h)  8  Ell.  &  Bl.  780. 
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The  Vice-Chancellor  : — 

This  is  a  case  of  considerable  difficulty^  because  the 
Court  has  to  decide  how  far  a  mortgagee,  who  took 
possession  of  mortgaged  property  of  a  peculiar  description, 
has  acted  in  that  careful  and  provident  manner  in  which 
the  Court  requires  every  mortgagee  to  act  when  he  takes 
possession  of  the  mortgaged  estate.  The  subject-matter 
of  the  mortgage  was  an  iron  steam-ship.  She  had  been 
employed  for  some  time  in  carrying  goods  and  passengers 
between  London  and  Ipswich.  On  the  20th  of  July, 
1859,  the  defendants,  being  mortgagees  of  this  vessel,  took 
possession  of  her ;  and  it  is  beyond  all  question  that  the 
taking  possession  was  an  act  which  was  entirely  justifiable. 
They  sold  her  at  the  end  of  the  month  of  October  following, 
for  the  simi  of  750/.  The  question  is,  whether,  in  adjusting 
the  account,  the  plaintiff,  as  mortgagor,  is  to  have  credit 
only  for  the  sum  of  750/.,  produced  by  the  sale  at  the  end 
of  October,  or  whether  the  conduct  of  the  defendants  from 
the  time  they  took  possession  of  the  ship,  and  the  way  in 
which  they  dealt  with  the  ship,  has  been  such  as  that  the 
Court  can  justly  charge  the  defendants  with  the  value 
of  the  ship  as  she  was  when  they  took  possession. 

Where  a  mortgagee  enters  into  possession  of  the  mort- 
gaged estate,  with  a  view  to  sale,  he  is  bound  to  act 
with  the  same  care  and  the  same  prudence,  and  to  use 
every  effort,  which  a  prudent  proprietor  would  use,  to 
have  the  sale  conducted  to  the  greatest  advantage.  Upon 
the  evidence  of  the  defendants  themselves,  it  appears  that 
they  employed  a  person  of  the  name  of  Home,  an 
auctioneer,  and  a  person  who  is  experienced  in  the  sale 
of  property  of  this  description,  to  advise  them  as  to  the 
best  mode  of  bringing  her  to  sale.  He  was  instructed 
to  examine  the  vessel.  He  says  he  examined  her, 
and  it  appears  from  the  witness's  own  evidence,  that 
the  day  after  he  took  possession  he  came  to  the  de- 
fendants, and  brought  with  him  the  captain  or  com- 
mander of  the  vessel,  the  engineer  of  the  ship,  and,  I 
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believe^    another    person.      It  appears  that   the   com* 
mander  made  a  difficulty^  alleging  that  the  crew  had  an 
engagement  with  the   plaintiff  which   entitled  them  to 
wages  for  their  services  on  an  agreement  to  endure  to 
the  5th  of  October.     I  think  it  is  clearly  proved  that  that 
statement  was  an  untrue  statement^  and  in  fact  it  appears 
from  the  evidence  that  the  defendants  themselves  must 
have  ascertained  it  to  be  an  untrue  statement ;  for  the 
evidence  shows  that^  although  on  the  21st  of  July  the 
defendants  were  made  to  believe  that  the  crew,  captain, 
and  engineer  of  the   ship  were  engaged  till  the  5th  of 
October,  and  they  acted  upon  that  belief,  yet  that  they 
themselves  dismissed   them   on  a  notice  of   the    16th 
of  September  as  on  a  weekly  engagement,  which  was 
to   expire   on    the  23rd.      The    documentary  evidence 
and   the    parol    evidence    prove    that    they    were   not 
engaged   on    any    binding   engagement    that   could  he 
considered  as  in  any  degree  binding  on  the  defendants 
by   any   other  than  a  weekly  engagement.     The  con- 
sequences   of   any   misrepresentation    on   this    subject 
must  rest  with  the  defendants,  for  it  does  not  appear  ihaX 
the  defendants  took  the  trouble,  before  they  acted  upon 
the  belief  of  this  engagement,  to  ask  the  plaintiff  whether 
it  was  true  or  not;  and  it  appears  that  the  plaintiff,  as 
soon  as  he  heard  that  such  an  allegation  had  been  made 
by  the  captain,  within  a  very  few  days  after  the  defendants 
had  taken  possession  of  the  vessel,  told  them  that  there 
was  no  such  engagement ;  that  it  was  all  nonsense ;  warns 
them  of  the  consequences  of  acting  on  such  a  belief,  and 
advises  them  not  to  work  the  vessel  upon  such  an  engage- 
ment.    It  appears  that  the  plaintiff  had  good  reason  for 
giving  that  advice,  for  he  himself  had  ceased  to  employ 
the  sliip  in  the  way  in  which  the  defendants  resolved  to 
employ- her,  and  had  ceased  to  do  so  because  he  found 
that  it  was  a  losing  business. 

By   the   law    of   this   Court,   and    the  principles  of 
common  sense,  if  a  mortgagee  takes  possession  of  the 
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mortgaged  property,  and  uses  it  for  the  purpose  of  any       J800. 
speculation  or  adventure,  which  turns  out  unfortunate,  he     Marriott 
must  bear  the  loss.     Here  the  question  is,  whether  the  r^^^  anchor 
plaintiff  is  to  be  charged  with  the  sum  of  450/1  in  respect       »«▼»»- 
of  the  losses  incurred.    It  would  require  a  very  strong  case     Company 

indeed  to  justify  the  Court  in  saying  that  a  mortgagor  is         

to  be  visited  with  a  loss  wilfully  and  advisedly  incurred     Z*"*^*"*"'* 
by  the  mortgagees,  in  entering  into  a  losing  speculation. 
The  defendants  must  bear  the  consequences  of  the  mis- 
conduct of  their  agent. 

With  regard  to  the  attempted  sale,  it  appears  that  the 
auctioneer  penned,  and  printed,  and  circulated  advertise- 
ments which  described  the  vessel  as  having  two  boilers,  but 
diat  one  was  of  particular  value,  for  that  it  had  recently 
been  fitted  up  at  a  very  great  expense;  the  fact  being  that 
she  had  only  one  boiler.  The  plaintiff  warned  the  defen- 
dants that  there  was  a  misdescription  in  the  advertisement. 
The  witness  Parkinson,  who  gives  his  evidence  for  the  de- 
fendants, speaking  of  the  value  of  the  vessel,  says :  "  From 
my  knowledge  and  experience  of  boilers  generally,  they 
depreciate  very  much  in  value,  and,  supposing  them  to  be 
subjected  to  easy  wear,  they  would  not  be  worth  more  than 
half  the  price  they  cost  after  twelve  months'  use."  Now 
this  is  the  defendants'  evidence :  they  say  that  they  kept 
the  vessel  running,  and  used  her  in  order  to  bring  her  to  a 
sale  to  advantage.  Yet  it  appears  that,  if  they  kept  her 
running  for  twelve  months,  the  boilers  would  not  be 
worth  half  what  they  cost  at  the  end  of  that  time.  But 
what  the  plaintiff  besought  the  defendants  to  do  was  not 
to  run  her.  His  letter  of  the  13th  of  August  states  to 
them,  in  the  clearest  and  I  think  the  most  sensible  way^ 
that  their  course  was  to  discharge  all  the  crew  and  the 
captidn,  who  were  only  at  weekly  wages,  and  lay  the 
vessel  up  in  dock.  He  tells  them  that  Victoria  Dock  is 
the  cheapest  dock,  and  he  recommends  them  to  employ  a 
carefiil  man,  whom  he  names,  and  to  use  the  best  means 
when  she  is  laid  up  to  find  a  purchaser. 
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1800.  Home,  the  auctioneer,  says,  in  the  fourth  paragraph 

Mabbiott     of  his  first  affidavit,  that,  *'  the  steamer  was  not,  in  my 

The  akchor  judgment,  worth  more  than  900t  at  the  time  when  the 

Rbybb-       company  took  possession."     Therefore,  according  to  the 

Company      defendants'  evidence,  she  was   worth   900/.  when  they 

(    IMITBD).       Ijggj^jj  ^  ygg  j^gj.^  j^^J  gjjg  qqIJ  £qj.  y^Qi^  ^^  ^Jjg  ^jj^  ^f  ^ 

Judgment,  losing  speculation.  As  to  the  mode  of  conducting  the 
sale,  there  is  no  evidence  of  the  publication  of  advertifle- 
ments  or  inquiries  for  purchasers.  The  only  advertisement 
they  seem  to  have  published  with  a  view  to  attract  par- 
chasers  was  the  advertisement  with  the  gross  misdescrip- 
tion that  the  vessel  had  two  boilers.  All  this  shows  the 
very  reverse  of  that  prudent  and  careful  management  of 
the  property,  with  a  view  to  a  sale  to  the  best  advantage, 
which  the  Court  requires  of  a  mortgagee.  The  decree 
must  therefore  be  as  follows : — 

Declare  that,  having  regard  to  the  way  in  which  the 
defendants  dealt  with  the  steam-ship,  stores,  and  effects, 
in  the  pleadings  mentioned,  after  they  took  possession 
thereof  on  the  20th  of  July,  1859,  the  defendants,  in 
taking  the  accounts  hereinafter  directed,  are  to  be  charged 
with  the  value  of  the  said  steam-ship,  fittings,  stores,  and 
effects  therein,  at  the  time  when  they  so  took  possession 
thereof.  Let  the  chief  clerk  ascertain  and  state  what  he 
shall  find  to  be  the  fair  value  of  the  siud  steam-ship, 
fittings,  stores,  and  effects  therein,  so  taken  possession  of 
by  the  defendants  on  the  20th  of  July,  1859,  when  such 
possession  was  taken.  Then  there  will  be  the  usual 
account  of  what  is  due  for  principal  money,  interest,  and 
costs,  properly  incurred  before  the  20th  of  July,  1859, 
upon  the  security  of  the  ship,  and  a  direction  to  charge 
the  defendants  in  taking  the  accounts  with  what  is  ascer- 
tained to  be  the  value  of  the  ship.  Tax  the  plaintiff's 
costs  of  the  suit  up  to  and  including  the  hearing.  Order 
the  defendants  to  pay  the  plaintiff  the  amount  of  such 
costs.     Reserve  further  consideration. 
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SPURGIN  V.  WHITE.  i?^ 

J)ec.  nst  ^ 

T22nd. 
HIS  was  a  motion  for  an  injunction  against  certain  where  the 

defendants  to  restrain  the  defendant  William  White  from  bo^of  freli- 

acling  as  agent  or  manager  of  the  society,  from  selling  »*ou«  society 

any  of  the   books  of  the   society,  from   receiving   any  agent  at  a 

monies  due  to  the  society,  and  from  selling,  publishing,  «8b7month«' 

or  advertising  from  the  house  of  the  society  any  Spiri-  pg^onon  eUhw 

tualistic  books,  periodicals,  or  other  works,  and  from  dis-  side,"  with 

turbing,  hindering,  or  molesting  the  plaintiffs,  or  their  occupy  and 

agents,  in  the  possession  or  enjoyment  of  the  said  house,  ^ade  S^a 

books,  stock-in-trade,  fixtures,  furniture,  and  effects,  or  ^^^^  beiong- 

.  .  .  .  /         ing  to  the 

in  carrying  on  the  business  and  objects  of  the  said  society  society,  and 

at  the  said  house ;  and  that  the  other  defendants  might  summarily 

be  restrained  from  permitting,  aiding,  or   abetting  the  for'i^Jeeed**^ 

said  William  White  in  acting  as  aforesaid.  misconduct, 

and  resumed 
The  bill  alleged,  that,  on  the  26th  of  February,  1810,  the  possession 

certain  persons,  professing  the  doctrines  of  Swedenborg,  of  which  iSey 

formed  themselves  into  a  society,  and   at  the   meeting  ^®^*r**J[jjui 

passed  rules  and  regulations  for  the  government  of  the  dispossessed 

'It  i»»^y  ^®  agent : 

society.     Between  that  period  and  1834,  the  society  m-  on  a  bill  filed 

creased  in  numbers,  and  acquired  considerable  property,  pairing  ™ody 

On  the  19th  of  June  in  that  year,  a  meeting  was  held,  at  ^^^  ^*^* 

.  granted  an 

which  it  was  resolved,  that  a  deed  of  trust,  declaring  the  injunction  to 

constitution  of  the  society,  should  be  enrolled,  which  was  Jj^^fi^m*^ 
executed  on  the  4th  of  August,   1834.     By  the  deed,  ^^eS'^^^L- 
which  was  under  the  hand  and  seal  of  the  then  com-  sion. 
mittee,  it  was  testified  and  declared,  that  the  rules,  orders, 
and   regulations  thereinbefore   recited,  were   the   rules, 
orders,  and  regulations  of  the  said   society;    that  such 
society  was  a  voluntary  society,  consisting  of  such  per- 
sons as  contribute  to  the  funds  thereof  by  annual  volun- 
tary subscriptions  and  otherwise ;  and  that  no  member. 
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whether  filling  any  office  or  not,  had  any  beneficial  inte- 
rest in  the  funds  and  effects  thereof,  unless  the  priyil^ 
of  purchasing  books  under  the  said  rules  should  be  con* 
sidered  as  such,  but  that  the  same  were,  and  should  be, 
exclusively  applicable  to  and  for  the  purpose  of  printing 
and  publishing  the  works  of  the  said  Emanuel  Sweden* 
borg,  according  to  the  rules,  orders,  and  resolutions  of 
the  siud  society ;  and  also  that  the  said  parties  thereto,  in 
their  several  and  respective  characters  of  chairman,  oom- 
mittee*men,  treasurer,  and  trustees,  did  thereby  accept 
such  respective  offices,  and  by  the  said  deed-poll  testified 
and  declared  that  they  were  amenable  to  the  forgoing 
rules,  orders,  and  resolutions,  as  fiskr  as  the  same  con- 
cerned them  respectively,  and  to  all  rules  of  law  and 
equity  applicable  to  their  respective  situations  and  cha- 
racters; and  likewise,  that,  so  long  as  they  filled  the 
said  offices  respectively,  or  were  members  of  the  said 
society,  they  should  become  amenable  to  such  fiirthar 
rules,  orders,  and  resolutions  of  the  stud  society  as  should 
be  thereafter  made  under  the  authority  of  the  rules  for 
the  time  being,  and  be  declared,  concerning  the  affidrs 
thereof,  and  to  all  rules  of  law  and  equity  applicable 
thereto. 

In  1854,  the  society,  having  determined  to  establish  a 
library  and  reading-room,  and  to  take  suitable  premises 
for  that  purpose,  and  for  a  shop  at  which  the  society's 
publications  might  be  kept  and  stored,  advertisements 
were  published  for  a  librarian  and  storekeeper,  and  the 
committee,  at  a  meeting  held  in  July,  resolved,  that  the 
person  appointed  should  have  rent  and  premises  tax-free 
in  a  good  situation;  that  35/.  per  cent,  should  be 
allowed  to  the  storekeeper  on  all  books  sold  out  of  the 
stock,  but  not  on  donations  or  subscriptions ;  he  making 
such  arrangements  with  booksellers,  agents  of  the  said 
society,  as  the  committee  might  from  time  to  time  deter- 
mine, and  that  he  should  be  allowed  to  carry  on  a  retail 
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business  in  other  New  Church  works  and  general  literature 
for  his  own  benefit;  the  committee  guaranteeing  him 
150L  for  the  first  year.  At  a  meeting  of  the  committee^ 
held  on  the  13th  of  July>  1854^  the  minutes  of  the 
meeting  of  the  6th  of  July,  1854,  were  read  and  con- 
firmed, and  it  was  "  resolved,  that  William  White,  of 
Glasgow  (the  defendant)  be  elected  the  storekeeper  and 
agent  in  the  general  terms  mentioned  in  the  said  resolu- 
tion of  the  6th  of  July,  1854,  with  such  modifications 
as  might  be  agreed  upon,  and  that  Mr.  White  should  be 
requested  to  meet  the  committee  as  early  as  possible  to 
arrange  the  final  terms,  and  to  assist  in  looking  for  a 
proper  house." 

Mr.  White  was  afterwards  appointed  storekeeper  and 
agent,  and  held  the  office  until  dismissed  in  consequence 
of  the  present  dispute,  but  during  the  last  two  years  he 
only  received  a  salary  of  75/. 

In  June,  1855,  the  society  purchased  a  lease  of  the 
house  now  in  dispute  for  eighty  years,  being  No.  36, 
Bloomsbury  Street,  for  the  sum  of  1450/.  On  the  pur- 
chase, the  society  converted  the  ground-floor  into  a  shop 
and  warehouse  for  the  publication  and  sale  of  the  writings 
of  Swedenborg,  and  the  first-floor  into  a  library  and 
reading-room  for  the  use  of  the  members  of  the  society, 
and  permitted  William  White,  the  defendant,  to  occupy 
the  upper  rooms  for  his  residence.  A  general  meeting 
was  held  on  the  19th  of  June,  1855,  at  which  the  laws 
and  regulations  of  the  Swedenborg  Society  were  re- 
vised. 

The  rules  provided,  among  other  things  (rule  10),  that 
no  alteration  should  be  made  in  the  laws  of  the  society, 
except  in  a  general  meeting,  and  no  motion  for  that  pur- 
pose should  be  received  unless  notice  should  have  been 
given  to  the  secretary  for  one  month  previous.  The 
13th  rule  provided  that  the  afiiurs  of  the  society  should 
be  conducted  by  a  committee  consisting  of  twelve  mem- 
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bers^  who  should  be  elected  at  the  animal  general  meeting 
from  donors  of  61.  and  upwards^  and  annual  subscribers 
of  1/.  and  upwards,  residing  within  ten  miles  of  the 
society's  house,  and  of  the  treasurer,  who  should  be  a 
member  of  the  committee  by  virtue  of  his  office.  The 
21st  rule  provided  that  the  treasurer  should  be  appointed 
annually  by  the  general  meeting,  and  should  be  a  mem- 
ber of  the  committee  by  virtue  of  his  office. 

At  the  annual  general  meeting  held  on  the  19th  of 
June,  1860,  all  the  plaintiffs  and  two  of  the  present 
defendants  were  appointed  the  committee. 

The  bill  alleged  that  within  the  last  few  years  certain 
persons  had  formed  themselves  into  a  society  and  de- 
scribed themselves  as  Spiritualists.  They  professed  to 
hold  conununion  with  the  spirits  of  the  deadj  and  with 
angels  and  demons  by  means  of  tables  and  other  inani- 
mate objects,  and  also  by  means  of  certain  persons  among 
them  whom  they  call  mediums.  And  they  said  that  by 
such  agencies  the  spirits  conferred  with,  gave  revelations 
on  all  manner  of  subjects.  The  bill  further  alleged  that 
books  advocating  these  doctrines  have  been  published, 
containing  accounts  of  revelations  which  the  authors 
allege  to  have  been  made  by  different  spirits.  One  of 
these  authors  called  himself  the  Rev.  T.  L.  Harris,  and 
was  the  author  of  the  "  Arcana  of  Christianity,"  having 
an  appendix  called  the  "  Song  of  Satan,"  which  the  bill 
alleged  contained  passages  of  such  a  blasphemous  and 
ribald  description  that  the  pleadings  of  the  Court  ought 
not  to  be  contaminated  with  them.  The  bill  also  aUeged 
that  the  Spiritualists  published  a  periodical  caUed  the 
"  Spiritual  Telegraph,"  now  the  "  Spiritual  Magazme,'* 
which  was  sold  by  the  defendant  White,  in  which,  among 
other  spiritualistic  works,  he  published  the  **  Arcana  of 
Christianity,  or,  Song  of  Satan."  The  bill  alleged  that 
the  said  William  AVhite  al^o  published  another  work  of 
Mr.    Harris's,   called   the    "Herald    of    Light,"  which 
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spiritualistic  works  were  advertised  side  by  side  with  the  IBOO, 
works  of  Swedenborg.  The  committee  having  ascertained 
that  the  defendant  White  was  selling  such  spiritualistic 
works,  at  a  meeting  held  on  the  5th  of  July,  1860,  passed 
the  following  resolution,  two  of  their  body  dissenting, 
viz.,  Mr.  Wilkinson  and  Mr.  Fryor : — 

**  That  the  conunittee  deem  it  inexpedient  that  the 
writings  of  the  Rev.  T.  L.  Harris,  or  any  other  works 
commonly  called  spiritualistic,  shall  be  kept  in  stock 
or  exposed  for  sale  in  the  society's  house,  and  that  the 
manager  be  requested  not  to  permit  his  name  to  appear  as 
publisher  or  agent  upon  any  such  works,  or  to  be  ad- 
vertised as  a  seller  of  them." 

The  bill  alleged  that  the  committee  immediately  com- 
municated the  resolution  to  Mr.  White,  and  assured  him 
that  the  society  would  indemnify  him  against  any 
pecuniary  loss.  On  the  2nd  of  August,  1860,  Mr.  White 
sent  to  the  plaintiffs  the  following  letter : — 

"  36,  Bloomsbury  Street,  London, 
"2nd  August,  1860. 
"  To  the  Committee  of  the  Swedenborg  Society. 
**  Gentlemen, — At  your  last  meeting,  when  you  passed 
the    resolution    excluding    the   writings    of    the    Rev. 
Thomas  L.   Harris,  or  any  other  work  commonly  called 
spiritualistic,  from  my  stock  and  your  house,  I  was  asked 
what  I  had  to  say  to  it.     Taken  by  surprise,  and  with 
no  time  for  counsel,  I  replied,  *  I  cannot  promise  to  obey 
your  resolution.     I  shall  take  it  into  consideration,  and 
give  you  my  answer  in  a  month.'  My  answer  I  now  give. 
In  1854,  I  became  your  manager,  and  took  office  with 
the  distinct  understanding  that  I  was  to  be  allowed  to 
carry   on  business  as  an    independent  bookseller  and 
publisher.     You  were  neither  involved  in  my  success  nor 
in  my  losses,  nor  compromised  by  my  doings  in  any  way. 
That  agreement  has  been  continued  to  me  from  that  time. 
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Under  this  agreement  I  have  invested  money  in  stod^, 
and  amid  many  diflSculties  have  laboured  year  by  year  to 
make  a  business.  Your  resolution  is  an  infraction  of  my 
agreement;  it  destroys  my  property,  and  undoes  my 
work.  Under  it  I  should  be  no  longer  an  independent 
bookseller  and  publisher,  and  thenceforth  you  would  be- 
come responsible  for  whatever  was  sold  in  this  place.  I 
cannot,  therefore,  yield  to  your  resolution.  In  this 
refusal  I  commit  no  act  of  disobedience.  I  only  require 
that  you  carry  out  your  side  of  the  contract,  and  when  it 
ends  we  may  negociate  anew. — I  am,  gentlemen,  your 
faithful  servant." 


On  reading  this  letter,  the  conunittee  passed  a  resolution 
giving  Mr.  White  six  months'  notice  of  diamiHwal ;  but, 
as  the  bill  alleged,  Mr.  White,  at  a  meeting  held  on  the 
4th  of  October,  1860,  having  stated  that  he  had  with- 
drawn all  the  works  objected  to  firom  the  window  and 
tables,  and  having  undertaken  not  to  sell  any  more 
spiritualistic  works,  the  committee  rescinded  their  notice 
of  dismissal  A  few  days  afterwards,  Mr.  Wilkinson 
sent  to  the  committee  a  requisition  to  call  a  general 
meeting,  signed  by  several  members,  at  which  it  was 
proposed  to  move  resolutions  at  variance  with  the 
resolution  of  the  5th  of  July  previous ;  but  in  order  to 
prevent  future  disputes,  suggesting  that  the  following 
rule  should  be  added  to  the  laws  of  the  society  : — "  The 
Swedenborg  Society  is  responsible  only  for  the  publicsr 
tion  and  sale  of  the  theological  works  of  Emanuel 
Swedenborg,  published  by  the  society,"  and  also,  "  That 
the  manager  be  at  liberty  to  carry  on  business  as  an  in- 
dependent bookseller  and  publisher  on  his  own  respon- 
sibility." 

The  bill  alleged  that  the  conunittee  at  first  determined 
to  call  a  general  meeting,  but  having  appoint^  a  sub- 
committee to  revise,  they  found  that '165  new  names  had 
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been  added^  of  whom  125  were  entered  on  the  4th  of 
August,  1860.  The  bill  alleged  that  the  committee  were 
refused  any  information  as  to  the  sudden  influx  of 
members  or  as  to  their  subscriptions,  and  alleged  that 
many  of  them  were  mere  children,  and  that  a  great 
number  did  not  subscribe  of  themselves,  being  too  poor, 
and  that  the  votes  described  as  of  Birmingham  could  not 
he  found.  The  bill  averred  that  there  had  been  a  fraudu- 
lent fabrication  of  votes.  The  committee  declined  to 
told  the  required  meeting,  but  on  the  8th  of  November, 
1860,  they  met  and  passed  a  resolution  that  it 
.  was  inexpedient  that  Mr.  Wilkinson  should  be  longer 
secretary,  and  appointed  Mr.  Butter.  They  resolved 
also: — 

"  That  as  acts  of  Mr.  White,  inconsistent  with  his 
•duties  as  manager  and  agent  of  the  society,  have  come  to 
the  knowledge  of  the  committee,  he  be  now  dismissed,  and 
that  he  be  required  forthwith  to  quit  the  society's  house 
in  Bloomsbury  Street,  and  to  remove  his  own  stock  and 
other  property;  that  immediate  possession  be  taken  by 
the  conunittee  of  the  society's  premises  and  property,  but 
that  in  carrying  out  this  and  the  last  preceding  resolution, 
regard  be  had  to  the  personal  convenience  and  accommo- 
dation of  Mr.  White  so  far  as  it  can  be  done  without 
prejudice  to  the  interests  of  the  society." 

At  the  same  meeting  the  following  letters  were  read 
and  handed  to  Mr.  White  : — 
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"  Mr.  William  White, — I  hereby  give  you  notice  that 
you  are  dismissed  by  the  committee  of  the  Swedenborg 
Society  from  the  office  of  manager,  as  well  as  of 
storekeeper  and  agent  of  the  said  society. 

"  Dated  this  8th  day  of  November,  1860. 

"  By  order  of  the  conMnittee, 

"John  Spurgin." 
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"  To  Mr.  William  White, — I  hereby  give  you  notice 
forthwith  to  deliver  up  possession  to  the  committee  of  the 
Swedenborg  Society  of  those  portions  of  the  premises  at 
No.  36,  Bloomsbury  Street,  in  the  parish  of  St.  Giles-in- 
the-Fields,  in  the  county  of  Middlesex,  which  you  occupy 
under  your  arrangement  with  the  conmiittee. 

"  Dated  this  8th  day  of  November,  1860. 

"  By  order  of  the  committee, 

*' John  Spurgin." 


"  Sir, — On  behalf  of  the  committee  of  the  Sweden- 
borg Society,  I  beg  to  inform  you  that,  although  the 
committee  have  found  it  necessary  for  the  protection  of 
the  interests  of  the  society,  to  dismiss  you  from  the  office 
of  manager  and  agent  of  the  society,  the  committee  are 
most  anxious  to  carry  out  what  they  are  advised  to  be 
their  duty  in  this  respect  in  such  a  manner  as  to  press  as 
little  as  possible  on  your  private  interest  or  convenience, 
and  that  they  are  prepared,  while  distinctly  denying  any 
legal  claim  on  your  part,  to  take  into  consideration  what 
sum  they  can  allow  you  gratuitously  in  the  nature  of 
compensation  for  your  dismissal  without  notice;  and  in 
doing  this,  they  desire  to  act  with  all  possible  considera- 
tion and  liberality,  but  they  cannot  pledge  themselves  to 
any  specific  terms,  which  must  depend  on  circumstances 
to  which  they  deem  it  unnecessary  now  more  particularly 
to  refer,  and  on  your  own  course  of  proceeding.  I  make 
this  communication  to  you  wholly  without  prejudice  to 
any  of  the  rights  of  the  society. 

"  By  order  of  the  committee, 

"  John  Spurgin,  Chdrman." 


Mr.  Butter  accepted  the  oflSce  of  secretary.  After  the 
business  of  the  committee  was  over,  the  chairman,  on 
going  downstairs,  found,  as  the  bill  alleged,  the  doors  of 
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the  shop  locked  up,  and  Mr.  White  having  refused  to 
open  it,  a  carpenter  was  called  in,  who  forced  the  doors, 
and  put  other  fastenings  on  them,  and  certain  persons 
were  put  in  possession  on  behalf  of  the  society.  Shortly 
alBberwards,  a  special  general  meeting  of  the  society  was 
called  by  those  persons  who  dissented  from  the  resolutions 
of  the  committee  at  the  meeting  on  the  12th  and  13th  of 
November,  when  the  following  resolutions  were  passed  : — 

"  1.  That  it  is  inexpedient  for  the  society,  or  its  com- 
mittee, to  pass  any  judgment,  condemnatory  or  other- 
wise, on  any  religious  or  secular  questions  whatever; 
and  that,  in  the  opinion  of  this  meeting,  their  agent,  Mr. 
White,  has  acted  strictly  and  honourably  in  accordance 
with  the  terms  and  meaning  of  his  agreement  with  the 
society,  and  has  given  no  just  cause  for  interference  with 
the  freedom  of  his  business  as  bookseller  and  publisher. 

**2.  That,  in  order  to  give  the  society's  agent  or 
managed  for  the  time  being  the  necessary  security  and 
independence  for  the  due  working  of  his  business,  the 
words  '  and  may  appoint  a  salaried  agent  or  manager'  be 
rescinded  from  law  14,  and  that  the  following  be  added 
to  the  laws,  '  A  salaried  agent  or  manager  may  be  ap- 
pointed at  any  general  meeting  of  the  society,  and  agree- 
ment made  with  him,  as  such  meeting  may  determine.' 

"  3.  That  Mr.  William  White,  the  present  agent  or 
manager,  having  relinquished  the  business  of  general 
bookseller  and  publisher  at  Glasgow,  in  consideration  of 
an  agreement  made  with  him  by  the  then  committee  of 
the  society  that  he  should  be  at  liberty  to  carry  on  a 
similar  business  on  the  society's  premises  in  addition  to 
his  duties  and  emoluments  as  agent  to  the  society ;  and 
he  having  given  great  satisfaction  to  the  society  during 
the  many  years  he  has  acted  as  its  agent,  this  meeting 
hereby  confirms  the  said  agreement  with  Mr.  White, 
and  offers  him  a  permanent  engagement  to  the  same 
effect  for  a  term  of  seven  years  from  the  date  of  the 
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next  annual  general  meetings  at  a  salary  of  1252.^  com- 
mencing from  this  date. 

"  4.  This  meeting  having  made  Mr.  White  an  offer  of 
a  permanent  engagement  as   agent  or  manager  of  the 
society  for  a  term  of  seven  years  from  the  date  of  the 
next    annual   general    meeting,    with    the   privilege  of 
carrying  on  a  bookselling  business  of  his  own,  at  a  salary 
of  125/.,  commencing  from  this  date,  and   Mr.  White 
having  accepted  the  said  offer,  it  was  resolved,   *That 
Mr.  Wilkinson  and  Mr.  Fryor  be  hereby  deputed  forth- 
with to  enter  into  and  sign  on  behalf  of  the  society  a 
sufficient    agreement    with    the    said    William    White, 
binding  him  and  the  society  to  a  faithful  performance  of 
the  terms  and  meaning  of  the  said  engagement,  and  that 
they  be  indemnified  out  of  the  funds  of  the  said  society.'" 
There  were  also  resolutions  to  the  effect  that,  to  pre- 
vent misconception,  there  should  be  a  declaration  that  the 
Swedenborg  Society  should  be  responsible  onljs  for  the 
sale  and  publication  of  the  theological  works  of  Emanuel 
Swedenborg  published  by  the  society ;  that  the  manager 
be  at  liberty  to  carry  on  business  as  an  independent  book- 
seller and  publisher  on  his  own  responsibility,  '^  that  the 
society  entirely  disapproves  and  annuls  the  present  action 
of  some  members  of  the  committee,  breaking  into  and 
taking  forcible  possession  of  the  premises  in  the  lawful 
occupation  of  Mr.  White,  and  hereby  reinstates  him  in 
full  possession  thereof,  and  authorises  and  desires  him  to 
take   any  measures  which  he  might  be  advised  at  the 
expense  of  the  society  to  retain   or  obtain  undisturbed 
possession  thereof,  and  that  the  meeting  further  enjoins 
on  its  present  committee  to  assist  to  the  best  of  its  power 
to  this  end." 

On  the  26th  of  November,  1860,  about  ten  o'clock  in 
the  morning,  the  bill  alleged  that  William  White  and 
Thomas  Gardiner  managed  to  procure  admission  to  the 
premises,  and,   accompanied   by  a  pugilist   named  Jem 
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Dillon,  and  about  ^  dozen  companions,  violently  ejected 
the  servants  of  the  committee,  and  took  possession  of  the 
house  and  shop,  and  continued  in  possession  until  the 
present  time.  At  the  meeting  at  which  these  resolutions 
were  passed  and  carried,  several  of  the  plaintiffs  attended, 
and  protested  against  the  legality  of  the  proceedings,  but 
the  resolutions  were  nevertheless  carried.  On  the  5th  of 
•December,  1860,  the  resolutions  were  forwarded  to  the 
committee,  with  a  notice  signed  by  several  members  of  a 
public  meeting,  convened  for  the  4th  of  January,  1861, 
at  the  Freemasons'  Tavern.  The  plaintiffs  thereupon 
filed  this  bill  for  an  injunction. 

Mr.  Malins  and  Mr.  H.  SteveTiSy  for  the  plaintiffs,  relied 
on  the  evidence  which  had  been  adduced  on  behalf  of  the 
plaintiffs.  The  plaintiffs  were  clearly  entitled  to  the  pos- 
session of  the  house  and  shop.  It  was  not  denied  that 
the  plaintiffs  were  properly  appointed,  and,  if  so,  were 
the  legal  owners  of  the  property,  unless  they  had  been 
removed  in  the  mode  prescribed.  The  only  ground  on 
which  the  defendants  relied  was  a  resolution  passed  at  a 
general  meeting  held  on  the  12th  of  November,  which,  it 
was  submitted,  was  illegal.  It  would  not  be  necessary 
to  consider  the  question  whether  the  works  complained 
of  were  what  the  plaintiffs  represented  them  to  be.  The 
sole  question  the  Court  had  now  to  consider  was,  whether 
the  plaintiffs  had  a  right,  as  trustees  for  the  society,  to 
have  the  property  restored  to  them.  The  Court  had 
occasion,  in  the  ca^  of  Perry  v.  Shipway{a)y  which  was 
affirmed  on  appeal,  to  consider  the  very  question  raised 
here,  and  it  decided  that  the  trustees  were  entitled  to 
have  the  possession  of  the  property  secured  to  them. 

Mr.  Bacon  and  Mr.  Hohhouse  said,  as  against  Mr. 
White  (no  injunction  being  pressed  against  the   other 
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parties  at  present)^  he  was  a  tenant  of  the  society,  and  it 
was  not  competent  for  the  plaintiffs  to  file  a  bill  in  that 
court  to  turn  him  out  of  possession.  If  the  plaintiffi 
were  right  in  their  view,  their  proper  remedy  was  by  an 
ejectment  at  law,  and  not  by  a  bill  in  this  court  In 
Perry  v.  Shipwayy  some  of  the  trustees  sided  with  the 
plaintiffs  and  some  with  the  defendants,  and  the  legal 
ownership  being  thus  divided,  it  was  impossible  to  bring 
an  ejectment,  and  therefore  the  Court  entertained  the 
bill.  But  even  in  that  case,  as  was  pointed  out  by  Lord 
Justice  Knight  Bruce  on  appeal,  the  plainti£&  did  not  file 
the  bill  until  afler  the  expiration  of  the  twelve  months 
for  which  the  minister  was  appointed.  The  affidavits 
filed  on  the  part  of  the  defendants  denied  that  there  had 
been  any  fabrication  of  votes  or  any  violence,  and  allied 
that  the  meeting  of  the  12th  of  November,  1860,  had 
been  duly  convened,  and  the  proceedings  regular,  and 
consequently,  that  the  plaintiffs  had  no  Iocils  standi  in 
this  court.  The  defendants  on  their  part  complained  of 
the  injury  done  to  Mr.  White  in  his  trade- 
It  was  submitted  therefore,  that  the  Court  could  not 
grant  the  injunction.  It  was  also  alleged  that  the  books 
complained  of  had  been  sold  for  years  without  objection. 

Mr.  Murray  appeared  for  two  of  the  defendants,  but 
it  was  arranged  that,  except  as  to  Mr.  White,  the  motion 
should  stand  over  till  the  hearing  of  the  cause. 

The  Vice-Chancellor  : — 

In  this  case  the  plaintiffs,  who  are  the  trustees  and 
governing  body  of  a  voluntary  association,  ask  the  assist- 
ance of  the  Court  to  restrain  the  defendant  White  fit)m 
acting  in  a  manner  which  they  consider  to  be  incon- 
sistent with  their  rights  of  property,  and  inconsistent 
with  what  has  been  done  by  them  in  the  exercise  of  their 
duties  as  the  governing  body  of  this  society.  The  plain- 
tiffs say  that  Mr.  White  was  engaged  by  them  as  their 
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manager^  at  a  certain  stipend,  with  certain  duties  to  dis- 
charge ;  and  that,  in  addition  to  his  stipend,  he  had  a 
right  to  occupy  a  part  of  a  house  which  is  the  property  in 
law  of  the  trustees,  and  a  right  to  use  a  part  of  that  house 
for  the  purpose  of  carrying  on  his  own  trade  as  a  book- 
seller. He  has  very  properly  urged  the  importance  to 
him  of  that  right  which  he  stipulated  for ;  and  he  has 
urged  upon  the  Court  the  loss  and  injury  which  may 
occur  to  him  if  the  relief  against  him  which  the  present 
plaintiffs  seek  be  granted  by  the  Court. 

In  a  case  of  this  kind,  the  Court  has  only  to  look  at 
the  rights  of  the  parties,  whether  as  legal  rights,  or  as 
such  rights,  if  not  strictly  legal,  as  are  within  the  juris^ 
diction  and  protection  of  this  Court.  If  the  defendant 
White  has  by  contract  a  right  to  the  present  occupation 
of  this  house,  or  to  that  part  of  it  in  which  he  carries  on 
his  business,  and  if  his  right  has  been  improperly  violated 
or  infringed,  he  ought  to  have  the  protection  of  the 
Court.  The  present  situation  of  Mr.  White,  however, 
is  very  peculiar.  The  plaintiffs,  in  the  exercise  of  what 
they  consider  their  duty,  and  in  exercise  of  a  power 
which  they  assert  to  be  legitimate,  have  dismissed  him, 
and  forbidden  him  to  carry  on  his  business  in  the  way 
which  he  wished;  and  they  say  they  have  done  so 
because  in  their  judgment  he,  being  the  manager  of  the 
affairs  of  the  society,  was  using  his  right  in  a  way  which 
they  considered  fatally  injurious  to  the  interests  of  the 
society  of  which  they  are  the  governing  body.  It  is 
necessary,  therefore,  in  the  first  place,  to  consider  what 
are  the  rights  and  situation  of  Mr.  White. 

It  appears  from  what  is  stated  in  the  fifth  paragraph 
of  the  bill,  that,  when  the  society  in  the  year  1854  deter- 
mined to  take  the  house  in  question  and  fit  it  up  as  a 
shop  for  the  sale  of  certain  publications,  which  it  was  the 
purpose  of  this  society,  or  one  of  its  purposes,  to  dis- 
seminate, at  a  meeting  of  the  committee  which  was  held 
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by  the  governing  body  on  the  6th  of  July,  it  was  resolved, 
that  the  person  to  be  appointed  to  the  situation  which  Mr. 
White  now  occupies,  should  have  **  rent  and  premises 
tax-free,  in  a  good  situation;  that  35/.  percent,  should  be 
allowed  to  him  on  all  books  sold  out  of  the  stock  of  the 
society,  he  making  such  arrangements  with  booksellers, 
agents  of  the  said  society,  as  the  committee  might  from 
time  to  time  determine  ;  and  that  he  should  be  allowed  to 
carry  on  a  retail  business  in  other  New  Church  works 
and  general  literature  for  his  own  benefit ;  the  committee 
guaranteeing  him  150/.  for  the  first  year."     The  first 
question  is,  whether  on  an  engagement  in  these  terms 
Mr.  White  acquires  anything  which  at  law  can  be  con- 
sidered other  than  a  tenancy  at  will,  and  which  has  been 
repeatedly  dealt  with  in  cases  at  law,  both  as  to  school- 
masters and  ministers  of  dissenting  chapels,  who  are  allowed 
a  residence.     In  other  words,  the  question  is,  whether  the 
governing  body  and  those  of  them  who  have  the  legal  estate 
have  the  power  to  dismiss  a  person  who  holds  an  ofiice  with 
rights  of  residence  without  notice.     Now,  it  is  an  im- 
portant circumstance,  that,  according  to  the  terms  of  the 
engagement,  there  was  to  be  six  months'  notice  on  either 
side.     The  appointment  was  made  in  the  following  terms: 
— ^^  That  Mr.  White  be  manager  at  a  salary  of  75i  a 
year,  and  six  months'  notice  of  separation  on  either  side." 
There  is  nothing  said  as  to  carrying  on  a  trade,  or  being 
allowed  to  carry  on  the  trade  of  bookseller ;  but,  upon  a 
fair  construction  of  the  articles  of  the  engagement,  it 
seems  to  me  that  Mr.  White's  appointment  at  a  salary  of 
75/.  must  be  read  with  reference  to  the  rights  and  privi- 
leges which  had  been  secured  to  him,  that  he  should  be 
allowed  to  carry  on  a  retail  business  in  other  New  Church 
works  and  general  literature  for  his  own  benefit. 

The  true  view  of  Mr.  White's  right  to  the  occupation 
and  use  of  the  premises  for  the  purposes  of  trade,  or  any 
other  use  of  this  property,  seems  to  me  to  be  that  it  is  the 
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same  precarious  right  which  has  been  dealt  with  in  many 
cases,  particulariy  by  Lord  Tenterden  and  the  Court  of 
King's  Bench  in  two  cases,  viz.,  one  the  case  of  Doe  v. 
Jones  (a),  and  the  other  Doe  v.  McKaeg{h).     In  the  first 
of  these  cases,  the  question  was,  whether  the  minister 
elected  by  a  congregation  of  dissenters,  and  put  in  posses- 
sion of  a  chapel,  dwelling-house,  and  premises,  by  officers 
acting  under  the  authority  of  the  trustees,  who  was  dis- 
missed, was  entitled  to  a  notice  to  quit,  or  whether  he  was 
bound  to  give  up  the  premises  on  demand.     There  was  a 
question  also  as  to  the  use  of  the  pulpit,  and  its  occupation 
as  pastor  or  preacher.     Baron  Parke,  says,  p.  720,  "  The 
use  of  the  pulpit  is  like  an  easement,  a  right  of  common 
or  of  way."    In  this  case  the  defendant  had  ho  other  estate 
in  the  premises  than  that  of  tenant  at  will,  and  that  has 
been  put  an  end  to  by  the  demand  of  possession.    In  other 
words,  it  was  something  so  incident  to  the  office,  that  the 
right  to  it  was  lost  with  the  right  to  the  office.     In  the 
next  case  {Doe  v.  McKaeg)  there  was  an  ejectment  to 
recover  from  the  defendant,  who  was  the  minister  of  a 
dissenting  chapel,  the  possession  of  the  chapel  and  dwel- 
ling-house,  in  possession  of  which  he  was  placed  by 
trustees  in  whom  the  legal  estate  was  vested ;  and  the 
defendant  was  held  to  be  tenant  at  will  to  them.     It  was 
contended  that  the  tenancy  was  not  determined  by  a 
demand  of  possession  without  notice  ;  that  a  mere  demand 
of  possession   was   not   enough.     But   Lord  Tenterden 
(p.  723)  laid  down  a  general  rule,  that  "  where  an  estate 
is  held  at  the  will  of  another,  a  demand  by  that  other 
determines  the  will." 

In  this  case,  however,  there  is  a  right  to  six  months' 
notice ;  but  if  the  use  and  occupation  which  is  given  by 
a  governing  body  with  a  view  to  the  benefit  of  the  society 
is,  in  the  opinion  of  that  governing  body,  turned  to  a 
purpose  against  the  interests  of  the  society  of  which  they 
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are  the  governing  body,  I  apprehend  that,  whatever  may 
be  the  consequence  in  damages  for  a  sudden  turning  out 
of  possession,  one  of  their  duties  is  to  see  that  the  pro- 
perty which  is  held  in  trust  for  a  particular  purpose  is 
not  by  the  persons  acting  under  their  directions  used  for 
purposes  hostile  to  the  interests  of  the  society. 

In  Perry  v.  Skipwca/^  which  was  the  case  of  a  chapel 
and  a  dissenting  minister,  the  Court  had  to  consider  the 
question  which  arises  when  a  person,  in  the  employment 
of  the  governing  body  of  a  society  for  the  exercise  of 
certain  duties,  transgresses  his  duties ;  whether  it  is  not 
essential  to  the  existence  of  such  a  society  that  the 
governing  body  arid  the  majority  of  the  governing  body 
should  have  a  Hght,  in  a  case  where  the  vital  interests  of 
the  society  are  concerned,  to  prevent  the  use  and  oocu- 
pation  of  the  property  from  being  abused. 

In  this  case,  it  is  only  necessary  to  look  at  the  resolu- 
tion of  the  8th  of  November  to  see  that  these  plaintifi, 
for  reasons  which  they  thought  sufficient,  considered  it 
their  duty  at  once  to  dismiss  Mr.  White,  and  to  put  an 
end  to  his  occupation  of  the  house  for  residence,  and  for 
the  purpose  of  carrying  on  his  trade.  What  the  Court 
has  to  deal  with  now  is  not — as  upon  the  final  hearing  of 
the  cause — the  merits  of  this  question  ;  but,  if  the  Court 
sees  no  reason  to  doubt  that,  in  the  exercise  of  their 
honest  judgment,  the  committee  came  to  this  resolution— 
unless  there  appears  a  strong  reason  for  supposing  that  all 
their  powers  have  been  destroyed — where  the  whole  ques- 
tion is  raised  upon  an  interim  application  until  the  question 
in  the  cause  can  be  decided,  it  would  be  a  very  strong 
thing  for  the  Court  to  hold,  that,  in  passing  this  resolu- 
tion, the  governing  body  of  this  society,  who  have  the 
legal  property  in  this  house,  have  transgressed  their  duty, 
or  have  violated  or  put  an  end  to  any  right  other  than 
those  which  in  the  exercise  of  their  duty  they  had  a 
reason  to  suppose  they  ought  to  put  an  end  to. 
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It  is  a  most  important  consideration  on  the  present         ^®^- 
occasion,  that,  in  defiance  of  this  resolution,  and  against 
the  will  of  the  persons  who  have  the  legal  right  to  the 
property,  and  who  are  the  governing  body,  by  force  and     j^^^ogment 
violence  the  defendant  White  has,  after  being  expelled 
from   the   occupation,  again   violently   intruded   himself 
upon  the  property  of  the  plaintiffs.     Even  if  the  ultimate 
decision  of  the  Court  be  that  Mr.  White  was  right  and 
the  committee  wrong,  all  that  can  be  dealt  with  on  the 
present  occasion  are  ihe  prima  facie  rights  of  the  parties. 
The  Court  is  asked  by  Mr.  White  to  allow  him  to  retidn 
that  possession  of  property  belonging   to  other  persons 
which  has  been  violently  obtained  by  him  from  the  legal 
owners.     Assume  that  he  was  improperly  dismissed — as- 
sume that  he  was  improperly  prevented  from  carrying  on 
his  business,  and  that  he  will  suffer  injury — still  there  was 
such  a  violent  interruption  of  the  possession  of  the  plaintiffs 
as  this  Court  will  not  countenance.     What  the  Court  has 
to  deal  with  is  merely  the  legal  rights  of  the  parties;  and 
I  know  of  no  view  of  this  case  which  will  justify  the  Court 
in  considering  that  a  possession  obtained  and  kept  by 
violence  should  be  protected,  such  as  now  retained  by 
Mr.^  White ;  under  circumstances,  too,  which  make  his 
present  occupation  and  the  carrying  on  of  his  trade  en- 
tirely out  of  the  question.     The  house  is  shut  up,  and  it 
is  impossible  for  him,  placed  as  he  is,  to  carry  on  his 
trade  there  at  all. 

It  has  been  said,  that  Mr.  White's  possession  is  fortified 
by  the  resolution  of  the  meeting  held  on  the  12th  and 
13th  of  November.  That  meeting  purports  to  have 
placed  the  defendant  White  (in  defiance  of  those  who 
had  the  legal  estate,  and  in  defiance  of  the  opinion 
of  the  committee)  in  possession  of  his  office  of  manager, 
and  of  all  the  rights  appendant  to  it,  for  seven  years  to 
come.  Suppose,  for  a  moment,  that  that  meeting  has  been 
duly  convened — whether  it  has  been  duly  convened  or 
not^  is  a  question  in  the  cause — it  presents  the  strange 
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spectacle  of  a  complete  rebellion  on  the  part  of  the  main 
body  of  the  society  against  those  who  have  been  l^ally 
constituted  its  governing  body.  I  asked  Mr.  Bacon 
whether  it  was  part  of  his  case  that  the  committee,  who 
are  the  governing  body,  and  the  trustees,  who  have 
the  legal  estate,  were  displaced  by  the  meeting  of  the 
12th  of  November.  The  answer  was,  that  they  were  not 
No  doubt,  in  a  sense,  the  governing  body  are  responsible 
to  the  great  body  whom  they  govern.  But  if  the  body 
who  are  governed  pass  a  resolution  which  is  in  defiance 
of  those  whom  they  still  call  governors,  what  is  to  be 
done  ?  It  is  admitted  that  the  governors  remain  goTer- 
nors,  but  they  are  not  to  govern  in  one  particular  part  of 
their  duties — ^the  merits  of  the  conduct  of  the  parties  with 
regard  to  which  is  one  of  the  questions  in  the  cause. 

I  am  therefore  wholly  unable  to  see,  considering  that 
this  is  merely  an  interlocutory  application  pending  the 
litigation,  how  the  Court  can  hold  that  such  a  possession 
as  that  now  held  by  the  defendant  White  shall  be  con- 
tinued. On  the  other  hand,  it  seems  to  me  that  it  would 
be  an  unseemly  and  improper  thing  for  this  Court  to 
refuse  its  assistance,  and  not  to  protect  the  legal  right  of 
the  trustees  and  the  legal  right  of  the  governing  body 
to  a  peaceable  and  uninterrupted  occupation  of  property 
which  is  theirs,  and  with  which  this  Court  would  have  no 
right  to  interfere,  unless  it  saw  on  the  part  of  the  trustees 
and  the  governing  body  some  gross,  wilful  and  flagrant 
violation  of  the  rights  of  the  parties  against  whom  they 
are  doing  the  acts  which  are  stated  in  the  present  case. 
It  is  true  that  acts  which  have  been  complained  of  have 
been  done  on  both  sides.  But  I  do  not  consider  the 
eflfect  of  that  meeting  of  the  12th  and  13th  of  November 
to  be  free  from  the  objections  which  are  made  to  the 
proceedings  upon  that  occasion  by  the  plaintiffs.  It  is 
unnecessary  to  decide  that  question  now.  I  only  wish  to 
guard  myself  from  the  expression  of  any  opinion  that, 
looking  at  the   laws  of  the   society,  that  meeting  was 
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•egularly  convened  as  a  meeting  of  the  society,  or  that  it        IMO, 
ras  composed  of  members  who  can  be  considered  for  the 
)urposes  of  this  litigation  fairly  and  properly  members  of 
ids  society.     It  is  unnecessary  to  go  farther  into  the 
nerits  of  the  case,  but  I  find  the  bill  asserts  that  the  body 
governed  has  been  changed — that  the  body  of  the  society 
lias   been  so  essentially  changed  as  that  its  proceedings 
cannot  be   recognised  as  proceedings  of  that  body  of 
nrhich  the  committee  are  members.     The  committee  are 
the   persons  to   whom   by   the   ninth   rule,  notice   of  a 
general  meeting   is   to  be    sent,   and   the   question   is, 
whether  any  message  sent  by  any  non-recognised  mem- 
bers of  the   society  could  have  its  effect  as  a  proper 
sunmions. 

These  are  questions  for  the  hearing  of  the  cause.  But, 
in  the  meanwhile,  looking  at  the  way  in  which  the  pos- 
session of  White  has  been  forcibly  and  as  I  think 
unjustifiably  obtained,  and  looking  at  the  way  in  which 
he  is  now  in  possession  of  the  property,  it  seems  to  me 
the  plaintiffs  have  established  a  right  to  the  interim  order 
for  an  injunction,  now  reserving  all  questions  as  to  the 
rights  of  all  other  parties  to  the  hearing  of  the  cause. 

Order  that  the  defendant  White  be  restrained  till 
further  order  from  acting  as  agent  or  manager  of  the 
society  in  the  pleadings  named,  or  from  selling  any  of 
the  books  of  the  society,  and  from  receiving  any  of  the 
monies  due  or  to  accrue  due  to  the  society,  or  from 
selling  or  advertising  from  or  at  the  house  of  the  society 
any  books,  periodicals,  or  other  works  until  further 
order,  unless  under  the  order  or  with  the  permission  of 
the  plaintiffs;  and  from  disturbing,  hindering,  or  mo- 
lesting the  plaintiffs,  and  their  agents,  &c.,  as  prayed  by 
this  bill,  but  without  prejudice  to  any  question  as  to  the 
right,  if  any,  of  the  defendant  White  to  recover  damages 
from  the  plaintiffs,  or  any  of  them,  by  reason  of  the 
injunction  with  respect  to  the  matters  in  the  pleadings 
mentioned ;  the  plaintiffs,  by  their  counsel,  undertaking 
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to  abide  by  any  orders  which  the  Court  may  direct  as  to 
damages;  the  plaintiffs  allowing  the  defendant  White 
to  use  and  occupy  rooms  in  the  house  in  the  pleadings 
mentioned  for  two  months,  or  until  further  order,  with 
right  of  access  at  all  reasonable  times  to  the  other  rooms 
of  the  house  for  the  purpose  of  removing  his  stock  and 
property ;  with  liberty  to  all  parties  to  apply. 


Nov.  loth  A* 
i^th. 

A  mortgagee 
of  leaaeholds, 
who  took  no 
step«  for  four- 
teen yean  to 
realise  his  se- 
curity—iiTeW, 
entitled  to  re- 
cover the  de- 
ficiency aris- 
ing on  the  sale 
of  tlie  security 
against  the 
general  assets, 
but  not 
against  lega- 
tees who  had 
been  paid. 

The  right  of 
a  creditor  to 
make  legatees 
refund  may  be 
lost  by  laches, 
acquiescence, 
or  by  such  a 
course  of  deal- 
ing as  would 
render  the  as- 
sertion of  such 
right  inequi- 
table. 


RIDGWAY  V.  NEWSTEAD. 

1 HOMAS  NEWSTEAD,  of  Dunham,  in  the  county 
of  Nottingham,  by  an  indenture  of  mortgage,  dated  the 
8th  day  of  December,  1838,  in  consideration  of  a  sum  of 
3000/.,  conveyed  and  assigned  certain  leasehold  premises, 
of  which  he  was  possessed,  together  with  the  buildings 
and  machinery  thereon,  to  Joseph  Ridgway,  his  executors, 
administrators,  and  assigns,  for  the  residue  of  the  said 
term,  subject  to  a  proviso  for  redemption  on  payment  of 
the  said  sum  of  3000/.  with  interest  at  5L  per  cent 
Thomas  Newstead  covenanted  for  himself,  his  heirs, 
executors,  and  administrators,  in  the  usual  way,  with 
Joseph  Ridgway,  his  executors,  administrators,  and  assigns, 
for  the  due  payment  of  the  principal  monies,  and  interest, 
at  the  rate  of  51.  per  cent. 

Joseph  Ridgway  died  in  the  lifetime  of  Thomas  New- 
stead,  having  appointed  the  plaintiffs  and  one  Robert 
Andrews  his  executors  and  administrators. 

Thomas  Newstead,  by  his  will,  dated  the  16th  of  No- 
vember, 1842,  devised  all  his  freehold,  copyhold,  and 
leasehold  estates,  in  the  parishes  of  Dunham  and  Lone- 
ham,  in  the  county  of  Nottingham,  to  his  son,  T.  W. 


statement. 
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NewBtead^  dnce  dead^  his  heirs,  executors,  administrators,         i860, 
and  aseigns ;  and  the  residue  (excepting  certain  specific     Ridgway 
legacies  to  his  son)  of  his  real  and  personal  estate  he    jj^^^xead 
devised  and  bequeathed  to  his  son,  the  defendant  W.  M. 
Newstead,  and  his  daughter  Lydia,  their  heirs,  executors, 
administrators,  and  assigns,  upon  certain  trusts,  to  sell 
and  convert,  therein  mentioned,  with  a  right  to  his  son  to 
purchase  part  of  the  real  estate,  and  upon  trust  as  to  the 
proceeds  of  the  said  sale,  in  the  first  place,  thereout  to 
pay  all  his  just  debts,  funeral  and  testamentary  expenses ; 
and  subject  thereto  on  certain  trusts  therein  mentioned, 
and,  inter   alia^   on   trust,  to   raise  and  levy  a    sum  of 
money,  the  yearly  interest  and  dividends  whereof  would 
amount  to  350/.,  and  to  lay  out  and  invest  the  said  sum 
of  money  upon  Government  or  real  securities,  and  thereout 
to  pay  {inter  alia)  an  annuity  of  150/.  to  Mr.  J.  T.  New- 
stead  for  life ;  and  upon  further  trust,  to  lay  out  and  invest 
the  sum  of  2000/.  on  Government  or  real  securities,  and 
to  pay  the  interest  and  dividends  thereof  to  his  daughter, 
Mary  Ann  Boord,  and  her  assigns,  for  her  separate  use 
for  life ;  and  after  her  decease,  to  pay  and  transfer  the 
principal  monies  to  her  child,  or  children,  if  more  than 
one,  as  tenants  in  common,  to  be  paid  to  him,  her,  or 
them,  on  attaining  twenty-one. 

The  testator  then  gave  the  said  residue  of  all  the  said 
monies  equally  between  his  son  W.  M.  Newstead,  and 
his  daughter  Lydia,  whom  he  also  appointed  executor 
and  executrix  and  residuary  devisees  and  legatees  of  the 
said  will,  by  whom  his  will  was  proved  on  the  30th  of 
March,  1843.  Lydia  subsequently  married  the  defendant 
Thomas  Cheadle. 

At  the  death  of  Thomas  Newstead,  the  sum  of  3000/. 
and  an  arrear  of  interest  was  due  on  the  said  mortgage. 

In  November,  1856,  Joseph  Fox,  who  was  the  mort- 
gagee of  the  share  of  W.  M.  Newstead  and  Lydia 
Cheadle  in  the  testator's  residuary  real  and  personal  estate, 
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Statement. 


filed  his  bill  against  J.  T.  Newstead  for  the  purpose  of 
enforcing  his  security.  On  the  5th  of  December,  1857,  by 
a  decree  in  that  cause,  it  was  declared  that  J.  T.  New- 
stead,  as  heir-at-law  of  T.  W.  Newstead,  who  had  become 
liable  for  the  debt  due  to  Fox,  should,  on  satisfiEU^tion  of 
such  debt,  stand  in  the  place  of  the  said  Fox.  The  said 
J.  T.  Newstead  had  accordingly  paid  off  the  debt  due  to 
Fox,  and  prosecuted  the  suit  in  the  decree  in  Fox  v.  Nev- 
stead.  Under  the  decree,  the  real  estate  of  the  testator 
(except  such  part  as  had  been  sold  previously)  not  speci- 
fically devised  had  been  sold,  and  the  purchase-money, 
amounting  to  1182/.  I2s.  ^d.y  paid  into  court  to  the  credit 
of  the  cause. 

The  real  estate  was  sold,  but  was  insuflScient  to  pay 
the  plaintiff. 

The  legacy  to  Mary  Ann  Boord  was  paid  into  court 
by  the  executors  of  the  testator,  and  invested.  On  the 
17th  of  October,  1852,  Mary  Ann  Boord  died,  leaving 
three  infant  children. 

On  the  9th  of  May,  1857,  the  executors  of  Bidgway 
filed  their  bill  against  W.  M.  Newstead,  T.  Cheadle,  and 
Lydia,  his  wife,  and  one  Tyrer,  who  claimed  an  interest 
in  the  machinery,  stating  the  death  of  J.  Ridgway,  and 
that  the  plaintiffs  were  the  executors  of  his  will,  and  that 
the  sum  of  2730/.,  together  with  certain  arrears  of  interest, 
costs,  charges,  payments,  and  expenses,  on  account  of 
ground-rent,  were  due  to  the  plaintiffs  from  the  estate  of 
the  said  Robert  Newstead.  The  bill  then  prayed  that  an 
account  might  be  taken  of  what  was  due  on  the  said  mort- 
gage, and  the  amount  paid  to  the  plaintiffs;  and  secondly, 
that  in  default  of  payment  the  said  premises  might  be  sold, 
and  the  monies  to  accrue  from  such  sale  might  be  applied 
in  satisfaction  of  what  should  be  found  due;  and  that  if 
the  proceeds  of  the  said  sale  should  be  insufiicient  to  satisfy 
the  said  debt  and  costs,  that  the  deficiency  might  be 
made  good  out  of  the  estate  of  the  said  Thomas  Newstead. 


V, 
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That  the  defendants  might  admit  assets,  or  that  the  usual        i860, 
accounts  might  be  taken  and  the  estate  of  the  said  testator     jubqway 
administered  in  due  course ;  and  in  such  case,  that  the  suit 
might  be  taken  as  a  suit  on  behalf  of  the  plaintiflfs  and  all 
other  the  unpaid  creditors  of  the  said  Thomas  Newstead. 

On  the  21st  of  January,  1858,  the  case  came  on  at  the 
hearing,  when  a  decree  was  made  directing  an  account  of 
what  was  due  to  the  plaintiffs  for  principal  and  interest, 
charges  and  expenses  properly  incurred,  and  the  costs  of 
suit  And  it  was  further  ordered  that,  on  payment  by  the 
defendants  to  the  plaintiffs,  within  one  month  after  the 
date  of  the  certificate,  of  what  should  be  found  due, 
the  mortgaged  premises  should  be  re-conveyed  to  the 
defendants;  and  in  de&ult  of  payment,  that  the  said 
premises  should  be  sold,  and  the  proceeds  applied  in  pay- 
ment of  what  should  be  certified  to  be  due  to  the  plain- 
tiffs as  aforesaid;  but  in  case  the  same  should  not  be 
sufficient,  then  there  should  be  the  usual  administration 
decree. 

On  the  24th  of  May,  the  chief  clerk  certified  that  there 
was  due  to  the  plaintiffs  for  principal,  interest,  costs,  and 
expenses,  the  sum  of  3285/.  16^.  Id.,  and  a  day  was  fixed 
for  the  payment  thereof,  but  it  was  not  paid,  and  the 
premises  were  sold. 

On  the  23rd  of  April,  1859,  the  chief  clerk  further 
certified  that  the  defendants  had  made  default  in  the 
payment  of  the  said  mouies,  and  that  the  premises  had 
been  sold  for  850/.,  and  there  still  remained  due  to  the 
plaintiffs  2553/.  3^.  8c/.  The  certificate  also  found  that 
W.  M.  Newstead  was  indebted  to  the  testator's  estate  in 
the  sum  of  18,662/.  7*.  Irf.,  but  that  he  claimed  to  be 
allowed  18,726/.  lOs.  4c/.,  which  the  chief  clerk  had  not 
allowed,  as  there  were  no  vouchers  of  such  payment 
produced. 

The  certificate  also  found  that  T.  Cheadle,  and  Lydia, 
his  wife,  had  received  of  the  personal  estate  101/.  7s.  Irf., 


496  CASES  IN  CHANCERY. 

1860.        which  was  still  due  from  them^  and  that  they  had  received 

HiDGWAT     100/.  and  718/.  15*.,  which,  by  an  order  dated  the  15th  of 

Newstbad.    February,  1859,  they  had  been  ordered  to  pay  into  court 

Statement     ^^®  chief  clerk  also  certified  that  the  outstanding  estate 

of  the  testator  consisted  of  certain  particulars  stated  in 

the  certificate,  but  was  irrecoverable. 

On  the  31st  of  May,  1859,  the  chief  clerk  fturther  cer- 
tified that  part  of  the  sums  disallowed  by  him  in  the  former 
certificate  consisted  of  a  sum  amounting  to  2012/.  2s.  6d, 
which  had  been  paid  to  J.  T.  Newstead  on  account  of  the 
annuity  ^ven  by  the  will,  and  also  of  a  sum  of  19801 
which  had  been  paid  by  Newstead's  executors  into  court 
under  the  Trustee  Relief  Act,  to  an  account  headed  Re  T, 
NewsteatTs  wilU  and  the  account  of  the  legacy  of  Mary  Ann 
Boord  and  her  children ;  the  money  so  paid  in  had  been  in- 
vested in  the  purchase  of  2275/.  16*.  \0d.  three  per  cent 
Consols. 

On  the  5th  of  July,  1859,  his  Honour  ordered  the  de- 
fendant Newstead,  within  one  month  after  service  of  the 
order,  to  pay  into  court,  to  the  credit  of  the  cause,  the 
balance  found  due  from  him,  amounting  to  18,662/.  5i.  Id, 
The  order  also  directed  T.  Cheadle,  and  Lydia,  his  wife, 
within  the  same  time,  to  pay  into  court  the  sum  of 
718/.  15*.  It  was  directed  that,  in  default  of  payment, 
the  plaintiffs  were  to  be  at  liberty  to  take  proceedings  u 
to  the  sum  of  2012/.  2*.  G^/.,  paid  by  J.  T.  Newstead,  and 
to  apply  to  the  Court  in  respect  of  the  legacy  to  Mary 
Ann  Boord  and  her  children,  which  had  been  paid  into 
court  under  the  Trustee  Relief  Act,  and  the  interest  and 
stock  on  which  had  been  laid  out. 

The  further  consideration  of  the  cause  was  then 
adjourned. 

The  order  was  served  on  the  defendants,  W.  M.  New- 
stead and  T.  Cheadle,  Lydia  Cheadle  having  died  b- 
testate  shortly  after  the  date  of  the  order,  and  her  husband 
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ubsequently  went  out  of  the  jurisdiction,  default  was         i860, 
nade  in  the  payment.  Ridowat 

On  the  death  of  T.  W.  Newstead  intestate  in  1854,    nbwstead. 
r.  T.  Newstead  succeeded  as  his  heir-at-law,  and  took 
)OBses8ion  of  the  real  estate. 

On  the  4th  of  January,  1860,  the  plaintiffs  filed  their 
supplemental  bill,  whereby  they  alleged  that  the  balance 
>f  2553/.  3^.  Sd.  was  still  due  to  the  plaintiffs  &om  the 
testator's  estate,  and  prayed  for  a  declaration  that  the 
monies  received  by  the  said  defendant  J.  T.  Newstead 
from  the  executors  on  account  of  the  annuity  were  assets 
of  the  testator  applicable  to  the  payment  of  his  debts ; 
and  for  an  account  of  the  monies  so  received  by  the  said 
defendant,  &c. ;  and  also  that  he  might  be  ordered  to  pay 
the  same  into  court,  to  the  credit  of  that  suit,  in  order 
that  the  same  might  be  duly  administered.     The  bill  also 
prayed  for  a  similar  declaration  as  regarded  the  said  sum 
of  1980/.  so  paid  into  court  by  the  said  executors  in  the 
matter  of  the  trusts  of  the  will  as  aforesaid,  and  the  bank 
annuities  and  cash  produced  thereby,  and  for  transfer  of 
the  same  to  the  credit  of  the  present  cause,  to  be  applied 
in  payment  of  the  testator's  debts  in  a  due  course  of 
administration ;  also  for  a  declaration  that  the  real  estate 
specifically  devised,  and  afterwards  descended  to  the  said 
defendant  J.  T.  Newstead,  remained  in  his  hands  as  assets 
of  the  testator,  applicable  as  aforesaid ;  and  in  case  the 
monies  paid  in  under  the  directions  before  prayed  should 
be  insufficient,  then  for  an  account  of  such  real  estate ; 
and  that  out  of  the  monies   so  recovered  the  plaintiffs 
might  be  paid  the  balance  found  due  to  them,  and  their 
costs  of  the  suit ;  also,  that  this  suit  might  be  taken  as 
supplemental  to  the  former. 

The  defendant  J.  T.  Newstead,  by  his  answer,  insisted 
that  the  proceedings  in  the  former  suit  of  Ridgway  v. 
Newstead  were  not  binding  upon  him,  and  he  was  advised 
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they  were  in  part  irregular.  He  contended  tliat  the 
balance  found  by  the  certificate  of  the  23rd  of  April, 
1859y  as  due  from  the  defendant  W.  M.  Newstead  (who, 
he  believed,  never  appeared  in  that  Buit)^  was  a  mere 
imaginary  balance ;  that  the  statement  in  the  certificate 
of  the  31st  of  May^  1859,  to  the  effect  that  sums  amount^ 
ing  to  2012^  2s.  6cL  had  been  paid  to  him  on  account  of 
his  annuity,  was  incorrect ;  and  that  the  parties  sought  to 
be  affected  by  the  last^mentioned  certificate  were  not 
before  the  Court  in  that  suit  He  said  that,  in  the  esrlj 
part  of  the  year  1843,  he  agreed  to  sell  his  annuity  und^ 
the  will  to  the  defendant  W.  M.  Newstead  and  Lydia 
Cheadle  for  2000/. ;  and  by  an  indenture,  dated  the  16th 
of  August,  1843,  and  made  between  him,  the  defendant, 
of  the  one  part,  and  the  defendants  W.  M.  Newstead 
and  Lydia  Cheadle  of  the  other  part,  such  sale  wib 
carried  into  effect  The  consideration  therein  ex|»>e88ed 
was  the  payment  of  1400L  and  the  delivery  of  a  note  for 
600/.,  which  was  given  to  him  by  the  said  defendants 
W.  M.  Newstead  and  Lydia  Cheadle,  and  was  honoured 
in  due  course ;  the  sum  paid  on  it  being  612/.  2«.  6d. 
He  said  that  this  transaction  was  perfectly  bondjide  on 
his  part,  and  submitted  that  it  was  inmiaterial,  so  fitf  as 
he  was  concerned,  whether  it  was  paid  out  c£  assets 
acquired  by  the  purchasers  as  residuary  legatees  of  the 
testator,  or  otherwise.  He  contended  that  the  purchase- 
money  of  those  parts  of  the  testator's  estate  sold  pre- 
viously, as  well  as  what  might  be  received  fr<Mn  W.  M. 
Newstead  and  T.  Cheadle,  or  the  estate  of  Lydia  Cheadle, 
ought  to  be  applied  in  satisfaction  of  the  plaintiflfs  claim 
before  any  part  of  the  testator's  estate  specifically  devised 
or  bequeathed.  He  further  contended  that  the  l^acy 
of  2000/.  given  to  the  Boord  family  was  a  mere  pecuniary 
legacy,  and  therefore  applicable  to  the  payment  of  the 
testator's  debts  before  the  real  estate  specifically  devised. 
He  said  that,  upon  the  death  of  T.  W.  Newstead  in  1854, 
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he  entered  into  possession  of  the  freehold  estates  which 
he  inherited  as  heir-at-law  to  his  brother,  and  had  sold 
them  all.  He  said  that  no  payment  had  ever  been  made 
to  him  in  respect  of  the  annuity  given  to  him  under  the 
testator's  will,  but  that  the  sums  mentioned  in  the  bill, 
amounting  to  2012/.  28.  &d.y  were  received  by  him  from 
the  said  defendants  W.  M.  Newstead  and  Lydia  Cheadle, 
as  the  price  of  his  annuity,  which  they  purchased  from 
him.  He  submitted  that,  whether  the  monies  so  paid  to 
him  were  or  were  not  assets  of  the  testator,  it  was  un- 
necessary to  inquire,  as  it  in  no  way  affected  his  title. 
Even  if  the  Court  were  to  decide  that  what  had  been 
paid  could  be  made  liable  to  the  plaintiff's  claim,  the 
defendant  submitted  it  could  only  be  so  afler  the  fund  in 
court  in  Fox  v.  Newstead  had  been  exhausted,  and  rate- 
ably  with  the  1980/: 

The  defendants  Boord,  who  were  in&nts,  by  their 
answer  said  that,  previously  to  and  after  the  testator's 
death,  the  defendant  W.  M.  Newstead  carried  on  business 
as  a  brewer  on  the  said  mortgaged  premises  until  1856, 
when  he  failed,  and  up  to  that  date  the  plaintiffs  received 
interest  on  their  debt  from  W.  M.  Newstead  as  the 
beneficial  owner  of  the  premises.  For  many  years  the 
said  premises  were  an  adequate  security  for  the  debt,  but 
by  reason  of  W.  M.  Newstead's  failure  and  the  discon- 
tinuance of  the  brewery  business,  the  value  of  the  pre- 
mises became  diminished.  The  plaintiffs  obtained  an 
order  in  Bidgway  v.  Newsteady  authorising  them  to  become 
the  purchasers  of  the  said  leasehold  premises,  and  they 
accordingly  became  the  purchasers  of  the  premises  and  of 
the  equity  of  redemption  therein  at  the  price  of  850/.  They 
submitted  to  the  Court  whether  the  plaintiffs  were  entitled 
to  the  declaration  prayed  by  their  bill  in  the  second  place ; 
and  in  case  the  Court  should  be  of  opinion  that  the  stock 
and  cash  standing  in  court  to  the  credit  of  their  legacy  were 
applicable  in  or  toward  satisfaction  of  the  mortgage-debt, 
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then  they  submitted  that  the  monies  arising  firom  the  sale 
of  the  testator's  estate  not  specifically  devised  were 
primarily  liable  to  the  discharge  of  the  plaintifTs  securitj^ 
and  that  the  plaintiffs  ought  to  resort  to  such  monies 
before  they  could  claim  to  appropriate  the  fund  belong- 
ing to  the  said  defendant's  fund. 


Argument.         Mr.  Bacon  and  Mr.  H.  Humphreys ,  for  the  plaintiff. 

It  is  the  admitted  right  of  a  creditor  to  call  on  the  legatees 
to  refund,  March  v.  Russel{a\  or  to  obtain  payment  out 
of  part  of  the  estate  which  had  been  piud  into  court: 
Gillespie  v.  Alexander{b)y  Greig  v.  Somerville{e). 

It  might  be  a  case  of  hardship,  but  that  was  no  answer 
to  the  right  of  the  creditor  to  follow  the  assets  in  the 
hands  of  volunteers :  Davies  v.  Nicolson{d). 

[See  also  Berrington  v.  Evans{e)y  David  v.  FrowdiJ), 
Sawyer  v.  BirchmoTe{g\  Catell  v.  Simons^h),  Undencood 
V.  Hatton{i\  and  Thomas  v.  Griffith{k).'\ 

Mr.  Elmesley  and  Mr.  Wichens  for  the  defendant 
J.  T.  Newstead,  contended  that  the  plaintifiB  had  no  right 
to  come  against  part  of  the  assets  when,  as  in  the  case  of 
Fox  V.  Newsteady  they  might  have  proceeded  in  a  due 
course  of  administration  against  the  whole  estate.  At  all 
events,  they  could  in  this  suit,  and  against  these  defendants 
whom  they  had  selected,  obtain  the  same  relief  only  that 
•    might  have  been  attained  in  the  administration  suit 

Mr.  W.  2>.  Lewis  and  Mr.  Greenside  for  the  infant  de- 
fendants, contended  that,  by  retaining  the  leasehold  and 


(a)  3  M.  &  Cr.  31. 
(h)  3  Ru88.  130. 

(c)  1  R.  &  M.  338. 

(d)  2  De  6.  &  J.  t>93. 

(e)  1  Y.  &  C.  434. 
(/)  1  M.  &  K.  200. 


(g)  1  Keen,  391;  8.C.2M.&C, 
611. 
{h)  8  Beav.  243. 
(t)  5  Beav.  3(>. 
(*)  Post,  p.  iMH. 
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the  machinery,  which  were  perishable  chattels,  the  mort- 
gagee had  elected  to  rely  on  the  security,  and  could 
not  now  come  on  the  general  estate,  much  less  on  part  of  newstbad 
the  assets  that  had  been  duly  appropriated.  If  a  mort- 
gagee was  entitled  to  rest  on  his  security,  and  see  the 
whole  assets  distributed  without  losing  his  right  against 
such  assets,  no  estate  could  ever  be  distributed  at  all. 
The  plaintiffs  here  are  clearly  guilty  of  laches. 
[^Dilkes  V.  Broadmead{a)y  was  cited.] 


Mr,  Bacon. — A  mortgagee  was  not  bound  to  sell,  and 
was  not  guilty  of  laches  in  not  doing  so.  [The  VICE- 
CHANCELLOR. — Will  you  take  an  inquiry  whether  there 
has  been  deterioration  of  the  mortgaged  property?]  Such 
an  inquiry  would  be  useless,  because  if  it  was  found  that 
the  property  had  become  of  less  value,  that  circumstance 
could  not  affect  the  plaintiff's  right.  Possibly,  had  he 
come  earlier,  he  might  have  been  paid  out  of  the  general 
assets,  but  that  was  not  the  question;  the  defendants 
might  have  paid  off  the  mortgage  if  they  pleased  at  any 
time.  It  was  submitted  therefore,  that  the  plaintiffs  had 
been  guilty  of  no  laches. 

[The  case  of  Fordham  v.  Wallis{b)  was  referred  to 
by  his  Honour.] 

The  Vice-Chancellor: — 

I  think  the  plaintiffs  have  established  their  right 
agsunst  the  general  assets  of  the  testator  standing  in 
court  to  the  credit  of  the  cause  of  Fox  v.  Newstead.  But 
as  to  the  claim  against  the  other  legatees,  who  have  been 
in  part  paid,  and  towards  whose  legacy  an  appropriation 
has  been  made  out~]of  the  fund  paid  into  court  by  the 
executors  under  the  Trustees  Relief  Act,  I  feel  the 
greatest  doubt  and  difficulty. 


Judgment, 


(a)  ^it^,  page  113. 


(h)  10  Hare,  217. 
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It  is  alleged  and  not  denied  that^  at  the  time  of  tbe 
testator's  death,  and  for  a  considerable  period  afterwards, 
the  mortgage  property  was  worth  more  than  the  amount 
of  the  debt  secured  by  it.  There  is  an  allegation  in  the 
infants'  answer  that  this  property,  consisting  of  leasehold 
premises  and  machinery,  was  for  many  years  after  the 
testator's  death  considered  an  adequate  security  for  the 
mortgage-debt,  but,  that  by  reason  of  the  failure  in 
business  of  W.  M.  Newstead,  and  the  discontinuance  of 
the  brewery  business,  the  property  became  diminished  in 
value.  And  it  is  perfectly  plain  that  fourteen  yean 
taken  out  of  even  a  longer  term,  must  in  some  degree 
diminish  the  value.  But  the  proposition  maintained  at 
the  bar  is  this — ^that  if  the  mortgage  property  were  worth 
ten  times  the  value  of  the  money  secured  by  it,  the 
mortgagee,  being  satisfied  with  his  security,  may  exercise 
his  choice  not  to  cl^m  as  a  creditor  against  the  testator's 
general  assets,  and  may  assert  his  right  to  come  for  his 
money  to  the  executor  and  residuary  legatee,  who  has  the 
beneficial  interest  in  the  surplus  value  of  the  mortgaged 
property  beyond  the  amount  of  the  debt,  and  is  the 
owner  of  the  equity  of  redemption.  Here  the  mortgagee 
of  the  leasehold  property  is  contented  for  fourteen  years 
with  his  security,  and  makes  no  claim  as  a  creditor  until 
after  the  assets,  have  been  administered  and  the  l^tees 
paid.  It  seems  to  me  that  I  must  have  some  authoritj 
to  show,  in  a  case  of  this  kind,  where  a  part  of  the  assets, 
consisting  of  the  surplus  of  the  leasehold  mortgaged 
property,  has  been  lost  through  delay ;  where  the  loss  has 
been  occasioned  by  the  deliberate  course  of  conduct  of 
the  mortgagee,  acting  in  concert  with  the  owners  of  the 
equity  of  redemption,  which  was  part  of  the  surplus 
assets ;  and  where  the  loss  has  arisen  ftom  the  deterio- 
ration in  value  of  the  mortgage  property,  that  then,  after 
lying  by  for  fourteen  years,  the  mortgagee  is  entitled  to 
come  upon  those  legatees  whose  legacy  has  been  appro- 
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priated  and  secured,  and  who  may  have  been  in  enjoyment 
of  it  for  that  period,  and  to  ask  that  the  property  may  in 
this  court,  as  a  matter  of  course,  be  administered.  With- 
out some  authority,  it  is  impossible  for  me  to  hold,  upon 
principle,  that  the  mortgagee  has  established  his  right  aa 
a  creditor  to  make  the  legatees  refiind. 

I  have  always  understood  that  the  right  of  a  creditor 
to  make  legatees  refund  may  be  affected  by  the  course  of 
conduct  of  that  creditor — ^that  he  may  pursue  such  a 
course,  by  laches,  acquiescence,  or  otherwise,  as  to  make 
it  highly  inequitable  for  the  Court  to  allow  him  to  assert 
any  right  as  against  the  legatees.  At  the  same  time,  the 
caae,  on  this  particular  question,  has  been  argued  with 
much  less  research  than  I  could  have  wished.  But  if  I 
am  to  decide  it  now,  my  opinion  is,  that  the  creditor, 
under  the  circumstances,  is  not  entitled,  as  against  these 
l^atees,  to  make  them  refund  or  pay  any  part  of  his 
debt. 

As  to  the  general  assets,  a  different  principle  applies, 
because  the  general  assets  could  not  have  been  distributed 
iooner.  I  think  the  plaintiffs  have  made  a  clear,  case  to 
those  assets  which  have  been  obtiuned  under  the  decree 
of  the  Court  within  the  last  three  years.  Declare  that,  it 
appearing  that  the  smn  of  1182/.,  arising  in  the  othet 
cause,  is  part  of  the  general  assets  of  the  testator,  it 
may  be  applied  in  payment  of  the  creditors.  As  to  the 
rest,  the  bill  must  be  dismissed,  but  not  with  costs ;  not 
only  by  reason  of  the  extreme  difficulty  of  the  question, 
and  my  doubts  upon  the  case  altogether,  but  because  I 
think  it  is  a  case  of  conmion  calamity. 


iseo. 
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Where  the 
chief  clerk 
disallowed 
debts  alleged 
to  have  ac- 
crued doe  after 
the  testator's 
death,  and 
distributed  the 
assets,  and  the 
creditor,  with- 
out moving  to 
Tarythe  certi- 
ficate, filed  his 
bill  against 
the  legatees 
alone  for  an 
account,  and 
for  repayment 
of  monies  paid 
after  the  cer- 
tificate on  a 
continuing  ob- 
ligation of  the 
testator,  the 
Court  held 
the  suit  main- 
tainable. 


THOMAS  V.  GRIFFITH. 

JL  HIS  suit  was  instituted  to  establish  against  the  re- 
siduary legatees,  under  the  will  of  William  Griffith, 
deceased,  a  debt  claimed  by  the  plaintiff — part  of  the  debt 
having  been  disallowed  by  the  chief  clerk's  certificate,  in 
a  suit  for  the  administration  of  Griffith's  estate,  and  the 
remainder  having  accrued  due  since  the  date  of  the  cer- 
tificate. The  bill  alleged  that  an  agreement  had  been 
entered  into  in  1854,  between  Owen  Thomas,  the  plaintiff, 
and  W.  Griffith,  to  take  a  lease  of  a  plot  of  land  at 
Llandudno,  in  North  Wales,  and  to  erect  thereon  a  hotel 
and  other  buildings,  at  their  joint  expense.  After  the 
lease  had  been  granted  and  the  hotel  built,  a  second  agree- 
ment was  entered  into  between  the  plaintiff  and  Griffith, 
by  which  Griffith  agreed  to  take  the  lease  and  hotel  off 
the  plaintiff's  hands,  to  repay  him  such  sums  as  he  had 
already  advanced  on  account  of  the  hotel,  and  to  indemnify 
him  against  future  claims  in  respect  thereof,  and  also  to 
pay  him  a  further  100/.,  by  way  of  bonus,  as  remuneration 
for  his  trouble.  This  agreement,  by  reason  of  Griffith's 
death  shortly  afterwards,  was  never  reduced  to  writing, 
but  it  was  admitted  by  the  answers. 

Griffith  had,  at  the  time  of  his  death,  repaid  to  the 
plaintiff  all  the  sums  expended  by  him  on  account  of  the 
hotel,  except  306/.  ds.  3d.,  and  he  had  also  paid  him  50L, 
part  of  the  100/,  bonus.  There  were,  however,  consider- 
able outstanding  debts  due  to  tradesmen  and  others  for 
work  done  and  materials  provided  in  respect  of  the  hotel 
Shortly  after  Griffith's  death,  a  suit  of  Griffith  v.  TitUy 
was  instituted,  for  the  administration  of  his  estate,  in 
which  a  decree  was  made  in  August,  1855.     After  that 
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decree,  the  plaintiff  was  pressed  for  payment  of  the  out- 
standing debts  due  on  account  of  the  hotel,  and  having 
paid  part  of  these  debts,  in  April,  1856,  he  carried  in  a 
claim  before  the  chief  clerk,  under  the  decree,  for  the 
amount  (82Z.  10*.  3iA),  and  also  for  the  306/.  9*.  Sd.,  and 
the  balance  of  the  100/.  bonus.  The  chief  clerk,  by  his 
certificate,  allowed  the  two  latter  items,  but  disallowed 
the  82/.  10*.  SJA,  upon  the  ground  apparently  that  it  did 
not  constitute  a  debt  due  from  the  testator  at  the  time  of 
his  decease.  The  plaintiff  now  moved  to  vary  the  cer- 
tificate. The  final  decree  in  the  suit  of  Griffith  v.  Tittey 
was  made  in  July,  1856,  under  which  the  assets  were  dis- 
tributed among  the  defendants. 

Subsequently  the  defendants  called  upon  the  plaintiff, 
as  the  legal  joint  owner  of  the  hotel,  to  assign  his  interest 
therein  to  them.  This  he  did  by  an  indenture,  dated  the 
30th  of  August,  1856,  which  recited  the  second  agree- 
ment between  Griffith  and  the  plaintiff,  and  recited  that 
all  monies  due  under  it  had  been  paid  to  the  plaintiff.  In 
a  note  to  the  margin  of  the  draft  deed,  however,  the  plain- 
tiff's solicitor  had  stated  that  this  was  to  be  without  pre- 
judice to  the  plaintifTs  claim  to  monies  paid  by  the  plain- 
tiff on  behalf  of  Griffith's  estate  since  his  death.  The 
plaintiff,  afler  the  execution  of  the  deed,  was  called  upon 
to  pay  various  other  sums  on  account  of  the  hotel,  making, 
together  with  the  82/.  10*.  3irf.,  the  aggregate  sum  of 
183/.  13*.  Sid. 

The  present  bill  was  filed  against  the  Rev.  Joseph 
William  GriflSth,  the  Rev.  George  Edward  Ashley,  and 
Catherine  Ashley,  his  wife,  and  Richard  Randolph  Grif- 
fith, the  residuary  legatees  under  Griffith's  will,  praying 
for  a  declaration  that,  notwithstanding  the  indenture  of 
August  30th,  1856,  he  was  entitled  to  stand  as  a  creditor 
against  the  estate  of  William  GriflSth,  and  to  be  paid  out 
of  his  assets  the  sum  of  183/.  13*.  Sid.  That,  if  necessary, 
an  account  might  be  taken,  and  that  the  defendants  might 
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be  decreed  to  pay  rateably  and  in  proportioti  to  theuf  dli- 
tributive  eharess  what  should  be  faiind  owing  to  him,  or 
Grjfpjth.  tl>*t  he  might  be  declared  to  have  a  lien  on  the  hotel  and 
buildiDge,  and  that,  if  necessary,  direction  might  be  given 
for  giving  effect  to  euch  lien.  The  legal  personal  rcpra- 
sentativei  of  William  Griffith  were  not  made  parties  to 
the  euit.  The  defendants,  by  their  answers,  admittiaJ 
assets  t^ufficient  to  answer  the  plaintifT's  claim. 


Stttteinent* 


Argument         jf^^  Bacon  and  Mr.  Osborne  Morgan  for  tJie  plmntifT^. 

The  plaintiff's  claim  as  to  the  82/,  lUj,  Z\d^  b  not 
barred  by  the  chief  clerk's  certificatej  because  that  «um, 
not  being  a  debt  due  at  the  time  of  the  decree,  but  a  mcrt 
contingent  liability,  wag  not  within  the  sc^pe  of  the  cer- 
tificates Sterndak  v,  IIankinson{a),  Moreover,  the  find* 
iug  of  the  chief  clerk  inoncBuitis  not  necessarily  a  bar 
to  a  claim  in  another^  at  least  when  the  finding  doce  not 
proceed  on  the  merits:  Te^d  v-  Be€be{h)t  Davis  v.  Cmnfi^r- 
m^e{c)f  and  as  to  a  creditor*s  right  to  follow  after  a 
decree,  that  was  clear:   Gillespie  t-  Alexander (d). 

Moreover,  the  plauniff's  claim  was  expressly  excepted 
by  the  notes  in  the  margin  of  the  draft  deed. 

As  to  the  residue  of  the  claim,  it  had  not  arisen  at  the 
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was  an  ascertainable  claim.  The  plaintiflTs  proper  course 
would  have  been  to  move  to  vary  the  certificate,  and  to 
set  apart  a  certain  sum  out  of  the  assets  to  meet  the 
further  claim.  Not  having  done  so,  he  was  barred  by 
the  decree:  Sawyer  v.  Birchmare{a\  David  v.  Fratcd{b)* 
They  also  relied  on  the  plaintiff's  laches,  and  insisted  that 
Griflith's  legal  personal  representatives  should  have  been 
sued  as  parties. 

The  Vioe-Chancellor  (without  calling  for  a  reply): — 

If  the  bill  had  been  filed  only  to  recover  the  smns 
disallowed  by  the  chief  clerk,  the  plaintiff  would  have 
had  great  difficulty  in  maintaining  the  suit. 

It  is  a  rule  of  this  Court,  that  a  creditor,  whose  claim 
has  been  disallowed  in  a  suit  to  administer  his  debtor's 
estate,  and  who  acquiesces  in  that  decision,  by  taking  no 
steps  to  vary  the  certificate,  or  to  make  the  executors 
liable,  cannot  file  a  bill,  or  bring  an  action  against  those 
among  whom  the  assets  have  been  distributed.  Such  is 
the  general  rule,  but  it  is  subject  to  some  exceptions. 
Where,  for  example,  a  creditor  claims  a  balance  due  to 
him  on  a  complicated  account  against  the  estate,  and  the 
chief  clerk  disallows  the  claim,  it  would  be  going  too  far 
to  say  that  the  creditor  is  precluded  by  the  certificate 
firom  having  the  accounts  taken  in  the  usual  way. 

In  this  case,  the  plaintiff  brought  in  his  claim  on  the 
administration  suit,  and  the  chief  clerk  allowed  the  pay- 
ments made  during  the  testator's  lifetime,  but  disallowed 
those  made  ailer  his  death.  It  is  obvious,  if  such  be  the 
right  view  of  the  facts,  the  plaintiff  might  have  succeeded 
in  varying  the  certificate.  Moreover,  the  payments  dis- 
allowed were  made  in  respect  of  a  continuing  obligation 
on  the  part  of  the  estate ;  and  one  part  of  the  present 
claim  is  for  payments  on  which  the  opinion  of  the  chief 
clerk  could  not  have  been  taken,  as  they  were  made  after 
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the  date  of  the  certificate,  and  after  the  assets  had  been 
distributed. 

It  has  been  contended,  that  the  plaintiff  might  have  gone 
in  to  establish  his  claim,  and  then  have  applied  to  have 
a  sufficient  amount  set  apart  to  answer  such  chum.  Pos- 
sibly he  might,  but  his  omission  to  do  this  is  no  reaeon 
for  holding  that  his  demand,  on  which  no  judgment  has 
been  in  fact  given,  is  a  res  judicata  on  the  whole  case. 
The  plaintiff  has  established  his  right  to  an  account  of  those 
claims  arising  from  the  continuing  obligation  of  the  tes- 
tator, and  of  those  sums  paid  bj  him  on  account  of  the 
testator,  in  pursuance  of  the  agreement  contained  in  the 
bill,  including  those  sums  which  have  been  in  part  dis- 
allowed. It  may  be  on  the  result  of  the  account  that  the 
plaintiff  has  no  claim,  and  if  so,  the  bill  will  be  dismissed 
with  costs. 

There  is,  however,  this  difficulty  in  the  case .  This  is 
a  bill,  not  against  the  executors,  but  against  the  legatees, 
who  have  been  paid  under  the  administration  decree ;  the 
proper  persons  to  resist  the  claim  are  the  executors,  and 
they  are  not  before  the  Court;  and  the  executors,  it  is  said 
after  the  decree,  might  have  destroyed  the  documents. 
It  is  to  be  observed,  that  the  executors  are  exonerated  by 
the  decree ;  they  are  not  before  the  Court,  but  the  mere 
claim  of  the  plaintiff  must  have  shown  the  executors  diat 
the  matters  of  the  estate  were  not  finally  settled;  but 
however  that  may  be,  the  defendants  are  mere  bene- 
ficiaries, and  cannot  hold  the  assets  against  creditors. 
Unquestionably  it  is  objectionable  to  have  an  account 
taken  in  a  suit  in  the  absence  of  the  legal  personal 
representative,  but  it  seems  in  this  case  unavoidable. 

The  case  of  David  y.  Frowd^a)^  decided  by  Sir  John 
Leach,  clearly  shows  that  a  creditor  is  entitled  to  main- 
tain such  a  suit  as  this,  unless  he  has  been  guilty  of 
wilful  default.     In  this  case  no  wilful  default  has  been 


(a)  1  M.  &  K.  200. 
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shown,  though  the  creditor  has  not  followed  the  usual 
course. 

In  Sawyer  v.  Birchmore,  Lord  Cottenham  was  dealing, 
not  with  a  creditor,  but  with  the  next  of  kin,  who  was 
bound  to  show  he  had  not  been  guilty  of  laches ;  but  that 
case  has  no  application  to  the  right  of  a  creditor. 


Judgment,. 


WADE  V.  JENKINS. 


Nov.  20/A. 


1  HE  question  raised  on  this  bill  was  whether,  on  the  Where  articles 
construction  of  the  articles,  the  goodwill  of  the  business  provided  that 
ought  to  be  estimated  in  making  out  the  share  of  a  BhwildJ^onflr 
deceased  partner.  ^  *^®  partners 

in  the  propor- 

The  bill  stated  that  the  late  Sir  Charles  Ogle,  at  the  tion  of  their 

time  of  his  death,  carried  on  the  business  of  a  brewer  at  business,  but 

the  Lion  Brewery,  Belvedere  Road,  Lambeth,  in  part-  ^^^^^^  ^ 

nership  with  the  defendant  Henry  Jenkins.     The  style  account  in  the 

of  the  firm  was  Goding  &  Co.,  and  had  formerly  con-  the  partner- 

sbted  of  three  persons,  of  whom  once  had  since  retired.  Jhat^'ontiie 

By  articles  of  partnership  between  Sir  Charles  Ogle  determination 

^  /  ^  /•      iT       1  •     o^  the  partner- 

and  Henry  Jenkins,  dated  the  31st  of  March,  1855,  it  ship,  a  general 

was   agreed  that  the  partnership  should    continue  for  yaiuationof 
fifteen  years  from  the  30th  of  March,  1855,  unless  the  ^^^J^Kf 
same  should  be  determined  earlier.  ^^  partner- 

By  indenture  indorsed  on  the    articles    of  partner-  taken,"  on  the 
ship,  dated  the  9th  of  November,  1855,  between  the  J^e^J^"" 

s^d    Sir  C.  Offle  of  the  one  part,  and   the  defendant  ^eW,  that,  in 
°  *  the  Taiuation 

of  the  Other  part,  it  was  recited  that  90,000/.  was  the  of  tiie  part- 
capital   of  the   said   partnership  within  the  meaning  of  perty,  the 
article  18,  and  it  was  witnessed  and  agreed  between  the  |^^dS!** 
parties  that  they  should  stand  possessed  of  and  be  en- 
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titled  to  the  said  partnership  estate  and  effects  in  the 
following  proportions — Sir  Charles  Ogle  to  five-nintliBy 
and  the  defendant  to  four-ninths  thereo£ 

The  articles^  so  far  as  material  to  the  question  now 
before  the  Court,  were  as  follows : — 

^^  18.  The  capital  of  the  partnership  shall  consist  of, 
first,  the  freehold  and  leasehold  properties,  fixed  and 
moveable  plant,  stock-in-trade,  monies,  mortgage  and 
other  securities,  books,  debts,  credits,  and  effects  of  the 
late  partnership;  secondly,  the  brewery  and  public- 
houses,  and  beershops,  and  shares  therein  respectively, 
and  other  property  to  be  demised  and  assessed  respec- 
tively to  the  partners  by  the  said  James  Goding ;  and 
thirdly,  the  other  property  and  effects  fcom  time  to  time 
belonging  to  the  partners,  and  by  them  employed  in  the 
business." 

'^  24.  For  the  purposes  of  the  said  articles  of  partner- 
ship, the  goodwill  of  the  business  shall  be  deemed  to  be 
of  the  value  of  6000/.,  and  to  belong  to  the  partners  in 
the  same  proportions  as  those  in  which  they  respectively 
were  entitled  to  the  capital  of  the  partnership ;  but  the 
value  of  the  goodwill  shall  not  be  taken  into  account  in 
any  of  the  accounts  between  the  partners  or  between  the 
partnership  and  either  of  the  partners." 

"  49.  On  the  determination  of  the  partnership,  at  what- 
ever time  and  by  whatever  means,  a  general  account  and 
valuation  of  all  the  property,  effects,  and  liabilities  of  the 
partnership  shall  be  made  up  and  settled  by  and  between 
(as  the  case  may  be)  the  partners,  or  the  survivmg 
partners  and  the  executors  or  administrators  of  the  de- 
ceased partner,  or  the  respective  executors  or  adminis- 
trators of  the  deceased  partners;  and  the  IrrespectiTO 
claims  on,  or  shares  and  interests  in  the  partnership,  and 
the  property  and  effects  thereof,  shall  be  ascertained." 
"  50.  If  either  partner  die  before  the  expiration  of  the 
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partnership  term  of  fifteen  years,  the  partnership  shall 
thereupon  determine." 

'*  52.  In  the  event  of  the  determination  of  the  partner- 
ship by  the  death  of  either  of  the  partners,  the  surviving 
party  shall^  within  two  calendar  months  after  such  deter- 
mination, ^ve  to  the  executors  or  administrators  of  the 
deceased  partner  his  bond  or  obligation,  to  be  thereunder 
written,  for  securing  the  payment  to  them  of  the  amount 
of  the  share  of  the  deceased  partner  of  the  capital  of  the 
partnership,  and  the  interest  thereon,  and,  subject  to  such 
payment  being  duly  made,  the  property  and  effects  of  the 
partnership  shall,  as  from  the  time  of  such  death,  belong 
to  the  surviving  partner." 

Sir  Charles  Ogle  died  on  the  16th  of  June,  1858, 
having  appointed  the  plaintiff  his  executor.  After  his 
death,  the  plaintiff  employed  Mr.  Norton,  of  Old  Bond 
Street,  to  investigate  the  afiairs  of  the  partnership,  and 
that  gentleman,  having  examined  the  accounts,  made  his 
estimate,  in  which,  allowing  the  sum  of  3333/.  6s.  Sd.  as 
Sir  Charles  Ogle's  share  of  the  goodwill,  he  made  the 
total  amount  of  his  share  of  the  assets  the  sum  of 
29,1892.  Ss,  6cLy  for  which,  under  the  articles,  the  sur- 
viving partner  was  to  give  his  bond.  Some  dispute 
subsequently  arose  as  to  the  accuracy  of  the  details  of 
accounts  and  of  the  principle  on  which  they  had  been 
prepared.  The  plaintiff's  solicitors  wrote  to  the  defendant 
to  know  whether  he  was  willing  to  accept  the  account  and 
give  a  bond ;  in  reply  to  which,  the  defendant  wrpte  to 
the  plaintiff's  solicitor  as  follows : — 


I860. 
Wadb 

V, 

Jbnkins. 
Siat^menL 


<'  I  must  decline  to  do  either,  as  the  account  referred 
to  contains  an  item  at  credit  of  3333Z.  6s,  Sd.  for  a  share 
of  an  assumed  goodwill,  the  claim  to  which  I  positively 
decline  to  recognise. 

"  Yours, 
"  Henry  Jenkins." 
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The  plaintiffs  thereupon  filed  this  bill  for  an  account 
and  valuation  of  the  partnership  assets  at  the  date  of  the 
testator's  death,  and  of  the  testator's  interest  therein. 

The  bill  also  prayed  that  it  might  be  declared  that  the 
sum  of  6000/.,  the  agreed  value  according  to  the  articles 
of  partnership  of  the  goodwill  of  the  business,  was  to  be 
taken  into  account ;  that  the  plaintiff's  share,  as  executor 
in  the  capital,  might  be  secured  pursuant  to  the  articles ; 
that  the  defendant  might  be  decreed  to  execute  a  bond 
for  that  purpose. 


Argument.  Mr.  Bacon  and  Mr.  Osborne  for  the  plaintiff,  contended 
that,  on  the  construction  of  the  articles,  the  goodwill 
formed  a  part  of  the  assets.  The  provision  that  it  was 
to  form  no  item  of  account  applied  only  during  the  con- 
tinuance of  the  partnership ;  any  other  construction  was 
quite  inconsistent  with  the  provision  that  it  was  to  be  of 
the  value  of  6000/. 

Mr.  Malins  and  Mr.  Speedy  for  the  defendant,  con- 
tended, that  the  Court  could  not  make  a  new  con- 
tract for  the  parties.  Here  it  was  distinctly,  stipulated 
that  the  goodwill  was  not  (article  49)  to  be  taken  into 
account  in  any  account  between  the  partnership.  The 
account  directed  in  the  52nd  article  must  mean  such  an 
account  as  was  contemplated  in  article  49.  It  was  sub- 
mitted, that  the  goodwill  ought  not  to  be  included. 


Judgment.       ThE   ViCE-ChANCELLOR  : — 

The  24th  article  of  the  deed  of  partnership  seems 
to  me  to  be  expressed  in  very  plain  terms.  It  says 
that  "  the  goodwill  of  the  business  shall  be  deemed  to  be 
of  the  value  of  6000/.,  and  to  belong  to  the  partners  in  the 
same  proportions  as  those  in  which  they  respectively 
were  entitled  to  the  capital  of  the  partncrehip."  The 
goodwill  is  to  belong  to  the  partners,  but,  as  between  the 
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partners,  it  is  to  be  taken  to  be  of  the  value  of  6000/. 
Then  there  is  this  qualification^  that  '^  the  value  of  the 
goodwill  should  not  be  taken  into  apcount  in  any  of  the 
accounts  between  the  partners,  or  between  the  partner- 
ship and  either  of  the  partners."  I  think  that  is  very 
intelli^ble  too ;  for,  in  taking  accounts  between  the  part- 
ners, or  of  either  of  them  in  the  concern  during  the  currency 
of  the  partnership,  great  inconvenience  would  arise  by 
including  the  goodwill  as  an  item  in  the  account.  It 
was  consequently  agreed  that  it  should  not  be  included. 
Article  49  of  the  deed  provides  for  what  is  to  be  done  in 
the  event  which  has  happened  of  the  death  of  one  of  the 
partners,  and  the  determination  of  the  partnership.  It 
provides  that,  "  on  the  determination  of  the  partnership,  at 
whatever  time,  and  by  whatever  means,  a  general  account 
and  valuation  of  all  the  property,  effects,  and  liabilities 
of  the  partnership  should  be  made  up  and  settled  by  and 
between  the  surviving  partner  and  the  executors  of  the 
deceased  partner.''  Now  it  has  been  said  that  a  general 
account  and  valuation  of  the  property  means  the  same 
thing  as  an  account  between  the  partners  themselves. 
The  language  of  the  clause  is  different.  Upon  the  true 
construction  of  these  articles  of  partnership,  there  must 
be  a  declaration  that,  in  the  general  account  and  valua* 
tion  directed  by  article  49,  the  value  of  the  goodwill  is  to 
be  estimated.     There  will  be  liberty  to  apply. 


513 


I860. 
Wadb 

V, 

Jenkins. 
Judgment, 


VOL.    II. 


K   N 


614  CASES  IN  CHANCERY. 


I860, 
Dec,5th^6th, 

1861,  BOOTH  V.  COULTON. 

Jan.  dl«/. 

It  is  an  esto.  JoHN  GILLYAtT  BOOTH,  by  his  wUl,  dated  tie 

of  this  Court,  ^^^  ^^  September,  1849,  devised  and  bequeathed  to  his 

tant^der'a"  ^^ccutors  therein  named  all  and  singular  his  real  and 

wiU  is  not  en-  personal  estate,  "  upon  trust  to  pay  all  his  just  debts  and 

terest  on  the  funeral  and  testamentary  expenses,  and  to  pay  the  legades 

Mrom  of  his  Qj.  gij^jg  Qf  money  therein  mentioned,"  and  upon  further 

LUton  T.  iMm  trust,  "  out  of  the  annual  profits  of  the  residue  of  his 

tonyjL^yAyl" 

mer  v.  Ayi-     said  estates,"  to  pay  to  testator's  son,  Philip  Booth  the 
^Browneij^^  annual  sum  of  400/.  during  his  life ;  to  William  Bachelor 
considered.       ^j^^  annual  sum  of  100/.  during  his  life,  and  to  Sophia 
Coulton  the  annual  sum  of  60021  during  her  life. 

The  testator  further  directed  that  the  said  legacies  and 
the  annuities  thereby  given  should  be  paid  to  the  legatees 
free  of  legacy  duty,  which  the  testator  charged  upon  the 
residue  of  his  estate.  Subject  as  aforesaid,  he  directed 
that  his  executors  should  stand  seised  and  possessed  of  all 
his  real  and  personal,  estate,  upon  trust  to  apply  the  rents, 
issues  and  profits  to  and  for  the  maintenance  and  benefit 
of  his  son,  the  plaintifT  George  Booth,  for  life,  as  the  sud 
executors  and  trustees  should  think  fit,  and  from  and 
after  his  decease,  he  devised  and  bequeathed  all  and  an- 
gular the  residue  of  his  said  real  and  personal  estates  to 
his  said  son  Philip  Booth,  his  heirs,  executors,  and 
administrators,  subject  nevertheless  to  certain  trusts  in 
an  event  which  had  not  happened. 

The  testator  died  on  the  16th  of  October,  1849,  without 
having  revoked  his  said  will. 

His  son,  George,  at  and  prior  to  the  date  of  his  will) 


(a)  1  P.  Wms.  541.  {e)  5  Ho.  Lds.  Ca.  555. 

(h)  1  Molloy,  87. 
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had  been  found  of  unsound  mind,  and  John  Booth  had 
been  appointed  his  committee. 

The  present  bill  was  filed  to  administer  the  estate  of  the 
testator,  alleging  that  the  trustees  had  paid  the  debts, 
including  a  mortgage  debt,  out  of  the  income,  instead  of 
out  of  capital,  the  result  of  which  was,  that  the  annuities 
had  fallen  into  arrear.  The  plaintiffs  claimed  to  have 
interest  on  the  arrears  of  the  annuity. 

In  July,  1857,  a  decree  was  made,  in  pursuance  of 
which  the  chief  clerk  made  his  certificate,  disallowing 
interest  on  the  arrears  of  the  annuities.  The  chief  clerk 
certified  as  follows: — ^**The  said  P.  Booth  claims  the 
sum  of  352L  19«.  lOd.  for  interest  on  the  arrears  of  his. 
annuity;  and  the  said  S.  Coulton  claims  the  sum  of 
517/.  Ss.  for  interest  on  the  arrears  of  her  annuity;  and 
the  sidd  W.  Bachelor  claims  the  sum  of  88/.  ISs,  Id.  for 
interest  on  the  arrears  of  his  annuity.  I  have  not  allowed 
such  claims." 

A  summons  was  taken  out  to  vary  this  part  of  such 
certificate,  by  allowing  such  monies. 

The  chief  clerk  also  certified  that,  ^^  regard  being  had 
to  the  sums  which  have  been  paid  out  of  the  income  of 
the  8ud  testator's  estate  in  discharge  of  mortgages  and 
other  debts  of  the  said  testator,  there  is  due  to  the  plain- 
tiff G.  Booth,  the  lunatic,  in  respect  of  his  life-interest  in 
the  said  testator's  real  and  personal  estate  under  his  will, 
the  sum  of  16,158/.  17*.  6rf." 

The  summons  also  asked  to  have  this  varied,  by  adding, 
instead  of  the  sum  of  16,15821  17«.  6£^.,  '^such  a  sum  as 
would  be  equal  to  the  amount  of  such  life-interest,  cal- 
culated firom  the  period  when  the  clear  residue  of  the 
testator's  real  and  personal  estate  was  ascertained ;"  and 
that  it  might  be  referred  back  to  the  chief  clerk  to  ascer- 
tain such  amount. 

The  summons  was  adjourned  into  court. 

The  testator  at  his  death  was  entitled  to  freehold  and 

N  N  2 


516 


GASES  IN  CHANCERY. 


1960. 
Booth 

V, 
COULTOK. 

StateimenU 


copyhold  premises  at  Brentford  and  Cow  Cross^Smithfield, 
which  with  valuable  plant  and  machinery  were  used  as 
distilleries^  and  were  let  at  a  rent  of  2300/.  a  year  upon  a 
lease  which  expired  at  Midsummer^  1859.  The  executors 
applied  the  whole  of  the  personal  estate^  as  &r  as  it  went, 
in  payment  of  debts,  and  then  they  applied  the  rents  of 
the  distilleries  to  the  same  purpose.  The  other  property 
of  the  testator  was  situated  at  Crouch  End,  Homsey, 
yielding  about  300/.  a  year,  and  mortgaged  to  a  Mr. 
AUington  for  14,000/.,  and  could  not  be  sold  without  de 
mortgagee's  consent,  which  he  declined  to  give. 

The  suit    of  Booth  v.   Allington  had  been  instituted 
to  take  an  account  of  what  was  due  on  that  mortgage. 


Argument,  Mr.  Elmshy  and  Mr.  W.  W.  Mackeson,  appeared  on 
the  summons  for  Philip  Booth. 

Upon  principle,  interest  ought  to  be  pven  on  arrears  of 
annuity ;  and  though,  undoubtedly,  there  are  cases  in  which 
the  Court  has  determined  otherwise,  the  decisions  were  not 
uniform.  In  The  Attorney^  General  y.  The  Brewers^  Com- 
pany (a),  the  Court  directed  interest  to  be  paid  from  the 
date  when  the  Master's  report  was  confirmed.  In  LittxmT. 
Litton  {b),  the  Court,  in  conformity  with  Lord  Cowper's 
decree,  held  that  an  annuity  should  **  carry  interest  from 
the  very  day  when  it  became  due,  and  not  only  firom  the 
subsequent  day  of  payment  after  the  arrears  were  due." 

In  Batten  v.  £arnley{c)y  the  principle  of  giving  arrears 
was  recognised  in  case  of  "great  arrears  as  here."  In 
Ferrers  v.  Ferrers  (d),  interest  was  given.  In  The  Drapers' 
Company  v.  Davis  (e),  the  Court  gave  interest  for  twenty- 
eight  years'  arrears.     In  Robinson  v.  Cumming{f)y  the 


(a)  1  P.  Wms.  376. 

(b)  Ibid.  641 ;  a.  c.  2  Eq.  Cas. 
Ab.  630. 

(e)  2  P.  Wms.  162 ;  2  Eq.  Cas. 
Ab.  466. 


{d)  Cas.  temp.  Talbot,  2. 
(e)  2Atk.211. 
if)  Ibid.  409—411. 
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Court  held^  that  where  an  annuitant  had  entered  into 
possession  of  an  estate  charged  with  the  annuity,  the  Court 
would  not  compel  him  to  quit  possession  until  the  grantor 
allowed  him  interest  on  the  arrears.  In  Newman  v. 
Auling{d)yikQ  Court  gave  interest  at  four  per  cent,  on 
the  arrears  of  an  annuity  given  for  maintenance.  In 
Stapleton  v.  Conway  (A),  interest  was  given ;  and  in 
Morris  v.  Dillingham{c\  the  Court  held  that  interest  on 
the  arrears  of  an  annuity  was  discretionary,  but  that  it 
ought  to  be  given  in  a  proper  case. 

[Anon,  (rf),  Grosvenor  v.  Cook(e)y  Morgan  v.  Morgan  (y), 
Hyde  v.  Price  {g\  Crosse  v.  Bedingfield{h\  Martyn  v. 
JBlake(i)y  Mansfield  v  Ogle{k)y  were  cited.] 
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Mr.  Matins  and  Mr.  BiUon  for  the  plaintiffs. 

The  well-settled  rule  of  this  Court  is  that  interest  is 
not  payable  on  the  arrears  of  maintenance,  or  of  a  jointure : 
MellishY.  Mellish{l). 

The  cases  which  had  been  cited,  were  either  distin- 
guishable or  had  been  overruled,  and  Litton  v.  Litton^m), 
in  particular,  had  never  been  followed.  In  The  Duke  oj 
Bedford  v.  Coke{n),  Lord  Hardwicke  emphatically  said, "  I 
will  give  no  interest  for  the  arrears  of  voluntary  annuity." 
[The Vice-Chancellor. — The  question  in  that  case  was 
whether  Dr.  Young  was  to  be  preferred  to  the  appointee  of 
the  Crown,  and  the  case  was  argued  throughout  on  the  right 
of  the  Crown.]  The  decision  was  on  the  broad  principle 
that  the  arrears  of  an  annuity  did  not  carry  interest. 


(a)  3  Atk.  579. 
{b)  1  Yes.  sen.  428. 
{o)  2  Yes.  8en.  170. 
{d)  Ibid.  661. 
(e)  1  Dick.  305. 
(/)  2  Dick.  643. 
(g)  8  Sim.  578. 


{h)  12  Sim.  a>. 
(i)  3  Dr.  &  W.  125. 
{k)  4  De  G.  &  J.  38. 
(I)  14  Yes.  516. 
(m)  1  P.  Wms.  451. 
(»)  2  Ye«.  Sen.  117. 
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In  Creuze  v.  Hunter{a\  the  whole  subject  was  maturely 
considered  by  Lord  Loaghborough^  who  endeavoured, 
without  success,  to  find  any  good  authority  for  giTing 
interest.  He  said,  however  (page  163),  that  he  had  been 
unable  to  find  any  case  in  which  interest  had  been  given 
for  the  arrears  of  an  annuity.  The  case  of  Tew  v. 
Winterton{h)  was  a  case  that  eminently  called  for  indul- 
gence, but  the  Court  refused  to  relax  the  rule  on  the 
"  loose  ground  of  compassion."  The  language  of  the  Lord 
Chancellor  Thurlow  (c)  was,  "  that  the  cases  where  the 
Court  has  given  interest  are  where  trustees  or  executors 
are  bound  by  their  duty  and  trust  to  make  payments 
regularly,  and  have  kept  money  in  their  hands.  Here 
the  Court  has  upon  further  directions  given  interest. 

Then  as  to  the  cases  cited  on  the  other  side^  they  had  no 
application,  or  were  against  the  argument.  In  Robinson 
V.  Cumming{d)y  Lord  Hardwicke  said  there  was  no  case 
where  the  Court  had  allowed  interest.  In  Newman  y. 
Auling{e)y  interest  was  allowed,  but  expressly  as  main- 
tenance ;  and  Lord  Thurlow,  in  Tew  v.  Winterton  (/),  in 
which  that  case  was  cited,  declined  to  follow  it,  and  con- 
firmed the  general  rule.  In  Batten  v.  Eamley{g\  the 
executor  said  he  would  go  to  gaol,  and  leave  the  legatees 
unpaid,  and  did  leave  the  annuities,  which  were  payable 
quarterly,  to  fall  into  arrear  for  three  years.  Mellish 
V.  Mellish{K)  was  a  case  of  maintenance.  Grosvenor 
V.  Cook  {{)  was  a  case  of  creditors.  In  Morgan  v. 
Morgan  {k)  the  Court  gave  interest  expressly  on  the 
ground  that  the  annuitant  was  prevented  by  the  injunc- 
tion from  enforcing  payment  of  the  annuity. 


(a)  2  Ves.  157. 

{b)  3  Brown,  489 ;  s.  c.  1  Yes. 
451. 
(e)  Ibid.  452. 
(d)  2  Atk.  409. 
le)  3  Atk.  579. 


(/)  lVe8.451. 
(ff)  2  P.  Wm8.  1($2. 
(h)  14  Ves.  516. 
(t)  1  Dick.  305. 
(k)  2  Dick.  (543. 


CASES  IN  CHANCERY. 


519 


In  Mansfield  v.  Ogle{a)  the  opinion  of  Lord  Justice 
Turner  was  against  the  principle.  Lord  St  Leonards 
also  held  the  same  view  in  Martyn  v.  Blake{b),  In 
Anderson  v.  Dwyer{c)  it  was  distinctly  decided  that  arrears 
of  an  annuity^  given  to  the  sole  and  separate  use  of  a 
married  woman,  did  not  carry  interest.  Then  came  Booth 
V.  Leyce8ter{d\  in  which  Lord  Cottenham  reviewed  all 
the  authorities,  and  held  that  the  uniform  rule  of  the 
Court  was  that  no  interest  would  be  given  on  the  arrears 
on  an  annuity.  [The  Vice-Chancellor. — In  Aylmer 
V.  Aylmer{e)  Sir  Anthony  Hart  had  occasion  to  consider 
the  question,  and  came  to  the  conclusion  that  he  would  not 
break  in  on  the  settled  rule.]  In  Torre  v.  Browne(^f\ 
Lord  Cranworth  laid  down  the  same  principle;  and  it 
was  remarkable  that  in  that  case  Litton  v.  Litton  was 
not  even  cited. 

[The  cases  of  Taylor  v.  Taylor {g\  Creuze  v.  Lowth{h\ 
and  the  statutes  of  3  &  4  Wm.  4,  c.  42,  s.  28,  and  1  &  2 
Vic  c.  110,  s.  17,  were  abo  referred  to.] 


iseo. 
Booth 

V. 
COULTOIU 

ArgumtnU 


Mr.  Bacon  and  Mr.  Hardy  for  the  trustees. 


Mr.  Greene  and  Mr.  Browne^  Mr.  Z^ewis  and  Mr.  Colt, 
for  other  parties. 

The  Vice-Ch ancelloe  : — 

The  question  is  as  to  the  right  of  annuitants  to  have 
interest  calculated  on  the  arrears  of  their  annuities.  The 
case  has  been  very  carefully  and  ably  argued  at  the  bar 
by  Mr.  Elmsley  on  behalf  of  the  annuitants'  claim ;  and 


1S61, 
Jan.  dl«^. 

Judgment, 


(a)  4  De  G.  &  J.  38. 

(b)  3  Dr.  &  W.  126. 
(e)  1  Sch.  &  L.  301. 
(d)  3  M.  &  C.  459. 


(e)  1  Molloy,  87. 

(/)  5  H.  Us.  Ca.  677. 

iff)  8  Hare,  12. 

(h)  4  Bn>.  C.  C.  316. 
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he  has  called  my  attention  to  a  great  number  of  authori- 
ties. I  have  read  through  all  the  cases  cited  at  the  bar, 
and  seyeral  other  cases  having  relation  to  the  same 
question.  I  entertained  a  strong  impression  in  fayour  of 
the  right  and  justice  of  the  claim  of  the  annuitants.  But 
the  current  of  authorities  is  too  strong.  It  seems  in  all 
the  cases  to  be  considered  as  a  general  rule  that  interest 
is  not  payable  on  the  arrears  of  an  annuity.  During  the 
argument,  a  case  of  Torre  y.  Browne  was  cited.  I  also  re- 
ferred to  a  case  of  Aylmer  v.  Aylmer^  before  Sir  A.  Hart 
in  Ireland;  and  the  result  of  these  decisions  se^ns  to 
be,  that  annuitants  cannot  be  allowed  interest  on  the 
arrears.  The  chief  clerk's  certificate  must^  therefore, 
remain  unaltered.  It  is  remarkable  that  the  question 
neyer  seems  to  have  been  argued  or  decided  upon  the 
simple  question,  whether  in  the  distribution  of  assets  as 
between  ordinary  legatees  and  annuilants,  interest  should 
be  allowed.  All  the  reported  decisions  were  on  cases  in 
which,  upon  some  particular  ground  suggested  of  hard- 
ship or  peculiarity,  the  Court  asked  to  allow  interest; 
and  it  is  to  be  inferred  from  all  the  reported  cases,  that, 
except  under  extraordinary  circumstances,  interest  is  not 
to  be  allowed. 
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SPKINGETT  V.  DASHWOOD. 

J  OHN  DOTTERILL,  being  indebted  to  several  per-  Where  trus- 

eons,  by  a  deed,  dated  April,   1856,   conveyed   certain  tor»  neglected, 

freehold  hereditaments  and  premises  unto  and  to  the  use  ^tion  dfa^" 

of  H.  Dashwood,  T.  Gray,   and  Thomas   Randall  and  creditor,  to 
-     ,      -    ,  fumifth  an 

their  heirs,  upon  trust,  to  sell  and   stand  possessed  of  account  of  the 

the  proceeds  of  sale,  upon  the  trusts  declared  by  an  in-  jLTthe^ie- 

denture  of  even  date  therewith.  Jiff'  filed  hi§ 

By  that  deed  the  said  John  Dotterill  assigned  to  the  the  trustees 

trustees   all  his   stock-in-trade,  goods,  household  furni-  answer,  set- 

ture,  and  plate,  debts,  money,  and  all   other  personal  ac°<S^f  JjjJ!? 

estate  whatsoever,  upon  trust  to  collect  and  receive,  stantiaiiy 

"  and  after  the  expiration  of  six  calendar  months"  there-  Court  made 

from,  "or  sooner  if  thereto  required  by  the  said  John  Sustee^paythe 

Dotterill,"  to  sell  the  saleable  part  thereof.     The  deed  plaintiff's  cost. 

^  to  the  hearings, 

provided  that  the  trustees  were  to  stand  possessed  of  the  hut  gave  both 

proceeds  of  the  sale  of  real  estate,  and  of  the  said  real  guhsequent 

estate  until  sold,  and  of  the  personal  estate,  upon  trusts  ^*^g*JJ[|J^^ 

for  the  creditors  as  therein  mentioned.     It  was  further 

provided  that  it  should  be  lawful  for  the  said  trustees, 

and  they  thereby  agreed,   to  make  to  the   said  John 

Dotterill  an  allowance  or  return  to  him  of  part  of  his 

household  furniture  and  effects ;  also,  that  it  should  be 

lawftd  to  employ  the  said  John  Dotterill  in  getting  in 

the  estate,  and  in  carrying  on  his  trade,  if  considered 

advisable,  and   to  allow  him  and  any  other   person   so 

employed  as  aforesaid,  out  of  the  trust  estate,  such  sums 

as  to  the  said  trustees  should  seem  proper  and  reasonable. 

The  trustees  were  authorised  to  make  an  arrangement 

with  the  creditors  whose  debts  were  under  10/.     It  was 

also  provided  that  any  resolution  signed  by  the  majority 

in  number  and  value  of  the  creditors  as  to  postponing  the 
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sale  should  be  binding ;  and  the  creditors^  parties  thereto, 
thereby  acquitted  and  released  the  said  John  DotterilL 

Under  the  deed,  John  Dotterill  was  permitted  to  retain 
certain  articles  of  trade,  and  had  power  to  pay  the  cre- 
ditors under  10/.  in  full,  and  to  compound  with  crediton 
who  had  commenced  proceedings. 

Thomas  Gray  died  in  1856.  In  July,  1857,  the  tnw- 
tees  paid  a  dividend  of  6s.  ScLy  and  in  May,  1858,  8 
second  dividend  of  Ss.  4:d.  in  the  pound.  Several  of 
the  smaller  creditors  were  paid  by  the  insolvent  himself 

The  plaintiff,  being  anxious  to  get  an  account  firom  the 
trustees,  wrote  a  letter  to  Randall  in  November,  1856, 
asking  what  had  been  done  in  the  matter  of  the  trusts, 
who  promised,  in  reply,  to  communicate  with  Dashwood. 
The  plaintiff  subsequently  wrote  to  his  solicitor. 

On  the  10th  of  May,  1858,  he  wrote  to  the  defendant's 
solicitors  at  Gosport,  as  follows : — 


*^  Messrs.  Field  &  Son,  Gt>8port 
*/  Gentlemen, — Mr.  Springett  has  desired  me  to  apply 
to  you,  as  solicitors  for  the  surviving  trustees  under  this 
estate,  for  an  account  of  receipts  and  payments  by  die 
trustees.  He  has  always  been  informed  that  the  estate 
would  realise  20«.  in  the  pound.  I  must  beg,  therefore, 
to  receive  the  account  in  the  course  of  the  week." 


Neither  Mr.  Dashwood,  the  acting  trustee,  nor  Mr. 
Kandall  took  any  notice  of  this  letter,  and  the*  plaintiff,  on 
the  20th  of  June,  1859,  filed  this  bill  on  behalf  of  himself 
and  all  other  the  unsatisfied  creditors  of  John  Dotterill, 
who  were  entitled  to  come  in  and  have  the  benefit  of  the 
said  trust  deeds,  other  than  the  defendants. 

The  bill  alleged,  first,  that  the  defendant  Dotterill  was 
allowed  to  remain  in  possession  of  the  freehold  property, 
to  receive  the  rents  and  profits  of  part,  and  to  cultivate 
the  rest  for  his  own  benefit;  secondly,  that  he  was  per- 
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mitted  to  remlun  in  possession  of  tiie  whole  of  the  house- 
hold fiimiture,  and  that  he  was  still  in  possession  and 
enjoyment  thereof;  thirdly,  that  he  was  allowed  to  re- 
main in  the  business,  and  to  apply  to  his  own  use  all  the 
profits  arising  therefrom. 

The  bill  prayed  for  an  account  of  the  said  trust  estate. 
The  defendant  Dashwood,  by  his  answer,  admitted  that, 
except  as  to  one  small  property,  the  real  estate  had  been 
allowed  to  remain  in  Dotterill's  possession  ;  that  in  April, 
1856,  the  real  estate  was  sold,  and  Dashwood  receired 
the  proceeds.  A  mortgage  was  paid  thereout,  and  the 
balance  was  accounted  for  as  in  the  answer  mentioned. 
The  defendant  also  admitted  that  the  trustees  did  not 
possess  themselves  of  the  goods  and  effects,  nor  receive 
any  debts  except  two,  the  amounts  of  which  were  thereby 
accounted  for.  He  admitted  that  no  answer  was  returned 
to  the  letter  of  the  10th  of  May,  and  said  that  Mr.  Field 
was  unable  to  render  the  accounts,  as  he  had  no  materials 
to  enable  him  to  do  so,  as  the  defendant  Dashwood  was 
absent  from  home.  He  admitted  also  leaving  in  the  de- 
fendant Dotterill's  possession  the  brewing  utensils,  carts, 
horses,  and  stock-in-trade,  as  the  trustees  could  not  carry 
on  the  business  themselves,  and  to  have  sold  would  pro- 
bably have  been  attended  with  heavy  loss. 

The  answer  contained  a  schedule  setting  forth  an 
account  of  the  personal  estate  of  or  to  which  the  said 
John  Dotterill  was  possessed  or  entitled  at  the  date  of 
the  deeds,  o*f  his  household  furniture,  farming-stock,  &c., 
and  a  debt  of  179/.  also  on  account  of  the  personal  estate 
which  had  come  to  the  hands  of  the  trustees  since  the 
execution  of  the  deeds,  and  how  the  same  had  been  used 
in  business  or  otherwise  disposed  of,  and  showed  that  of 
the  above  debt  79/.  was  still  outstanding. 

The  other  trustee,  Randall,  averred  that  he  had  not 
acted  in  the  matter  of  the  trusts,  as  he  lived  at  a  distance 
from  Gosport. 
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The  plaintiff  subsequently  amended  his  bill,  alleging 
that  he  had  recently  discovered  that  the  defendants  had 
allowed  the  said  John  Dotterill  to  collect  and  get  in  and 
apply  to  his  own  use  portions  of  the  said  monies  and  pre- 
mises as  signed  by  the  above  deeds,  and  charging  them 
with  a  breach  of  trust,  and  with  wilful  n^lect  and 
default,  and  praying  for  an  account  against  them  on  that 
footing. 

The  bill  also  charged  that  Randall,  having  accepted 
the  trusts  of  the  deeds,  was  bound  to  perform  and  execute 
them,  or  at  least  to  see  that  they  were  duly  performed 
and  executed  by  Dash  wood;  in  particular  that  it  was 
his  duty  to  see  that  the  estate  was  sold  and  converted. 
The  bill  also  charged  that  the  defendant  Kandall  had 
never  communicated  with  Dashwood  as  he  had  pro- 
mised. 

On  the  13th  of  July,  1859,  the  cause  came  on  for 
hearing,  when,  after  directing  certain  accounts  and  in- 
quiries, the  Court  ordered  that  "  if  on  taking  the  several 
accounts  it  should  appear  that  the  said  defendants  Dash- 
wood  and  Randall  had,  or  either  of  them  had,  been  gnilty 
of  wilful  default,  they  or  he  were  or  was  to  be  charged 
therewith." 

On  the  3rd  of  August,  1860,  th6  chief  clerk,  by  his 
certificate,  found  that  there  was  a  sum  of  939/.  \os,  ^tL 
still  due  to  the  persons  entitled  to  the  benefit  of  the 
indenture,  that  the  real  estate  and  part  of  the  personal 
estate  had  been  sold,  and  that  there  remained  a  sum  of 
73/.  I6s,  4:d.  due  from  the  defendant  Dashwood  on  that 
account.  That  the  plaintiff  had  sought  to  charge  the 
defendants  with  the  profits  of  the  trade,  but  the  chief 
clerk  had  not  required  any  account  of  such  trading,  it 
appearing  that  the  trustees  did  not,  nor  did  the  said  John 
Dotterill,  assent,  to  carry  on  such  trade  for  the  benefit  of 
his  creditors. 
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The  plaintiff  had  paid  a  sum  of  39/.  28.  lOd.,  the  costs 
of  the  representative  of  the  deceased  trustee. 

The  cause  now  came  on  for  further  consideration. 


525 

1800. 

Springett 

r. 
Dashwood. 


Mr.  Walker  and  Mr.  Speed  contended  that  the  trustees     Argument. 
had  been  guilty  of  wilful  default  in  not  getting  in  the 
estate;  and  secondly^  had  neglected  their  duty  in  not 
forwarding  the  account  required  of  them. 

They  contended  also^  that  Kandall  having  accepted  the 
trufit,  was  liable  to  the  plaintiff,  and  they  asked,  that  both 
trustees  should  pay  the  costs. 

[An  anonymous  case  (a)  was  cited.] 

Mr.  C.  Swanston  appeared  for  the  trustee  Randall,  and 
flubmitted  that  he  had  never  in  fact  taken  part  in  the  trust. 

Mr.  Wellington  Cooper^  for  the  defendant,  contended 
that  the  account  furnished  by  the  answer  was  substan- 
tially correct,  and  no  good  had  resulted  from  the  litiga- 
tion. The  Court,  therefore,  would  disapprove  of  the 
plaintiff^s  proceedings,  and  give  him  no  costs :  Ottley  v. 
Gilby{b\  It  was  not  shown  that  the  defendants  had 
been  guilty  of  any  misconduct,  and  they  were  therefore 
entitled  to  their  costs. 

\^Thomp8on  v.  Clive{c\  White  v.  Jackson{d)j  ^jidi  The 
Attorney- General  v.  Gibbs^e),  were  also  cited.] 


The  Vice-Chancellob  : — 

This  case  is  important,  because  it  has  been  argued  with 
reference  to  the  duties  of  trustees,  who  are  accounting 
parties.  Those  duties  have  been  explained  and  defined 
by  judges  of  the  highest  authority.  In  the  present  case, 
the  trusteeship  was  constituted  for  the  benefit  of  creditors. 
Lord  Eldon,  in  the  case  of  Clarke  v.  Lord  Ormonde  (/), 


Judgment. 


(a)  4  Madd.  273. 
\h)  8  Beav.  602. 
{e)  11  Beav.  475. 


(d)  15  Beav  191. 

(e)  iDeG.  &S.  156. 

(f)  Jac.  120. 
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speaking  of  the  case  of  trustees  for  the  benefit  of  creditors, 
says  this:  "  Primd  facie  the  creditors*' (^i.^.  any  of  the 
cestuis  que  trust)  "  have  a  right  to  ask  what  was  the  value 
of  the  estates,  the  amount  of  the  monies  raised  by  sales 
and  from  the  rents,  and  of  the  debts  and  incumbrances 
paid,  and  of  those  remaining  unpaid.  If  the  fact  be,  as  it 
probably  was,  that  an  account  was  rendered,  satisfying 
all  these  inquiries,  by  fiimishing  the  particulars  forming 
each  of  the  totals  which  are  the  subject  of  inquiries,  &c, 
then  the  plea  should  have  been  that  such  accounts  were 
rendered,"  &c.  Lord  Eldon  then  goes  on  to  deal  with 
the  plea  of  a  settled  account  and  release,  and  he  treated 
such  a  plea  as  insufficient  and  informal,  because  it  merely 
pleaded  a  settled  account,  and  did  not  go  on  to  state  that 
all  necessary  or  sufficient  information  had  been  afforded 
by  the  trustee  to  this  cestui  que  trust.  Therefore  it  was 
clearly  the  opinion  of  Lord  Eldon,  that  one  of  the  duties 
of  a  trustee  to  his  cestui  que  trust  is  to  affi^rd  ^him  all 
reasonable  and  proper  information  in  reference  to  the 
matters  of  the  trust  Sir  Thomas  Plumer,  in  the  case  of 
Pearce  v,  Green^  says,  **  It  is  not  necessary  to  make  an 
order  in  favour  of  this  description  of  person ;  but,  placing 
them  in  the  same  situation  as  others,  they  have  a  right  to 
expect  that  those  whose  duty  it  is  to  keep  accounts  for 
them  will  do  it  It  was  said  that  the  accounts  in  this 
case  were  such  as  could  not  properly  be  taken  except 
under  the  direction  of  the  Court ;  but  it  would  be  lamen- 
table, indeed,  if  it  were  to  be  laid  down  that  a  Chancery 
suit  is  necessary  in  these  cases,  before  payment  of  the 
shares  to  the  different  parties.  ...  It  is  the  first  duty  of 
an  accounting  party,  whether  an  agent,  a  trustee,  a 
receiver,  or  an  executor — for  in  this  respect,  as  was  re- 
marked by  Lord  Chancellor  Eldon,  in  Lord  Hardwicke  v. 
Vernon{a),  they  all  stand  in  the  same  situation — ^to  be  con- 
stantly ready  with  his  accounts."     In  Pearce  v.  Green{b), 


(a)  14  Vfcs.  510. 


(b)  1  Jac.  &  W.  135—140. 


Dabhwood. 
Judgment, 
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Sir  Thomas  Plumer  decided  that  the  defendants,  by  not  1^60. 
keeping  proper  accounts,  had  rendered  a  suit  necessary,  springett 
and  ought  therefore  to  pay  the  costs.  Sir  John  Leach, 
in  the  anonymous  case  in  4  Madd.,  found  that  applica- 
tion had  been  made  to  an  executor  for  an  account,  and 
that  he  gave  no  account  The  bill  was  filed;  and  by 
his  answer  the  defendant  stated  the  accounts ;  but  the 
plaintiff  took  a  decree  for  an  account.  It  turned  out,  on 
the  Master's  report,  that  the  account  given  by  the  answer 
was  correct  Sir  J.  Leach,  therefore,  gave  the  plaintiff 
the  costs  of  the  suit  up  to  the  decree,  because  no  account 
was  rendered  before  the  bill  was  filed,  although  an  account 
was  demanded.  But  as  the  taking  of  the  account  showed 
that  nothing  was  due,  the  plaintiff  not  having  been 
satisfied  with  the  account  rendered  by  the  answer,  he  gave 
to  the  defendant  (the  executor)  his  costs  of  the  subsequent 
proceedings.  Now  it  has  been  said  that  the  costs  which 
the  plaintiff  got  in  that  case  as  against  an  executor  who, 
being  applied  to  for  an  account,  gave  no  account  until  a 
bill  was  filed,  and  then  stated  an  account  in  his  answer  to 
the  bill,  were  paid  out  of  the  estate;  and  were  not  ordered 
to  be  paid  by  the  executor  himself.  But  that  must  be 
a  mistake,  for  it  would  be  to  say  that,  not  the  man  who 
had  failed  in  his  duty  to  the  estate,  but  the  estate  itself 
should  bear  the  costs. 

In  each  case  of  this  kind,  where  the  complaint  made  is 
that  the  executor  or  trustee  has  neglected  his  duty  or 
has  not  performed  it,  and  therefore  ought  to  pay  the  costs, 
the  circumstances  may  differ.  In  all  those  cases,  where 
the  broad  fact  is  that  the  executor  or  trustee,  who  is- 
bound  to  have  his  accounts  ready,  and  bound  to  produce 
them  when  asked  for,  neglects  his  duty,  it  would  follow 
that,  unless  there  are  some  extraordinary  circumstances  to 
explain  his  conduct,  he  ought  to  pay  the  costs.  It  seems 
to  me  that,  as  to  the  three  cases  cited  from  Mr.  Beavan's 
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reports,  it  is  unnecessarj  to  say  more  than  that  the  Court, 
having  had  the  opportunity  of  considering  how  the  par- 
ties had  discharged  their  duty,  did  not  think  fit  to  vint 
them  with  costs.  Neither  of  the  two  learned  Masters  of 
the  Rolls  intended  to  overrule  anything  decided  by  Lord 
Eldon,  Sir  Thomas  Plumer,  or  Sir  John  Leach.  Mr. 
Lewin,  in  his  book  on  Trustees,  lays  down  the  rule  very 
accurately  and  clearly,  for  he  says  (p.  599),  "  As  an 
incident  to  the  beneficial  enjoyment  of  his  interest  by  the 
cestui  que  trust,  he  has  a  right  to  call  upon  the  trustees  for 
accurate  information  as  to  the  state  of  the  trust."  And 
again,  he  says :  ^^  In  a  trust  for  sale  for  payment  of  debts, 
the  party  entitled,  subject  to  the  trust,  may  say  to  the 
trustee — What  estates  have  you  sold  ?  what  is  the  amount 
of  the  monies  raised  ?  what  debts  have  been  paid  ?  &c.  It 
is,  therefore,  the  bounden  duty  of  the  trustee  to  ke^ 
clear  and  distinct  accounts  of  the  property  he  administers, 
and  he  exposes  himself  to  great  risks  by  the  omisrion. 
If  any  particular  instance  of  misconduct  or  a  general 
dereliction  of  duty  in  the  trustee,  or  even  his  mere  caprice 
and  obstinacy,  be  the  immediate  cause  why  the  suit  was 
instituted,  the  trustee,  on  the  charge  being  substantiated 
against  him,  must  pay  the  costs  of  the  proceedings  hiB 
own  improper  conduct  has  occasioned."  In  the  present 
case,  the  plaintiff*,  before  the  institution  of  this  suit,  applied 
for  the  accounts  and  got  none.  I  am  clearly  of  opinion, 
putting  the  fairest  construction  upon  the  conduct  of 
Dashwood,  who  seems  to  have  acted  honestly  as  a  trustee, 
and  only  to  have  neglected  to  render  accounts  when 
•called  upon  to  do  so,  that  neglect  was  a  breach  of  dutj-. 
He  was  bound  to  have  his  accounts  ready.  Up  to  the 
time  when  the  amended  bill  was  filed,  the  schedules  in 
the  answer  did  not  give  the  information  required.  Dash- 
woood,  therefore,  up  to  the  time  of  the  filing  of  the 
amended  bill,  must  pay  the  plaintiflTs  costs  of  this  suit 
As  to  Randall,  there  was  no  application  made  to  him  for 
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an  account.     Upon  the  result^  therefore,  Randall  cannot 
be  charged  with  costs,  nor  can  he  be  allowed  any.     At    Sprinobtt 
the  hearing,  there  seemed  sufficient  ground  for  the  Court    Dabhwood 
to  direct  that  if,  in  taking  the  accounts,  it  should  appear     judgment. 
that  any  wilful  neglect  or  default  had  been  committed  by 
the  trustees,  they  should  be  charged  with  it  in  taking  the 
accounts.     The  accounts  have  been  carefully  taken,  and 
no  wilful  neglect  or  default  has  been  found;   but  this 
result  has  happened,  that,  in  order  to  state  the  accounts 
accurately,  it  has  been  found  impossible  to  adopt  impli- 
citly the  accounts  as  stated  in  the  schedule  to  the  answer. 
I  can  find  no  such  gross  misconduct  as  would  justify  the 
Court  in  refusing  to  the    trustees  the  costs  of  taking 
this  account.     What  weighs  with  me  is,  that  Dashwood, 
the  trustee,  by  an  act  which  has  redounded  greatly  to 
the  benefit  of  the  trust  estate,  but  which,  according  to 
the  declaration  of  the  trust,  was  not  a  strictly  proper  act, 
has  succeeded  in  benefiting  the  estate.     That  being  so, 
it  would  be  extremely  severe  to  refuse  the  trustee  his 
costs  out  of  the  estate.     Upon  the  whole,  therefore,  it 
seems  to  me  that,  as  to  Dashwood,  he  must  pay  the  costs 
of  the  plaintiff  up  to  the  filing  of  the  amended  bilL     No 
costs  can  be  allowed  to  Randall  up  to  the  filing  of  the 
amended  bill.     Upon  all   the   subsequent  proceedings, 
both  Dashwood  and  Randall  are  entitled  to  costs  out  of 
the  trust  estate.     Only  one  set  of  costs  between  Dash- 
wood and  RandalL 
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TARDREW  1^.  HOWELL. 
PARKY  V.  HOWELL. 

1/AVID  HOWELL,  being  indcbtol  to  several  perroii**, 
died  int^sstAte,  leanng  Hannah  Howell,  his  widow,  and 
Thomas  Howell,  his  heir-at-law.  Letters  of  adminifttra- 
tion  were  afterwarde  granted  to  Hanuah  HowelL 

Samuel  Tardrew,  a  creditor,  filed  Ids  hill  on  behalf  of 
%tiiiflelf  and  all  other  creditors  to  administer  the  estate  of 
the  intestate  I  against  the  heir-at-law,  A  second  suit  was 
^^d^**^'^*^^**^  instituted  against  the  trustees  of  the  marriage  settlement 
of  the  intesUte ;  and  a  tliird  suit  by  a  creditor  named 
Parry*     Tlie  suits  wore  consolidated. 

By  hi»  report,  dated  1854,  the  Master  found  that  the 
personal  estate  of  tlic  int<?state  was  insufficient  to  f^j 
the  deht«  and  fiineml  expenses ;  and  an  account,  therefore, 
was  directed  of  the  rents  and  j>rofit«  of  the  real  estate^ 
and  the  same  was  directed  to  be  sold,  subject  to  ineum- 
ces,  &c 

%ti.   j^KiiaI'  /*l^rlr      liw   tiifi   #*jirfifif*Ji>ji     flnf^of)    ^^nv     tfLSJL 


Jan,  VJth. 

Wher?,  in  a. 
fitiit  ui  admi- 
uiflter  an  in- 

the  whok'  of 
tbe  rttd  estate 
is  applied  in 
payment  af 
debts,  the  bdr* 
at-law  i^  tin- 
titled  lo  Ub 
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posed  to  be  set  apart  to  provide  for  the  widow's  life 
annuity^  and  also  for  a  sum  of  2000/.  which  was  under 
the  same  settlement  payable  upon  the  widow's  death  to 
the  children  of  the  marriage.  It  was  obvious,  therefore, 
that  the  real  and  personal  estate  were  insufficient. 
The  case  now  came  on  for  further  consideration. 

Mr.  White  appeared  for  the  plaintiff. 

Mr.  Renshaw  and  Mr.  A.  C.  Miller  appeared  for  the 
plaintiff  Parry. 

Mr.  T.  H.  Terrell  for  the  trustees  of  the  settlement. 

Mr.  Walker  and  Mr.  Nalder  for  Thomas  Howell,  the 
heir-at-law,  asked  for  his  costs,  as  between  solicitor  and 
client,  on  the  ground  that  he  was  brought  before  the 
Court  for  the  benefit  of  the  creditors,  as  a  necessary  party, 
to  enable  them  to  deal  with  the  real  estate. 

Mr.  Craig  and  Mr.  Elderton^  for  the  administrator, 
contended  that,  at  most,  the  heir-at-law  was  entitled  to 
his  costs  as  between  party  and  party :  James  v.  James  {a) ; 
Whitaker  v.  Hume{b). 

[^Seton  on  Decrees^  also,  was  cited,  p.  66.] 


1861. 


Statement. 


Argument, 


The  Vice-Chancellob  : — 

When  the  heir-at-law  is  before  the  Court  in  an  adminis- 
tration suit,  and  all  the  real  estate  is  found  to  belong  to  the 
creditors,  he  is  not  here  for  any  benefit  to  himself,  but  is 
only  here  to  have  the  property  taken  from  him  which 
belongs  to  other  people.  He  is  in  the  position  of  a 
trustee  who  holds  property  which  is  clearly  vested  in  him 
as  heir-at-law,  but  which  belongs  to  others. 


Judgment, 


(a)  11  Beav.  397. 


(b)  14  Beav.  528. 
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1801. 
Tardrkw 

V. 
HoWKI.L. 

Parky 
r. 

Howell. 

Judyme.nt, 


There  is  no  distinction  between  a  trustee  and  an  heir-at- 
law  in  a  case  where  the  estate  belongs  wholly  to  the  credi- 
tors. Where,  however,  it  is  found  that  part  of  the  estate 
belongs  to  the  heir,  and  part  to  the  creditors,  he  is  before 
the  Court  in  this  situation,  that  he  has,  by  the  result  of 
the  proceedings,  ascertained  what  he  could  not  otherwise 
have  ascertained,  how  much  belongs  to  himself  and  how 
much  to  others.  That  is  a  benefit  to  him,  and  therefore 
in  that  case  he  gets  costs  only  as  between  party  and 
party. 

But  in  the  present  case,  the  creditors  having  brought 
the  heir  here  for  their  own  pur{)ose,  he  is  entitled  to  his 
costs  as  between  solicitor  and  client,  and  any  costs,  charges, 
and  expenses  properly  incurred  in  order  to  put  the  credi- 
tors in  possession  of  the  property  wliich  is  theirs. 

In  every  case  where  an  heir  is  dragged  into  this  court 
with  an  estate  vested  in  him,  before  that  estate  can  be 
taken  from  him,  he  is  entitled  to  be  indemnified.  The 
order,  therefore,  will  be,  tliat  all  parties  now  before 
the  Court  are  to  have  their  costs  up  to  this  time  out 
of  the  fund ;  and  direct  that  those  of  the  administratrix 
and  of  the  heir  shall  be  taxed  and  paid  between  solicitor 
and  client,  and  shall  include  all  oostB,  chargeSt  and  ci- 
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FUTVOYE  V.  KENNARD.  }!^ 

TJan.  24th. 
HE  bill  in  this  case  was  filed  on  the  13th  of  January,  Whereadefen- 
1859,  for  the  purpose,  inter  alia,  of  enforcing  certain  agree-  agafaist  ^a**^ 
ments  as  to  the  construction  of  the  Crystal  Palace  in  plaintiff  who 
Oxford  Street     The  plaintiff  subsequently  gave  notice  tempt  fop  non- 
of  a  motion  for  an  injunction,  and  for  the  appointment  of  cost*,  an 
a  receiver  in  the  place  of  Mr.  Wesley  who  had  been  ap-  ^ff^eiJ*^ 
pointed  under  the  agreements  between  the  parties.     The  proceeding^a  in 

.  ,,_-  /.1.1  ^®  cause  until 

motion  came  on  to  be  heard,  and  was  refused  with  costs,  the  plaintiff 

which   were   subsequently  taxed   by   the   defendant  at  contei^op^* 

159/.   Ss.  Sd.  gi^en  security 

....  .  first,  and  after- 

The  plaintiff,  having  failed  to  pay  the  costs  at  the  time  wards  moved 

fixed,  was  in  contempt.    Certain  proceedings  were  then  ^ju  fo,  ^^^t* 

carried  on  at  chambers,  answers  were  filed,  exceptions  jjj^^j^p  °."* 

taken,  and  fiirther  answers  put  in.  *^*»«d  the  mo- 

.  tion. 

The  plaintiff  then  obtained  an  order  to  amend,  and  on 

the  28th  of  July  filed  his  amended  bill  and  afterwards 

fresh   interrogatories.     Answers   were   put    in    to    the 

amended  bill,  and  a  replication  was  filed  on  the  21st  of 

February,  1860.     On  the  7th  of  April  plaintiff  obtained 

an  order  to  enlarge  the  time  for  closing  evidence,  a  second 

order  to  amend  on  the  7th  of  May  and  on  the   25th  of 

May,  which  latter  enlarged  the  time  to  the  18th  of  June, 

1860.     On  the  5th  of  June,  1860,  the  defendants  applied 

for  an  order  to  stay  all  further  proceedings  in  the  cause 

until  the  plaintiff  had   cleared  his   contempt,   and   the 

following  order  was  made : — 

*^  It  is  ordered  that  all  fiirther  proceedings  in  this  cause 

be    stayed  until   the   plaintiff  has  cleared  his  contempt 

in  this  cause,  or  given  security  for  costs  already  incurred 

and  to  be  incurred,  such  security  to  be  settled  by  the 

judge,  in  case  the  parties  differ." 

The   plaintiff   taking    no   further  steps   to  prosecute 
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18<$1.         the  suit,  and  having  fiuled  to  pay  the  taxed  ooets  or  to 
FcTTOTi      give  security  for  such  costs,  the  defendant  now  moved  to 
Kessard.     disn^iss  the  bill  for  want  of  prosecution. 

Argunutni, 

Mr.  Malins  and  Mr.  H.  Stevens  for  the  defendants. 

The  time  having  expired  (3rd  article  of  the  33rd  order), 
the  defendants  were  entitled  to  have  the  bill  dismissed. 
[The  Vice-Chancellor. — The  plaintiffis  prevented  by 
the  defendants'  act  from  fiirther  prosecuting  the  suit.]  The 
order  only  restrains  the  plaintiff  from  proceeding  until  he 
has  cleared  his  contempt,  and  enforces  the  ordinary  rule  of 
the  Court,  that  a  party  in  contempt  cannot  proceed  until 
he  has  cleared  his  contempt. 

It  was  submitted,  first,  that  the  order  only  required 
the  plaintiff  to  pay  the  costs  before  going  on;  and, 
secondly,  if  the  order  was  a  prohibition  it  only  enforced 
the  rule  of  the  Court,  that  prevented  a  party  in  contempt 
from  taking  any  active  steps  in  the  cause  until  he  had 
cleared  his  contempt. 

Mr.  Bacon  and  Mr.  TVipp  appeared  for  the  plaintiff, 
but  were  not  called  on. 

Judgment.      XhE   ViCE-ChANCELLOB  : — 

This  application  is  wholly  irregular.  The  defendants  have 
themselves  ob^euned  an  order,  which  prevents  the  plain- 
tiff from  doing  the  very  thing  which  they  complain  he 
has  not  done.  How  could  the  plaintiff  prosecute  the 
suit  after  the  order  of  the  5th  of  June,  1861.  It  is 
said  that  the  order  is  in  the  alternative,  and  that  by 
paying  the  costs  ordered  to  be  paid  the  plaintiff  would 
have  been  at  liberty  to  proceed  with  the  suit ;  but  here 
the  defendants  are  insisting  on  a  strict  right,  and  must 
show  they  are  entitled  to  do  what  they  seek. 

The  motion  is  wholly  irregular  and  must  be  refused. 
The  costs  to  be  costs  in  the  cause. 
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1869, 

CAKDINALL  v.  MOLYNEUX.  ^?J,^*^'' 

T  March  13//r. 

HIS  bill  was  filed  on  the  3l8t  of  March,  1859,  by  injunction 
George  Cardinall,  on  behalf  of  himself,  and  all  other  the  bill  by  a 
parishioners  of  the  parish  of    St.  Gregory,    Sudbury,  ^^en"on 
against    the  Eev.  John  H.  Molyneux,    the  perpetual  behalf  of  him- 
curate  of  the  parish,  George  Grimwood,  a  builder,  and  parishioners 
W.  R.  Rolfe,  an  auctioneer,  and  it  prayed —  incumbent, 

«  1.  That  the  defendants,  their  agents  and  workmen,  J^^^^®^\*: 

may  be  restrained  from  further  destroying,  cutting  down,  ling  the 

.  .         ,  ,     .    .  T  ^     church  and 

severing  or  removing  the  pews  and  sittings,  or  the  gal-  seUing  the 

lery  of  the  church,  or  any  of  the  other  internal  fixtures  SdSb  a^ew  to 

and  fittings  of  the  church,  or  such   ends  or  panelled  {j?§5?^®*^ 

work   forming  pews,  sittings,  gallery  fixtures,  and  fit-  incumbent 

tings,  respectively.  ob^^dno 

**  2.  That  the  defendant  Rolfe  may  be  restrained  from  c"S^opd^ 
selling  or  offering  for  sale,  any  of  the  building  materials  that  the 
or  panelled  work  mentioned  in  the   advertisement,  or  defendants  be 
the  pews,  fittings,  gallery,  &c.  &c.  fayffi^  ttie 

"  3.  That,  if  necessary,  the  rights  and  interests  of  the  ^^^^ 
parishioners,  and  of  the  said  J.  H.  Molyneux,  respec-  proposals  for 
tively^  in  the  said  materials  and  panelled  work  may  be  interior  of  the 
declared,"  &c.  fr:^t^ 

The  bill  stated  that  the  plaintiff  was  one  of  the  church-  subject  to  the 

approbation  of 
wardens,  and  the  defendant  J.  H.  Molyneux,  the  per-  the  bishop; 

petual  curate  of  the  parish.  Sirfderk's 

The  material  allegations  in  the  bill  were  as  follows :—  certificate  of 

^  plan  approved 

**  4.  The  parish  church  of  Saint  Gregory  was  open  by  the  bishop 

and  used  for  the  purposes  of  public  divine  worship  until  the  Court      ' 

within  about  nine  months  last  past,  when  the  defendant  ^^^^^f 

J.  W.  H.  Molyneux  caused  the  same  to  be  closed  for  that  plan. 

the  purpose  of  effecting  certain  repairs  of  or  to  the  roof 

of  the  same,  or  some  other  repairs,  but  he  so  closed  the 
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1861. 
Cardinall 

V, 
MOLYNEUX. 

Statement, 


same,  and  caused  such  repairs  to  be  commenced,  without 
the  consent  of  the  plaintiff,  and  without  the  consent  of 
the  parishioners  of  the  said  parish,  and  without  the  autho- 
rity or  consent  of  the  bishop  of  the  diocese.  Neverthe- 
less, the  surveyor  of  the  bishop  has  since  reiwrted  cer- 
tain repairs  of  the  roof  of  the  church  to  be  necessary  or 
proper,  and  so  far  as  such  repairs  of  the  roof  are 
concerned,  it  may  be  considered  that  the  defendant 
J.  W.  H.  Molyneux,  in  repairing  the  same  roof  and 
closing  the  church  for  the  purpose  of  such  repair,  is  not 
acting  without  the  authority  of  the  bishop  of  the  dioceae, 
so  far  as  such  authority  may  be  available  in  support  of 
such  proceedings. 

"  5.  There  were  in  the  said  church,  previously  to  the 
30th  day  of  March  instant,  a  large  number  of  fixed 
pews  and  sittings,  and  a  large  and  commodious  gallery  at 
the  west  end  of  the  said  church. 

"  6.  The  defendant  J.  W.  H.  Molyneux,  on  the 
morning  of  the  30th  of  March  instant,  or  possibly  and 
at  the  earliest  on  the  day  next  previous  thereto,  caused 
the  aforesaid  pews  and  sittings  in  the  said  church,  or  ^e 
greater  portion  of  them,  and  the  gallery  of  the  said 
church  to  be  cut  down,  severed,  and  removed,  with  the 
view  and  intention  of  carrying  ^way  the  same,  or  the 
materials  of  which  the  same  are  formed ;  and  the  whole 
interior  of  the  said  church  has  been  or  will  be  thereby 
despoiled  and  wasted." 

The  builder  employed  in  the  removal  of  the  fittings 
was  the  defendant  Grimwood.  The  bill  alleged  that 
defendant  J.  W.  H.  Molyneux  caused  the  sittings  and 
the  gallery  to  be  destroyed,  without  the  consent  of  the 
plaintiff,  or  of  the  aforesaid  churchwarden. 

On  the  30th  of  March,  1859,  the  defendant  Rolfe,  by 
the  direction  of  Molyneux,  issued  the  following  adYe^ 
tisement : — 
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"  Sudbury  Market.  ]^' 

"  To  Carpenters,  Builders,  and  the  Public.  Cabdwall 

"  To  be  sold  by  auction,  by  Mr.  W.  K.  Eolfe,  on  the  MoLTyEux. 
Market  Hill,  on  Thursday  next,  at  two  o'clock  in  Stmtemet^t. 
the  afternoon,  a  quantity  of  capital  building  materials, 
consisting  of  doors,  door-frames,  glazed  and  unglazed 
sashes,  sash-frames,  casements,  two  frontispieces,  with 
pilasters,  &c.,  complete,  three  staircases  with  rails, 
register  and  other  stoves,  iron  and  wood  chimney-pieces, 
120  feet  2-inch  iron  bars,  ten  rick-stoves,  &c.  &c. ;  toge- 
ther with  (arising  from  the  repairs,  &c.,  at  the  church  of 
St.  Gregory),  about  4000  feet  panelled  work,  2000 
ditto  floor-boards,  benches,  joists,  &c.  &c.  Further 
particulars  on  application  to  the  auctioneer,  opposite  the 
Town  Hall,  Sudbury." 

This  advertisement  was  published  in  the  "  Suffolk  and 
Essex  Free  Press,"  published  at  Sudbury.  The  bill 
alleged  that  it  was  the  intention  of  the  defendant  Rolfe  to 
sell  the  materials  in  pursuance  of  the  advertisement,  and 
that  such  sale  was  not  authorized  by  the  parishioners,  nor 
had  any  licence  been  obtained  for  effecting  such  «ale. 

Early  in  the  morning  of  the  31st  of  March,  the  plain- 
tiff, as  one  of  the  churchwardens,  with  other  persons, 
attempted  to  stop  the  removal  of  the  materials,  but 
without  success.  He  thereon  gave  the  defendant  the  fol- 
lowing notice : — 

"  To  the  Rev.  John  William  Henry  Molyneux,  per- 
petual curate  of  the  parish  of  St.  Gregory,  Sudbury,  in 
the  county  of  Suffolk.  To  William  Rowland  Rolfe,  of 
Sudbury,  aforesaid,  auctioneer,  and  to  George  Grim- 
wood,  of  Sudbury,  aforesaid,  builder,  and  to  each  and 
every  of  them.  I,  the  undersigned,  George  Cardinall, 
churchwarden  of  the  parish  of  St.  Gregory,  Sudbury, 
aforesaid,  do  hereby  give  you  and  each  and  every  of  you 
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1861.        notice  not  to  pull  down,  remove,  sell,  or  dispose  of  the 

Cardinall    pews  and  sittings  or  the  materials  thereof,  in  the  pariah 

MoLYNBux.    church  of  St  Gregory  in  Sudbury,  aforesaid,  and  that 

St'tement     ^*  ^®  ^^  intention  forthwith  to  apply  to  the  High  Court 

of  Chancery,  for  an  injunction  to  restrain  you  and  each 

and  every  of  you  from  pulling  down,  removing,  selling, 

or  disposing  of  the  said  pews  or  the  materials  thereof,  or 

otherwise,  as   I   may  be   advised.     Dated   this   30th  of 

March,  1859." 

The  bill  charged  that  the  sale,  even  if  made  with 
proper  authority,  was  without  sufficient  notice,  &c,  and 
not  made  with  a  due  regard  to  the  interests  of  the  pariA. 
On  the  3l8t  of  March,  an  injunction  restraining  the 
sale  was  granted  by  Vice-Chancellor  Stuart ;  and  in  the 
afternoon  of  that  day  a  telegraphic  despatch,  containing 
notice  of  the  order,  was  served  upon  Mr.  Rolfe  at  the 
Market  Hill,  Sudbury,  at  half-past  four  o'clock,  whilst 
he  was  in  the  act  of  selling  lot  84.  The  plaintiffs  eri- 
dence  went  to  show  that  Mr.  Rolfe,  notwithstanding  the 
notice,  went  on  with  the  sale  for  about  half  an  hour 
afterwards;  that  George  Grimwood  was  standing  by; 
that  he  knew  of  the  contents  of  the  despatch,  but  never- 
theless assisted  to  continue  the  sale.  On  the  other  hand, 
Mr.  Grimwood  denied  that  he  knew  of  any  telegraphic 
message  whatever  having  been  sent  till  seven  o'clock  in 
the  evening.  Mr.  Rolfe  said  he  did  not  believe  that 
lot  84  contained  timber  from  the  church.  He  denied 
that  he  knew  the  contents  of  the  paper  till  he  had  sold 
lot  84,  and  alleged  that  none  of  the  other  lots,  which 
were  ten  in  number,  contained  any  materials  from  the 
church.  Notice  of  the  injunction  was  duly  served  on  all 
the  defendants  in  the  course  of  the  evening,  but  there 
was  some  conflict  in  the  evidence  as  to  the  time  of 
service.  Mr.  Drew,  the  clerk,  whose  evidence  was  con- 
firmed by  Mr.  Gooday,  the  plaintiff's  solicitor,  said  he 
served  it  on  George  Grimwood  at  a  quarter  past  five, 
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on  Mr.  Molyneux  at  about  twenty  minutes  to  six,  and 
on  Mr.  Rolfe  about  eight  o'clock.  Mr.  Grimwood  de- 
posed that  no  notice  was  served  on  him  until  at  least 
half-past  six.  Notice  of  motion  on  the  4th  of  April 
ensuing,  to  commit  the  defendants  Grimwood  and  Rolfe 
for  contempt,  was  served  on  them  the  same  evening. 

On  or  about  the  4th  of  April,  1859,  the  plaintiff  George 
Cardinall  filed  a  supplemental  bill  on  behalf  of  himself 
and  all  the  parishioners  of  St.  George's,  Sudbury,  against 
the  Rev.  Mr.  Molyneux  and  George  Grimwood,  alleging 
that,  notwithstanding  the  order  of  the  31st  of  March,  the 
defendant  J.  W.  H.  Molyneux,  having  removed  the  pews 
and  sittings  in  the  said  church,  was  now  taking  or  pulling 
up  the  floor  of  the  said  church,  and  placing  brickwork 
there,  with  the  intention  of  raising  portions  of  the  floor 
and  substituting  chairs  and  benches  for  pews;  and  he 
was,  in  fact,  so  altering  the  floor  of  the  said  church,  and 
the  materials  of  which  the  same  is  formed,^  as  to  render 
the  same  unsuitable  for  pews,  and  so  as  to  involve  consi- 
derable expense  in  the  restoration  of  the  floor  to  its 
former  state,  and  in  the  replacing  of  the  pews.  That  he 
was  about  to  remove  the  window  at  the  west  end  of  the 
church,  and  about  to  place  a  new  window  in  lieu  of  the 
same,  and  to  make  a  new  entrance  to  the  church  at  the 
west  end,  and  to  remove  a  large  quantity  of  brickwork 
for  the  purpose  of  making  such  new  entrance.  That  he 
was  also  causing  a  hole  to  be  cut  in  the  brickwork  of  the 
outer  wall  on  the  south  side  of  the  church  for  Ae  purpose 
of  effecting  some  alteration  in  the  church,  the  precise 
nature  of  which  the  plaintiff  does  not  know  and  is  unable 
to  state.  That  he  was,  in  fact,  altering  generally  the 
internal  arrangement  and  structure  of  the  said  church. 
That  the  person  employed  by  such  defendant  in  effecting 
the  aforesaid  alterations  of  and  in  the  said  church  was  the 
defendant  George  Grimwood,  and  the  said  last-named 
defendant  and  his  workmen  have  been  and  are  in  fact 
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1861.        executing  the  works  hereinbefore  mentioned  under  the 
Gaboinall    direction  of  the  defendant  J.  W.  H.  Molyneux.     Thiit 


MOLTMBUX. 


the  defendant  J.  W.  H.  Molyneux  was  causing  the  said 
alterations  to  be  made  without  the  consent  of  the  plaintiff, 
as  one  of  the  churchwardens  of  the  said  parish,  and  with- 
out the  consent  of  the  parishioners  of  the  said  parish,  or 
of  the  bishop  of  the  diocese,  and  without  anj  licence  or 
faculty  in  that  behalf,  and  that  this  want  of  authority 
was  known  to  the  defendant  George  Grimwood ;  and  in 
fact  the  said  alterations,  or  intended  alterations^  wero 
disapproved  of  by  the  parishioners  of  the  said  pariflh. 
That,  notwithstanding  the  order  made  against  the  de&ih 
dants  as  aforesaid,  the  said  W.  R.  Bolfcj  under  the  ditvh 
tion  of  the  defendants,  sold  the  sud  materials  and  pa- 
nelled work  in  the  sud  original  bill  mentioned,  by  public 
auction,  on  the  afternoon  of  the  Slst  of  March  laet^  and 
with  the  privity  of  the  said  defendants  hereto  all  the  said 
materials  and  panelled  work,  or  the  respective  lots  d 
the  same  so  put  up  for  sale  as  aforesidd,  were  delivered 
to  the  purchasers  at  the  said  auction,  and  were  removed 
and  carried  away.  That  the  said  materials  and  panelled 
work  were  of  great  value,  and  the  removal  and  sale  of 
the  same  have  caused  great  loss  to  the  said  parish  and 
the  parishioners. 

The  bill  prayed,  that  ^  the  defendants  Molyneux  and 
Grimwood,  and  their  agents,  servants,  and  worionen, 
might  be  restrained  from  altering  the  floor  of  the  said 
church,  or  ^altering  the  walls  or  brickwork  of  the  said 
church,  or  executing  any  works  affecting  the  floor, 
walls,  or  brickwork  of  the  said  church,  or  the  internal 
arrangement  of  the  said  church,  or  any  of  the  panelled 
work,  &c.  That  the  defendants  might  be  decreed  to  pay 
to  the  parishioners  or  the  churchwardens  of  the  said 
parish,  on  account  of  the  parishioners,  the  value  (to  be 
ascertained  in  such  manner  as  this  Honourable  Court 
shall  think  fit)  of  the  said  pews,  &c.  &c.,  so  destroyed  or 
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80  removed  as  aforesaid,  and  of  all  other  materials  belong- 
ing to  the  said  church  which  had  been  destroyed  or 
removed  by  or  under  the  direction  of  the  defendants,  or 
either  of  them ;  and  might  replace,  or  restore,  or  pay  the 
costs  and  charges  of  replacing  and  restoring  the  said 
pews,  sittings,  gallery  fixtures,  fittings,  materials,  and 
effects. 

On  the  20th  of  April  an  interim  order  was  made,  re- 
straiiiihg  Messrs.  Molyneux  and  Grrimwood,  and  a  motion 
was  also  niade  to  commit  the  defendants  Rolfe  and 
Grimwood  for  contempt;  both  motions  ultimately  stood 
dver  iiiitil  the  12th  of  May,  when  the  Court  made  an 
order  for  ihe  injunction,  and  ordered  that  ihe  plaintiffs 
and  defendants  should  be  at  liberty  to  lay  the  pro- 
posal before  the  judge  in  chambers  for  fitting  up  the 
cliiirch(a),  and  acquitted  Rolfe  and  Greenwood  of  any 
mtention  to  disobey  the  orders;  but  directed  them  to 
pay  iSL  each  towards  the  costs  of  the  motion. 


(a)  Th^  order  was  as  follows: 
—  "  That  an  injanction  be 
awarded  to  restrain  the  Rev. 
j.  If.  H.  iioifnehx  and  George 
Grimwood,  and  ih^it  agents,  &c., 
from  taking  tip  or  altering,  or 
causing  to  be  taken  up  or  altered, 
the  floor  of  the  parieh  church  of 
St.  Gr^ory,  in  Sudbury,  in  the 
ocmnty  of  Suffolk,  in  the  plaintiff's 
•opplemental  bill  mentioned;  or 
altering)  or  causing  to  be  altered, 
any  of  the  walls  or  brickwork  of  and 
inthesaidchitrch ;  or  executing,  or 
causing  to  be  executed,  any  work 
or  alterations  affecting  the  floor, 
waUsy  or  brickwork  of  the  said 
dinidiy  or  affecting  the  internal 
trnmgements  or  structure  of  the 
said  churchy  or  any  of  the  pa- 
nelled work,  fixtures,  or  fittings 
pertaining  thereto,  until  the  hear- 


ing of  this  cause,  or  mitil  the 
further  order  of  this  Court :  and 
it  is  oraered,  that  the  plaintiffs 
and  defendilnts,  and  ah^  of  tile 
churchwtirdens  of  the  piarish  of 
St.  Gregory,  Sudbury,  in  the 
county  of  Suffolk,  be  at  liberty 
to  lay  before  the  judge  to  whds^ 
court  this  cause  is  attached  pro- 
posals for  fitting  up  ihe  interior 
of  the  parish  church  of  St.  Gre- 
gory aforesaid,  and  providing 
proper  accommodation  therein  for 
the  minister  and  parishioners  of 
the  said  parish  for  the  perform- 
ance of  divine  service ;  but  such 
proposals  are  to  be  subject  to  the 
approbation  of  the  bishop  and 
archdeacon  of  the  diocese  of  Ely; 
and  any  of  the  parties  are  to  be  at 
liberty  to  apply  as  they  may  be 
advised." 
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In  pursuance  of  the  above  order,  the  plaintiffs  and 
defendants  botli  brought  in  proposals,  which  differed  on 
several  points,  but  particularly  on  the  question  of  pews. 
The  plaintiff  proposed  that  the  pews  which  had  been 
removed  should  be  replaced.  The  d(ilbndants  proposed 
to  fix  benches  for  seating  the  congregation,  as  far  as  the 
present  seating  by  chairs  and  benches  was  insufficient. 
As  to  the  gallery  at  the  west  end  of  the  church,  the 
plaintiff  also  proposed  that  it  should  be  replaced  on  a 
plan  to  be  approved  by  the  bishop,  and  the  organ  restored 
therein.  The  defendants  proposed  to  erect  the  organ  at 
the  east  end  of  the  north  aisle,  and  to  open  and  glaze  the 
west  window,  which  was  partially  bricked  up.  These 
proposals  were  laid  before  the  bishop,  who  made  several 
observations  thereon;  and  among  others,  that  he  had 
the  strongest  objection  to  chairs.  He  did  not  object  to 
a  gallery  with  an  organ  therein,  but  not  having  a  plan  of 
the  church  before  him,  he  could  form  no  opinion  whether 
it  should  be  on  the  old  site.  He  repeatedly  and  strongly 
urged  that  nothing  should  be  carried  into  effect  without  a 
Acuity.  Further  replies  were  sent  by  the  plaintiff,  and 
observations  returned  by  the  bishop,  and  the  whole  of 
the  documents  were  laid  before  the  chief  clerk.     The 
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erected;  the  font  to  be  placed  at  the  north-west  end  of        iWJi. 

the  nave ;  the  organ  to  be  placed  at  the  east  end  of  the    cardikall 

north  aisle.     In  addition  to  the  present  accommodation,    moly^neux. 

which  consisted  of  chairs,  to  complete  the  scatinff  of  the     ^  

.     .  ^  ^  .         Statement. 

church  with  benches  similar  to  the  best  of  those  now  in 
the  church,  the  bricks  which  at  present  block  up  part  of 
the  west  window  to  be  removed,  and  glass  substituted, 
and  the  windows  of  the  church  generally  repaired,  and 
where  necessary  re-glazed,  and  the  walls  repaired.  The 
petition  alleged,  further,  that  a  meeting  of  the  incumbent, 
churchwardens,  parishioners,  and  inhabitants  of  the  parish 
was  held  in  the  vestry  on  the  10th  of  May,  1860,  at  which 
the  said  proposed  works  were  approved;  and  that  the 
cost,  estimated  at  270/.,  was  intended  to  be  raised,  and 
was  for  the  most  part  already  raised,  by  voluntary  sub- 
scription, without  a  church-rate.  The  citation  then  re- 
cited the  prayer  for  a  faculty,  and  cited  the  parishioners 
to  appear  and  show  cause  against  the  faculty  before  the 
surrogate  at  St.  Mary's  Church,  Cambridge,  on  the  26th 
of  May. 

Attempts  were  made  to  agree  on  the  plan,  but  in  vain ; 
and  on  the  9th  of  June  the  plaintifTs  solicitor  and  Mr. 
Molyneux  were  heard,  when  the  Court  refused  to  grant  a 
faculty,  as  the  plaintiff's  solicitor  alleged,  on  the  ground 
that  defendant's  plan  was  not  in  conformity  with  the  sug- 
gestions of  the  bishop. 

On  the  3rd  of  December,  1860,  the  chief  clerk  made 
his  certificate,  dated  the  3rd,  whereby  he  certified  that, 
in  pursuance  of  the  order  of  the  12th  of  May,  1859,  the 
plaintiff  and  the  defendant  Mr.  Molyneux  had  each  laid 
before  the  judge  proposals  for  fitting  up  the  interior  of 
the  church  and  providing  better  accommodation,  &c. ; 
and  that  it  would  be  fit  and  proper  that  such  interior 
should  be  fitted  up,  and  such  accommodation  provided 
according  to  the  plan  thereto  annexed ;  which  plan  had 
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been  approved  of  by  the  bishop  and  archdettoon  of  the 
diocese  of  Ely,  as  was  admitted  by  the  plaintiff  and 
defendants.     The  plan  was  as  follows : — 

1.  The  church  to  be  properly  floored  and  fitted  up 
with  single  pews,  according  to  the  plan  of  pews  in 
modern  churches,  or  with  open  benches.  The  question 
of  the  general  style  and  character  of  the  pews  or  benches 
to  be  settled  in  the  proceedings  requisite  for  obtaimng  a 
faculty. 

2.  The  font  to  be  placed  at  the  west  end  of  the 
church. 

3.  The  pulpit  to  be  lowered,  and  li  new  reading-desk 
erected,  as  shown  on  plan ;  and  the  sounding-board  to  be 
removed.  The  pulpit  and  reading-desk  to  be  in  character 
with  the  general  fittings  of  the  church. 

4.  The  organ  to  be  placed  as  shown  on  the  plan  (i.f., 
between  the  north  aisle  and  the  chancel). 

5.  The  west  window  of  the  church  to  be  opened^  And 
properly  glazed. 

On  the  10th  of  December,  1860,  the  Vice-Chaiic^llor 
confirmed  the  certificate. 


Argument,  Mr.  Bacon  and  Mr.  T.  H,  Terrell  noW  Inoved  for  a 
perpetual  injunction  against  Mr.  Molyneiix  and  G.  Grim- 
wood,  as  prayed  by  the  bill. 

Mr.  Malins  and  Mr.  SurragCy  for  the  defendants 


Judgment, 


The  Vice-Chancellor  : — 

The  circumstances  of  this  case  are  unusual.  But  the 
plaintiffs  are  entitled  to  maintain  such  a  suit  The 
churchwardens  are  by  law  the  guardians  and  keepers  of 
the  church,  and  representatives  of  the  body  of  the 
parish.  Although  the  rector  or  vicar  is  in  every  case 
seised  of  the  body  of  the  church  itself,  it  seems  clearly 
established  that  what  relates  to  the  pews  and  ordering  of 
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the  interior  of  the  church  for  the  accommodation  of  the 
parishioners  appertains  to  the  churchwardens,  to  whotil 
the  authority  of  the  ordinary  is  in  this  case  delegated. 

There  must  be  one  order  in  both  suits,  and  a  decree 
for  a  perpetual  injunction  on  the  terms  of  the  notice  of 
motion.  There  must  also  be  an  order  that  the  defendants 
take  and  concur  in  all  proceedings  necessary  to  obtain  a 
faculty  for  repairing  and  restoring  the  church  according 
to  the  scheme  approved  of  in  the  certificate ;  with  liberty 
to  apply  (a). 


545 

1861. 

CAhbt^ALL 
MOLYNBUX. 

Judgment, 


ELWES  V.  ELWES. 

Gary  CHAKLES  ELWESfiled  this  bill  for  the  recti- 
fication of  a  marriage  settlement  on  the  ground  of  mistake. 
The  settlement  which  was  embodied  in  two  indentures  of 
lease  and  release,  dated  the  16th  and  17  th  of  August, 
1826,  was  between  R.  C.  Elwes  (the  plaintiff's  father,  of 
the  first  part) ;  the  plaintiff,  of  the  second  part ;  E.  Rye, 
the  intended  wife,  of  the  third  part ;  and  certain  trustees, 
of  the  fourth,  fifth,  sixth,  and  seventh  parts.  By  the 
settlement,  certain  hereditaments  in  Lincolnshire  were 
made,  subject  to  two  terms;  one  for  securing  to  the 
plaintiff,  during  the  joint  lives  of  himself  and  his  father, 
a  rentcharge  of  2000/.  a  year,  the  other  to  secure  a 
jointure  of  800/.  a  year  to  the  intended  wife.  The  said 
hereditaments  were  then  limited  to  the  indenture  therein 
named,  to  the  use  of  Robert  C.  Elwes  for  life,  remainder 
to  the  use  of  plaintiff  for  life,  remainder  to  the  use  of 
trustees  to  support  contingent  remainders,  remainder  to 

(a)  See  Stephen's  Commentflries,  vol.  3,  cap.  3,  p.  68. 


1860, 

Nov,  ISth, 

Ibth,  IQth, 

^  I9th. 

1861, 
Jan,  22n<f. 

The  principle 
on  which  the 
Court  reforms 
a  settlement,  is 
to  make  it 
conform  to 
what  was  the 
real  agree- 
ment. But  the 
Court  will  not 
interfere  to 
alter  or  reform 
a  settlement  on 
the  ground 
that  a  stipula- 
tion or  limita- 
tion which  was 
wished  for, 
and  intended 
by  one  o£  the 
contracting 
parties,  but 
never  agreed 
to  or  men- 
tioned to  the 
other,  has  been 
omitted  from 
the  settlement. 
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tli0  use  of  trustees  for  the  terra  of  2000  year^,  upon  trmst* 
for  securing  the  eum  of  20,000/.  for  tlic  portions  of 
you  Tiger  children,  remainder  to  the  nee  of  the  first  and 
Other  eons  of  the  plaintiff  by  his  then  intended  wife  in 
tail  male,  rcinain<Ier  to  the  uge  of  the  plaintiff  and  the 
heirs  of  hiB  body,  remainder  to  the  tis^e  of  Robert  C,  Elwee, 
his  heirs  and  assigns  for  ever. 

In  April,  1842 J  the  plaintiff  applied  to  his  father* 
B.  C,  Elwcs*  for  pecuniary  assUtance.  K.  C.  Elwes  wag 
desirous  that  the  estates  should  deseend  in  the  male  liae 
to  the  exclusion  of  the  female  line,  and  he  offered  to 
asfiiet  the  plaintiff  upon  certain  terms  whieh  included  an 
increased  provision  for  the  plaintiff's  daughtei's ;  and  after 
some  negotiation  it  vfm  agreed  that  Robert  C.  Elwes 
should  make  the  advance  to  the  plaintiff  he  required,  and 
that  in  consideration  thereof  hi&  annuity  of  2000/.  should 
be  aifligncdt  and  his  Iifc-t'3tate  in  remainder  demised  to 
trustees  upon  the  trusts  for  the  benefit  of  his  family 
thereinafter  mentioned ;  and  further  that  the  plaintiff 
should  bar  the  estate  in  remainder  limited  to  him  and  tlie 
heirs  general  of  his  body,  and  settle  the  property  to  the 
usee  thereinafter  mentioned, 

t  the  date  of  this  agreement,  the  plaintiff  had  one 
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deeds  of  1826,  and  to  the  power  of  jointuring;  and  in  fur-  I8G0. 
ther  pursuance  of  the  said  agreement,  by  an  indenture, 
dated  the  25th  of  April,  1842,  between  the  plaintiff,  K. 
C.  Elwes,  and  certain  trustees,  it  was  declared  that  the 
trustees  therein  named  should  stand  possessed  of  a  sum 
of  15,000/.,  advanced  to  them  by  Robert  C.  Elwes,  upon 
the  trusts  therein  mentioned,  being  trusts  to  relieve  the 
plaintiff  from  his  pecuniary  embarrassments ;  and  it  was 
further  witnessed  that  in  consideration  of  the  said 
advance  of  15,000/.,  and  for  other  good  causes,  the 
plaintiff  granted  the  annuity  of  2000/.  to  trustees  upon 
trust  to  keep  down  an  annuity  of  440/.,  and  the 
interest  on  a  debt  of  2270/.,  as  thereby  declared, 
and  subject  thereto,  upon  trusts,  for  the  benefit  of  the 
plaintiff,  and  Elinor,  his  wife,  and  their  children ;  and  it 
was  further  witnessed,  with  the  consent  of  Robert  C. 
Elwes,  and  subject  and  without  prejudice  to  the  powers 
and  privileges  thereinafter  saved  and  confirmed,  the 
plaintiff  granted  and  demised  the  said  manors  and  here- 
ditaments comprised  in  the  said  settlement  of  1826,  to 
which  he  was  entitled  for  life,  in  remainder  expectant 
on  the  decease  of  Robert  C.  Elwes  (subject  to  the  life- 
estate  of  Robert  C.  Elwes,  and  to  the  powers  thereby 
limited)  to  trustees,  their  executors,  administrators  and 
assigns,  for  the  term  of  ninety-nine  years  from  the 
decease  of  Robert  C.  Elwes,  if  the  plaintiff  should  so 
long  live,  on  trusts  for  securing  the  application  of  the 
rents,  issues  and  profits  of  the  said  manors  and  heredita- 
ments, for  the  benefit  of  the  plaintiff,  and  Elinor,  his 
wife,  and  their  children.  And  the  plaintiff  thereby 
granted  unto  and  to  the  use  of  trustees,  and  their  heirs, 
all  and  every  the  manors  and  hereditaments  comprised  in 
the  indentures  of  the  16th  and  17th  of  August,  1826^ 
subject  as  aforesaid,  to  all  the  estates  prior  to  his  own 
estate  in  tail  general,  to  such  uses  and  subject  to  such 
powers   and  limitations  as  Robert  C.  Elwes,  and  the 


548 


CASES  IN  CHANCERY. 


IMO. 


Statement. 


plaintiff  should^  during  their  joint  lives,  appoint ;  and  in 
default  thereof^  and  subject  thereto,  to  the  defendant 
Valentine  Elwes,  and  the  heirs  of  his  body ;  renudnder  to 
the  use  of  the  second  and  every  other  son  of  the  plaintiff, 
and  Elinor,  his  wife,  successively  in  tail'male,  remainder 
to  Eleanora  C.  Elwcs,  the  eldest  daughter  of  the  plaintiff 
in  tail,  remainder  to  Sophia  D.  Elwes,  the  second  daughter 
of  the  plaintiff  in  tail,  remainder  to  Marian  G.  Elwes, 
the  third  daughter  of  the  plaintiff  in  tail,  remainder  to 
the  fourth  and  every  other  younger  daughter  of  the 
plaintiff,  by  Elinor,  his  wife,  in  tail,  r^oudnder  to 
the  daughter  of  the  plaintiff  by  a  second  wife  is 
tail,  and  in  default  of  such  issue  as  Kobert  Carj 
Elwes  should  by  deed  or  will  appoint,  and  in  de- 
fault of  appointment,  to  Dudley  Christopher  C.  Elwes 
(since  deceased)  in  tail  male,  remainder  to  the  defendant 
George  Gary  Elwes,  in  tail  male,  with  remainder  over  to 
the  other  sons  of  R.  C.  Elwes,  successively. 

The  bill  alleged  that  the  value  of  the  said  manoiB 
exceeded  10,000/.  per  annum,  that  the  said  B.  C.  Elwes 
was  anxious  to  keep  the  estate  in  the  male  line,  and  that 
the  defendant  Valentine  Elwes  was  a  delicate  diild,  of 
thirteen  years  of  age,  and  that,  having  regard  to  these 
circumstances,  the  plaintiff  agreed  with  his  father,  to 
resettle  the  estates  in  the  male  line,  provided  that  thej 
were  charged  with  100,000/.  for  the  benefit  of  the  plain- 
tiff's daughters;  and,  as  the  bill  alleged,  the  plamtiff 
would  not  have  agreed  to  resettle  the  estate  on  any  other 
terms. 

In  pursuance  of  this  agreement,  by  an  indenture, 
dated  the  16th  of  March,  1846,  indorsed  on  the  inden- 
ture of  the  25th  of  April,  1842,  Kobert  C.  Elwes,  and 
the  plaintiff,  in  exercise  of  their  general  power  of  ap- 
pointment, reserved  by  the  said  indenture,  directed  and 
appointed  that  the  hereditaments  should  from  thenceforth 
enure  (subject  and  without  prejudice  to  the  estates  by  the 
indenture  of  the  17th  of  August,  1826,  limited  prior  to 
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the  plaintiff's   estate  in  tail  general)  to    such  uses  as         1&6O. 
Robert   Gary   Elwes    and   the   plaintiff   should,  during       Elwbs 
their  joi^t  lives,  appoint,  and  in  default  of  appointment,       ei.wbs. 
to  the  use  of  the   Earl  of  Yarborough  and   Thomas 
Barnard,  their  executors,  administrators  and  assigns,  for 
the  term  of  1500  years  from  the  decease  of  the  survivor 
of  Robert  C.  Elwes  and  the  plaintiff,  and  the  failure  or 
determination  of  the  limitations  contained  in  the  settle- 
ment of  1826,  to  the  use  of  the  first  and  other  sons 
of  the  plaintiff,  by  his  then  or  future  wife,  successively, 
in  tail  male,  without  impeachment  of  waste ;  neverthe- 
less, upon  and  for  the  trusts,  and  subject  to  the  proviso 
thereinafter  expressed,  upon  the  trusts  thereinafter  ex- 
pressed ;  and  as  to  the  said  manors  and  hereditaments, 
subject  to  the  said  terms,  to  such  uses  as  Robert  C. 
Elwes  by  deed  or  will  should  appoint,  and  in  default  of 
such  appointment,  to  Dudley  Christopher  C.  Elwes  in 
tail  male,  with  remainder  to  the  defendant  George  C. 
Elwes,  in  tail  male,  with  remainders  over ;  and  as  to  the 
said  term  of  1500  years,  it  was  thereby  declared  that  the 
same  was  so  Lbpaited  upon  trust,  that  if  the  defendant 
Valentine  Elwes,  the  then  present  and  still  only  son  of 
the  plaintiff,  and  all  and  every  other  the  son  and  sons  of 
the  plaintiff,  should  die  without  issue  male,  the  trustees 
or  the  survivor  of  them,  or  the  executors,  administrators, 
or  assigns  of  such  survivor,  should,  after  the  decease  of 
the  survivor  of  Robert  C.  Elwes  and  the  plaintiff,  and 
such  failure  of  issue  male  of  the  plaintiff  as  aforesaid, 
Ruse   100,000/.   for   the    portions  of   Eleanora  Elwes, 
Sophia  Elwes,  and  Marian  Elwes,  the  then  present  (and 
still  the  only)  daughters  of  the  plaintiff,  by  Elinor,  his 
wife,  and  of  all  other  daughter  and  daughters  of  the 
plaintiff,  in  addition  to  the  portions  already  provided  for 
his  younger  children,  the  sum  of  100,000/.,  to  be  paid 
and  divided  among  such  daughters  as  the  plaintiff  by 
deed  or  will  should  appoint,  and  for  want  of  appointment 
amongst  them  in  equal  shares* 
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At  the  time  of  the  execution  of  the  last-mentioned 
indenture,  Robert  Gary  Elwes,  being  then  seised  in  fee 
of  a  family  mansion  and  hereditaments  called  Billing 
Hall,  in  Northamptonshire,  in  consequence  of  the  plaintiff 
having  concurred  in  executing  the  deed  of  the  16tii  of 
March,  1846,  altered  the  dispositions  which  he  had  made 
in  his  will  concerning  the  mansion-house  and  other  North- 
amptonshire estates;  and  by  a  codicil  devised  the  same  to 
the  uses  and  subject  to  the  trusts  of  the  swd  deed. 
Robert  C.  Elwes  and  the  plaintiff  never  exercised  the 
joint  power  of  appointment  reserved  to  them  by  the  deed; 
Robert  C.  L.  Elwes  died  in  February,  1852. 

By  the  marriage  settlement,  dated  the  13th  of  March, 
1848,  of  Charles  Fitzgerald  and  Eleanora  C.  A.  Fitz- 
gerald, then  Elwes,  his  wife,  one-third  of  the  said  sum 
of  20,000/.,  secured  by  the  term  of  2000  years  in  the 
indenture  of  the  17th  of  August,  1826,  and  any  further 
share  to  which  he  was  entitled  by  survivorship  were 
settled  on  the  trusts  therein  mentioned.  And  it  was 
thereby  further  agreed  and  declared  that  if  the  said 
Eleanora  Elwes,  or  the  said  Charles  Fitzgerald  in  her 
right,  should  at  any  time  during  their  joint  lives  become 
entitled  to  any  part  or  share  of  the  said  sum  of  100,OOOi 
provided  to  be  raised  for  the  further  or  additional  por- 
tions for  the  daughters  of  the  plaintiff  under  the  trusts  of 
the  indenture  of  the  16th  of  March,  1846,  then  all  such 
further  portion  or  portions  should  be  settled  upon  the 
like  trusts. 

In  the  latter  part  of  the  year  1855,  the  bill  alleged 
that  Valentine  Elwes,  being  desirous  of  marrying  Mss 
Lane,  and  of  varying  the  limitations  and  estates  com- 
prised in  the  indentures  of  the  25th  of  April,  1842,  and 
the  16th  of  March,  1846,  in  order  to  obtain  an  adequate 
income,  applied  to  the  plaintiff  for  assistance.  The  plam- 
tiff,  under  these  circumstances,  consented  to  concur  with 
Valentine  Elwes  in  resettling  the  estates;  and  it  was 
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agreed  between  them^  as  the  bill  alleged,  that,  subject  to 
plaintiff's  life  estate  and  other  limitations  preceding  the 
estate  in  tail  male  in  remainder,  and  all  powers  thereto 
annexed,  &c.,  and  subject  to  all  subsisting  charges,  the 
property  should  be  settled  to  the  use  of  Valentine  Elwes 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male, 
with  powers  of  jointuring  and  charging  portions  for 
younger  children ;  and  that  the  plaintiff  should  secure  to 
Valentine  Elwes  1200Z.  per  annum;  and  that  power 
should  be  given  to  the  plaintiff  to  charge  the  estates  with 
any  sum  not  exceeding  20,000/.  for  his  own  benefit,  out 
of  which  Valentine  Elwes  was  to  receive  1000/.  to  start 
with,  and  to  have  his  debts  paid. 

The  20th  paragraph  of  the  bill  alleged,  that  of  the 
younger  brothers  the  eldest  was  dead,  leaving  D.  G.  C. 
Elwes  his  heir ;  that  it  was  further  agreed  between  the 
plaintiff  and  Valentine  Elwes,  that  in  substitution  for  the 
estates  tail  male  by  the  indenture  of  the  16th  of  March, 
1846,  limited  to  the  plaintiff's  younger  brothers  in  re- 
mainder after  and  subject  to  the  term  of  1500  years,  and 
the  trusts  thereof  for  the  benefit  of  the  plaintiff's  three 
and  other  daughters,  if  any,  the  defendant  D.  G.  C. 
Elwes  should  become  tenant  for  life,  with  remainder  to 
his  issue  male,  with  remainder  to  G.  C.  Elwes  and  each 
of  the  surviving  younger  brothers  of  the  plaintiff  succes- 
sively for  life,  remainder  to  the  issue  male,  &c.  But  it 
was  not  agreed  or  intended  that,  save  for  the  benefit  of 
the  plaintiff,  the  defendant  Valentine  Elwes,  and  his  wife 
and  issue,  the  plaintiff's  daughters  should  be  preju- 
diced, and  that  the  term  of  1500  years,  or  the  trusts 
thereof,  should  be  omitted  from  the  resettlement,  but 
that  the  said  term  and  the  trusts  thereof  for  the  plaintiff's 
daughters  should  be  left  wholly  unaffected. 

The  only  parties  to  the  agreement  to  resettle  the  es- 
tates were  the  plaintiff  and  the  defendant  Valentine 
Elwes. 

VOL.  II.  Q  Q 


I860. 


652 


CASES  IN  CHANCERr. 


I860. 
Elwbs 

V. 
ELWB8. 

Statement. 


One  of  the  provisions  of  the  signed  proposals  was  as 
follows : — "  Mr.  Valentine  Elwes  to  disentail  the  reyer- 
sion  of  the  above  estates,  and  limit  them  in  remainder, 
from  and  after  the  decease  of  Mr.  Gary  Charles  Elwes, 
and  subject  to  his  life  interest  and  powers  and  to  the 
exercise  thereof,  and  all  subsisting  charges,  to  the  joint 
ap|X)intment  of  the  father  and  son,  and  subject  thereto  to 
the  previous  use — under  which  power  Mr.  Gary  Charles 
Elwes  and  Mr.  Valentine  Elwes  are  to  concur  in  appoint- 
ing the  whole  of  the  above  estates  in  remainder;  and 
subject  as  aforesaid  to  the  uses  following,  namely,  to  the 
use  of  Mr.  Valentine  Elwes  for  life,  sans  waste,  remain- 
der to  the  trustees  to  preserve  contingent  remainders, 
remainder  to  the  first  and  other  sons  of  Mr.  Valentine 
Elwes  successively  in  tail  male,  remainder  to  Dudley,  the 
grandson,  and  all  the  living  younger  sons  of  the  late 
Robert  Gary  Elwes,  Esq.,  successively  for  life,  sam 
waste,  and  to  trustees  during  each  of  their  lives,  in  trust 
to  support  contingent  remainders,  and  on  the  decease  of 
each  to  his  first  and  other  sons  successively  in  tail  male, 
remainder  to  Mr.  Gary  Charles  Elwes  in  fee." 

In  pursuance  of  the  agreement,  by  a  disentailing  deed, 
dated  the  3rd  of  April,  1856,  and  made  between  the 
defendant  Valentine  Elwes  of  the  first  part,  the  plaintiff 
of  the  second  part,  and  the  defendant  Greorge  C.  Elwes 
and  Charles  James  Barnard  of  the  third  part,  the  estate 
tail  was  barred;  and  by  another  indenture,  dated  the  5th 
of  April,  1856,  and  made  between  the  same  parties  as 
those  last  mentioned,  after  reciting  that  the  defendant 
Valentine  Elwes  attained  the  age  of  twenty-one  years 
on  the  26th  of  November,  1853,  and  "  that  the  phuntiff 
and  the  defendant  Valentine  Elwes  had  mutually  agreed 
that  all  the  said  settled  estates  and  hereditaments,  stocks, 
reserved  fund  and  premises  comprised  in  and  disentailed 
by  the  said  indenture  of  the  3rd  of  April  should  be  re- 
settled in  remainder  or  reversion,  anl  subject  as  in  such 
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indenture  and  thereinbefore  expressed  or  referred  to^ 
upon  and  for  the  uses  and  trusts,  and  subject  to  the 
powers,  provisoes,  and  agreements  thereinafter  expressed 
of  and  concerning  the  same  respectively,  and  in  particular 
subject  to  such  power  for  the  plaintiff  to  charge  the  same 
estates  with  the  sum  of  20,000Z.  sterling  and  interest  for 
his  own  benefit  as  was  thereinafter  contained,  and  that 
for  making  an  immediate  provision  for  the  defendant 
Valentine  Elwes,  and  in  consideration  of  his  concurrence 
in  such  resettlement  as  aforesaid,  the  plaintiff  had  agreed 
to  secure  by  his  personal  covenant  the  payment  to  the 
defendant  Valentine  Elwes  from  thenceforth  during  the 
joint  lives  of  himself  and  the  plaintiff  a  clear  annuity  of 
1200/.  sterling,  payable  as  thereinafter  expressed;"  the 
plaintiff  and  the  defendant  Valentine  Elwes  thereby 
limited  and  appointed  the  said  manors  and  hereditaments 
comprised  in  the  indentures  of  the  16th  and  17th  of 
August,  1826,  and  in  the  codicil  of  the  said  Robert  C. 
Elwes  (after  the  decease  of  the  plaintiff,  and  subject  to 
his  life  estate)  to  the  defendant  Valentine  Elwes  for  life 
without  impeachment  of  waste,  remainder  to  his  first  and 
every  other  son  in  tail  male,  remainder  to  all  and  every 
the  son  and  sons  of  the  plaintiff  in  tail  male,  remainder 
to  the  defendant  Dudley  George  Gary  Elwes,  the  only 
8on  of  Dudley  Christopher  C.  Elwes,  then  deceased,  for 
life,  without  impeachment  of  waste,  remainder  to  the 
first  and  other  sons  of  Dudley  George  C.  Elwes  succes- 
sively in  tail  male,  remainder  to  the  defendant  George 
C.  Elwes  for  life,  without  impeachment  of  waste,  remain- 
der to  the  first  and  other  sons  of  the  said  George  C.  Elwes 
successively  in  tail  male,  with  remainders  over.  In  the 
indenture  was  contained  a  power  for  the  plaintiff  at  any 
time  thereafter  by  deed  or  will  to  charge  the  premises 
with  the  payment  of  any  sum  not  exceeding  20,000/.  for 
the  use  of  the  plaintiff  or  for  any  other  use  or  purpose ; 
also  a  power  for  the  defendant  Valentine  Elwes  at  any 
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1660.         time  thereafter  hy  Jecd  or  will  to  limit  or  appoint  by  way 
elwks       of  jointure  any  sum  not  exceeding  the  yearly  sum  of 
Elwks.       1200/. ;  also  a  power  for  the  defendant  ValentiQe  Elwes 
8iatl7ni      ^^  *^^^^  ^^  ^^^  ^^  charge  all  or  any  of  the  smd  heredita- 
ments aad  premises  with  the  payment  of  any  sum  for  tht? 
portione  of  younger  children  not  exceeding  20,000/. ;  and 
a  coveimnt  by  the  plaintiff  for  payment  by  him  to  the 
defendant  Valentine  Elwes,  during  their  joint  lives,  of  the 
yearly  mm  of  1200/, 

The  bill  alleged  (paragraph  25)  that  by  the  said  inden- 
tures it  was  not  intended  to  prejudice  the  interests  of  the 
plaintiff^s  daughters,  but  that  it  was  intended  by  both 
the  plaintiff  and  Valentine  Elwes  that  the  eettlement  of 
the  5lh  of  April,  1856j  should  contain  the  term  of  loOD 
yeara  in  remainder  expectant  on  the  lailure  of  issue  male; 
ami  that  both  the  plaintiff  and  Valentine  Elwes  believrf 
such  term  was  contained  therein^  and  the  omission  wai 
contrary  to  the  agreement* 

By  an  indenture^  dated  the  15th  of  July,  1S57,  on  the 
marriage  of  Marian  Elwes  with  Mr.  Browning,  her  inter- 
eat  in  the  said  term  and  the  100,000/-  to  be  raised  thereby^ 
was,  with  other  property,  eettled  in  the  usual  way. 
^^The  alleged  mistake  waa  discovered  in  July,  1857,  oa 
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it  was  sought  to  be  relieved,  was  to  give  a  benefit  to  the        ^^' 
remaindermen,  who  were  volunteers,  and  not  the  con- 
tracting parties. 

It  was  impossible  not  to  see  that  the  destruction  of  jijZi^t. 
the  charge,  for  which  the  plaintiff  so  anxiously  bargained 
by  the  former  settlement,  would  not  have  been  consented 
to  unless  it  was  absolutely  necessary  to  effect  the  imme- 
diate purpose  intended ;  but  it  was  plain  that  the  charge 
was  not  in  the  way  of  the  proposed  resettlement,  but 
quite  consistent  with  it. 

But,  besides  this  probable  evidence,  there  was  the  clear 
and  distinct  statement  in  the  proposals  that  the  proposed 
settlement  must  be  made  subject  to  subsisting  charges. 
On  these  grounds,  it  was  submitted  that  the  plaintiff  was 
entitled  to  the  relief  asked. 

Mr.  Bacon  and  Mr.  Bristowe^  for  Valentine  Elwes. 

Mr.  Malins  and  Mr.  Cracknally  for  the  other  defen- 
dants. 

The  error,  if  error  there  was,  lay  in  the  settlement  of 
1826,  which  gave  the  plaintiff  an  estate  tail  generaL 

The  object  of  the  deed  of  1842  was  to  preserve  the 
estate  from  the  plaintiff's  creditors.  When  Valentine 
Elwes  attained  twenty-one  he  might  have  enlarged  the 
estate  into  a  base  fee  or  a  fee  simple ;  and  the  intention 
was  to  resettle  the  estate  subject  to  subsisting  charges, 
ue.,  to  charges  prior  to  the  estate  tail,  and  not  behind 
them.  If  what  was  contended  for  by  the  plaintiff  was 
really  the  intention,  Valentine  Elwes  ought  not  to  have 
been  allowed  to  consent  to  such  an  arrangement,  more 
especially  as  his  sisters  had  reasonable  portions  secured 
to  them. 

At  all  events,  it  was  for  the  plaintiff  to  prove  that 
there  had  been  a  mistake,  and  not  for  the  defendants  to 
prove  the  negative.  It  was  clear  from  the  authorities^ 
iliat^  without  the  clearest  evidence  of  mi8take>  this  Court 
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win  not  relieve.  In  IJenkk  v.  Tht  Moyat  E^tekan^t 
Asmirance  Compaiiy(a),  a  bill  to  rectify  a  BettleBflCOt  wn* 
di^mitijsed,  on  the  ground  that  the  e%ndence  failed  to  ^htm 
that  the  settlement  was  contrary  to  the  agreement-  In 
77/^  Mnrquli  ofBreadaBajit*  v.  Th^  Alitrqutsof  Chandos(b^)j 
the  Court  refused  to  alter  the  &ettlemeat,  though  diftering 
from  the  pro|K)sak,  on  the  ground  that  there  was  no 
evidence  to  show  ttuit  tlie&e  projiosala  were  the  final 
agreement.  In  Booke  v-  Lard  Ktmin^imt  (r\  it  wa»  held 
that,  in  order  to  enahle  tlie  Court  of  Chancery  to  rectify 
a  Bcttlement,  It  niuet  be  proved  that  it  was  drawn  in  its 
existing  form  by  a  mistake  common  to  all  thi5  iwirtie^  If 
the  evidence  bo  aueh  aa  to  make  it  doubtful  whether  thi* 
wa^  m  or  not^  the  utmost  that  the  Court  will  do  is  to 
direct  fnrther  inquir^%  Again,  in  Fowler  t*  Ftne!fr{d)^ 
it  wail  held,  that  for  the  purpose  of  refonning  an  instru* 
mentt  clear  and  unombigtiouti  evidence  must  be  produced, 
not  merely  showing  a  mistake^  but  showing  the  deed  in 
its  proposed  state  to  be  in  conformity  with  the  intention 
of  all  the  parties  at  the  very  time  of  its  execution;  antl 
a  denial  by  one  of  the  parties  that  the  deed  aa  it  standf 
waa  not  aecording  to  hie  intention  at  the  time,  ought  to 
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Thirdly,  with  reference  to  the  documentary  contempo- 
raneous evidence. 

In  all  and  each  of  these  points  of  view  the  case  of  the 
plaintiff  was  established,  and  none  of  the  cases  cited  had 
any  application  here. 

The  Vice-Chancellor : — 

The  object  of  this  suit  is  to  rectify  an  alleged  mistake 
in  a  settlement  of  family  estates,  made  in  April,  1856. 

This  mistake  is  said  to  consist  in  the  destruction  of 
a  charge  of  100,000/.  for  portions  for  the  plaintiff's 
daughters,  secured  by  a  term  of  1500  years,  created  by  a 
previous  settlement  made  in  the  year  1846.  It  is  asserted 
by  the  plaintiff  that  this  destruction  was  not  contemplated 
or  intended,  but  has  occurred  through  inadvertence,  and 
by  a  mistake  which  ought  to  be  rectified  by  this  Court. 

The  charge  which  has  been  destroyed  was  created  in 
1846^  under  very  remarkable  circumstances.  So  large  a 
sum  as  100,000/.  was  nearly  one-third  of  the  estimated 
value  of  the  fee  simple  of  the  estates ;  but  the  pro- 
vision for  portions  to  this  large  amount  was  carefully 
bargained  for  by  the  plaintiff  as  a  compensation  to  his 
daughters  for  his  consenting  to  exclude  them  from  their 
right  of  succession  to  the  estates  under  a  limitation  to 
the  plaintiff  in  tail  general  in  a  settlement  of  1826.  It 
may^  therefore,  be  fairly  considered  that  the  plaintiff  would 
not  readily  consent  to  deprive  his  daughters  of  a  benefit 
in  the  way  of  compensation,  for  which  he  carefully  and 
anxiously  bargained  in  the  year  1846. 

But  it  is  important  to  notice  that  this  charge,  as  bar- 
gained for  by  the  plaintiff,  did  not,  and  could  not,  in  any 
way  affect  a  prior  limitation  in  the  settlement  of  1826  to 
the  defendant  Valentine  Elwes,  the  only  son  of  the 
plaintiff,  as  tenant  in  tail  male.  The  charge  in  question 
was  necessarily  subject  to  this  previous  limitation  to  the 
defendant  Valentine  Elwes  in  tail  male,  and  therefore  it 
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was  in  his  power  to  destroy  it  on  his  coming  of  agCj 
and  coming  into  possession. 

In  the  year  1856,  when  the  defendant  Valentine 
Elwes  had  attained  his  age  of  twenty-one,  and  was  about 
to  marry,  his  only  interest  in  the  estate  was  his  estate  in 
tail  male  in  remainder  after  the  life  estate  of  the  plaintiff, 
his  father,  who  was  then  tenant  for  life  in  possession. 
Therefore,  the  arrangement  effected  by  the  settlement  of 
1856,  which  the  plaintiff  now  seeks  to  rectify,  was  natunl 
and  proper.  It  was  an  arrangement  which  could  only  be 
effected  by  their  concurring  to  bar  the  estate  tail  and 
resettle. 

Agreeing  to  bar  the  estate  in  taSl  male  of  Valentine 
Elwes  was,  in  effect,  agreeing  to  destroy  the  charge  of  the 
100,000/.  and  the  term  of  1500  years  limited  to  secure  it 
And  there  is  this  incurable  defect  in  the  plaintiff's  case, 
that  there  is  no  evidence  of  any  stipulation,  or  agreement, 
or  proposal  made  to  the  defendant  Valentine  Elwes  thit 
this  settlement  of  1856  should  keep  alive  the  charge 
which  the  disentailing  deed  destroyed. 

In  the  preparation  of  this  settlement  of  1856  eveij- 
thing  was  done  deliberately  and  with  proper  advice.  The 
Rev.  Charles  James  Barnard  took  an  active  part  in  the 
negotiation.  He  is  a  near  connection  of  the  family,  a 
man  of  intelligence,  who  enjoyed  the  full  confidence  of 
both  parties.  He  is  the  principal  witness  for  the  plaintiff. 
From  the  beginning  to  the  end  of  the  negotiations,  no 
mention  seems  to  have  been  made  of  the  100,000£  or  of 
the  term  of  1500  years.  There  was  a  clear  agreement 
for  disentailing  the  estates  and  for  a  resettlement,  every 
point  of  which  seems  to  have  been  particularly  discussed. 
It  was  on  the  suggestion  of  this  witness — a  suggestion 
first  made  to  Mr.  Rackham,  the  solicitor,  by  a  letter  dated 
December  Slst,  1855 — that  a  power  was  agreed  to  be  given 
to  the  defendant  Valentine  Elwes  to  charge  a  jointure 
for  his  wife  and  portions  for  his  younger  children  to  the 
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extent  of   20,000/.      At  the  meeting  of  the   18th  of        1B6I. 
January,  1856,  after  several  previous  letters,  the  whole       elwbs 
scheme  of  resettlement  was  discussed  at  the  chambers  of      y^j^^s 
the  solicitor.     Proposals  in  writing  were  prepared,  which 
contained  all  the  points  agreed  upon  and  a  full  statement 
of  all  the  limitations  and  powers.     No  mention  whatever 
occurs  in  these  written  proposals  of  any  intention  to  keep 
alive  the  term  of  1500  years  and  the  charge  of  100,000/. 
Again,  on  the  19th  and  20th  of  January,  1856,  with 
these  written  proposals  in  their  hands,  a  meeting  took 
place  at  Brighton  between  this  witness,  the  plaintiff,  and 
the  defendant  Valentine  Elwes,  when  again  everything 
was  fully  discussed  and  considered.     But  no  mention  was 
made  of  the  100,000/.     In  the  whole  body  of  evidence 
on  behalf  of  the  plaintiff,  oral  and  documentary,  there 
is  not  one  passage  to  prove  that  there  was  any  agreement 
to  keep  aUve  the  charge  of  100,000/.,  nor  any  evidence 
that  it  was  even  mentioned. 

Mr.  Barnard,  who  took  so  active  a  part,  says  that  he 
cannot  positively  swear  to  having  informed  the  defendant 
Valentine  Elwes  of  the  charge  of  100,000/.  Yet  he  says 
it  is  his  full  conviction  that  he  more  than  once  did,  and  in 
particular  in  a  conversation  previously  to  the  defendant's 
departure  for  the  Cape  of  Good  Hope,  in  the  year  1851. 
There  seems,  however,  no  reason  to  doubt  that  the  defen- 
dant Valentine  Elwes,  long  before  the  resettlement  in 
1856,  was  aware  of  the  charge  of  100,000/.  in  favour  of 
his  sisters,  and  he  says  so  in  his  letter  of  the  26th  of 
August,  1857,  written  immediately  on  receiving  the  first 
communication  of  the  notice  that  a  mistake  had  been 
conmiitted.  His  reply  to  the  suggestion  of  a  mistake 
seems  to  contain  intrinsic  evidence  that,  so  far  as  he  was 
concerned,  it  had  never  been  even  proposed  to  him  to 
keep  it  alive,  and  that  if  it  had  been  proposed  he  would 
have  objected.  There  is  plain  good  sense  in  the  view 
which  he  takes  of  it  as  soon  as  such  a  thing  was  sug- 
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gested.  He  says :  **  Supposing  that  I  have  daughter 
say  three  or  four — and  no  son,  then  at  my  death  my  sisters 
(if  the  100,000/.  charge  was  continued)  will  be  better  off 
than  my  daughters.  I  must  say  I  cannot  see  the  right  of 
lliat.  Not  that  I  wish  for  one  moment  to  prevent  my 
sbters  having  the  100,000/.  in  case  of  the  estates  passing 
away,  but  I  must  say  I  think  my  daughters  oi^ght  to 
come  in  for  their  share  of  something." 

The  result  of  the  evidence  is,  that  the  defendant  Valen- 
tine Elwes  never  was  asked  to  agree  to  keep  the  charge 
in  existence.  It  is,  perhaps,  equally  true  that  the  omis- 
sion of  any  stipulation  on  the  subject  was  an  oversight  on 
the  part  of  the  plaintiff  and  Mr.  Barnard.  It  is  so  de- 
scribed in  Mr.  Barnard's  first  letter  to  the  defendant, 
mentioning  that  it  had  been  omitted  by  mistake.  He 
says,  "  The  omission  appears  to  have  been  so  perfect  an 
oversight,  that  I  conclude  you  never  heard  a  syllable 
about  it." 

It  seems  impossible,  after  this,  to  see  on  what  solid 
ground  the  plaintiff  can  have  any  decree  to  rectify  the 
settlement.  This  Court  has  jurisdiction  to  rectify  a  set- 
tlement so  as  to  make  it  correspond  with  the  terms  actually 
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parties  restored  to  their  antecedent  rights.  But  there  is 
a  wide  difference  where  the  Court  has  to  deal  with  a 
family  settlement  deliberately  made  in  pursuance  of 
an  agreement  deliberately  arranged  and  fully  under- 
stood. 

It  may  be  assumed  that  the  plaintiff  and  Mr.  Barnard 
did  not  contemplate  the  destruction  of  the  charge^  and 
would  not  have  agreed  to  destroy  it.  But  it  was  a 
charge  limited  to  take  effect  after  the  estate  tail  of  the 
defendant  Elwes^  who  therefore  had  the  right  and  the 
power  to  destroy  it,  and  the  agreement  to  disentail  was 
an  agreement  for  its  destruction.  Taking  it  for  granted 
that  the  omission  to  stipulate  for  its  restoration  was  a 
mistake  on  the  part  of  the  plaintiff,  and  that  the  execution 
of  any  resettlement  which  did  not  provide  for  its  restora- 
tion was  clearly  contrary  to  his  intention — unless  it  be 
shown  that  it  was  also  contrary  to  the  intention  of  the 
defendant  Valentine  Elwes,  who  was  the  other  contract- 
ing party,  there  can  be  no  right  to  relief.  No  settlement 
has  ever  been  altered  or  reformed  on  the  ground  that  a 
stipulation,  which  was  wished  and  intended  by  one  of 
the  contracting  parties,  but  never  agreed  to  or  even 
mentioned,  or  brought  to  the  attention  of  the  other  of 
the  contracting  parties,  had  been  omitted. 

As  the  case  of  the  plaintiff  has  wholly  failed,  the  bill 
must  be  dismissed  with  costs. 
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Re  THE  TRUSTEE  RELIEF  ACT,  10  &  11  Vic. 
c.  96.     HIGGINS'S  TRUSTS. 

On  the  11th  of  June,  1858,  Thomas  Williams  com- 
menced an  action  against  William  Higgins,  as  executor 
of  Richard  Higgins,  jun.,  deceased.  The  action  was 
brought  on  a  bond  given  by  Richard  Higgins  and  his  son 
Richard  Higgins,  jun.,  in  a  penal  sum  of  6002.,  con- 
ditioned for  payment  of  300Z.  and  interest.  On  the 
bond  was  indorsed  the  following : — 

'*  I,  William  Higgins,  of  Hay,  solicitor,  as  well  the 
executor  as  devisee  of  the  late  Richard  Hig^ns,  jun. 
(an  obligor  within  named),  do  hereby  admit  and  declare 
my  liability  to  the  within  debt,  with  ample  assets  to  pay 
the  same.  Witness  my  hand,  the  8th  of  October,  1844. 
William  Higgins,  of  Hay,  Attorney-at  Law." 

The  writ  was  as  follows :  "  Herefordshire,  Exchequer 
— ^Writ  of  summons  for  Thomas  Williams  against  William 
EQggins,  executor,"  &c.     In  the  writ  of  summons  the 
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executor  of  the   last  will  and    testament    of  Richard        I86I. 
Higgins  the  younger^  deceased,  and  was  indorsed  thus :       ne  the 
the    following    are   the   particulars.      "  And    the    said  r  Jlief^  a"  t 
William  Higgins  has  not  appeared ;  therefore  it  is  or-  \^^  ^  ^L7^^" 
dered  that  the  said  Thomas  Williams  do  recover  against    Higgins'b 
the  said  William  Higgins  323Z.   17*.   6rf.,  together  with         ^^*- 
4/.  for  costs  of  suit."  Statement. 

The  judgment  was  registered  as  follows : — 

"  Thomas  Williams  v.  William  Higgins,  executor  of 
the  last  will  and  testament  of  Richard  Higgins,  the 
younger,  deceased.     Debt  323/.  17*.  6A,  and  4/.  costs." 

On  the  18th  of  «Tuly,  1858,  a^.  /a.  was  issued  on  this 
judgment  directed  to  the  sheriff  of  Herefordshire,  who 
made  a  return  that  he  obtained  from  the  goods  of  Wil- 
liam Higgins  175^  19*.  8^^.,  of  which  he  had  retained 
25L  15*.  4d.  for  expenses,  &c.,  and  had  paid  to  Thomas 
Williams  (the  plaintiff  in  the  action)  the  residue  of 
150il  4*.  4d.  as  part  satisfaction  of  his  debt,  &c.  He 
also  returned  that  William  Higgins  had  no  other  goods 
within  his  bailiwick. 

On  the  10th  of  December,  1858,  Thomas  Williams 
obtained  a  writ  of  eleffit,  which  was  addressed  to  the 
sheriff  of  Radnorshire,  against  the  real  estate  of  the  said 
William  Higgins.  The  writ  recited  the  other  proceed- 
ings, but  it  was  not  executed  by  the  sheriff,  in  conse- 
quence of  there  being  a  prior  legal  estate  of  the  same 
lands  vested  in  other  persons. 

Another  judgment  was  also,  on  the  23rd  of  June,  1858, 
obtained  in  an  action  at  the  suit  of  the  said  Thomas 
Williams  against  Richard  Higgins,  in  respect  of  the  same 
debt  of  327/.  17*.  61/.,  but  was  not  registered.  By  a 
deed  of  the  26th  of  November,  1858,  the  said  two  judg- 
ment debts  of  327/.  17*.  6d.  (less  154/.  19*.  4rf.)  were 
assigned  by  Thomas  Williams  to  William  Samuel  Price 
Hughes ;  and  by  another  deed  of  the  4th  of  May,  1859, 
the    said   two  judgment  debts   were  assigned  at  Mr. 
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Richard  Higgins's  direction  to  Henry  Hughes^  as  a 
collateral  security  for  a  debt  of  1700Z.  and  interest 

Thomas  Sowdon,  one  of  the  registered  public  officers 
bf  the  Herefordshire  Banking  Company,  commenced  an 
action  against  William  Higgins,  and  obtained  judgment 
for  1603/.  15^.  6rf.,  and  4/.  for  costs,  which  was  registered 
on  the  14th  of  July,  1858. 

The  fund,  which  formed  the  only  remaining  assets  of 
William  Higgins,  had  been  paid  into  court  under  the 
Trustee  Belief  Act  by  a  mortgagee,  who  had  realised 
his  security  and  paid  the  residue  (the  fund  in  question) 
into  court. 

A  petition  was  now  presented  by  W.  S.  Hughes  and 
Henry  Hughes,  that  the  fund  might  be  applied  in  satis- 
fiustion  of  the  judgment  debt  in  a  due  course  of  adminis- 
tration. The  petitioner  claimed  priority  over  the  judg- 
ment obtained  by  the  officer  of  tlie  bank. 


Argument,  Mr.  Cftaiff,  with  Mr.  Wliitworth,  for  the  first  judgment 
creditor,  contended  that  judgment  against  an  executor, 
by  confession  or  default,  was  an  admission  of  assets ;  and 
he  was  estopped  from  disputing  it,  and  so  was  a  jury : 
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\^L€onard  v.  Simpson^a)  was  also  cited.] 

If,  then,  the  judgment  bound  the  executor's  assets  by 
the  section  of  the  1  &  2  Vic.  c.  110,  it  became  a  charge 
on  the  land. 

It  was  admitted  the  elegit  was  inoperative;  but  it 
showed  that  a  writ  might  issue  against  the  land  of  an 
executor  who  had  by  default  admitted  assets  (i). 

Mr.  Southffatey  for  the  second  judgment  creditor,  con- 
tended that  judgment  against  the  executor  was  in  his 
capacity  of  executor,  and  must  be  postponed  to  a  judg- 
ment against  him  in  respect  of  his  own  debt. 

Secondly,  supposing  the  judgment  by  default  amounted 
to  an  admission  of  assets,  and  might  make  the  executor 
liable  for  costs  de  bonis  propriis,  it  could  not  make  the 
judgment  binding  against  the  executor's  land. 

[Smith  V.  Tateham{c)  was  cited.] 

The  Vice-Chancellor  : — 

The  law,  as  established  by  the  cases  of  Bock  v. 
Leighton  and  Erving  v.  Peters,  is,  that  when  a  man 
is  sued  as  executor,  and  allows  judgment  to  go  against 
him  by  de&ult,  that  judgment  is  an  admission  of  assets 
of  his  testator,  and  as  such  binds  his  own  assets  both 
real  and  personal.  The  petitioners  are  therefore  en- 
titled to  priority  in  respect  of  their  judgment  over  the 
other  judgment  creditor. 
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and  states  that  the  report  of  that 
case  in  Salkeld  is  incomplete; 
and  understands  that  decision  to 
amount  to  no  more  than  this,  that 
a  part}''  who  omits  at  the  proper 
time  to  take  the  right  defence 
cannot  do  so  afterwards. 

(a)  2.  Bing.  N.  C.  176 ;  s.  c. 
2  Scott,  335. 

(h)  By  thel-24th  section  of  the 


Common  Law  Procedure  Act, 
1852,  it  is  provided  that  a  writ  of 
execution  issued  after  the  com- 
mencement of  the  Act,  if  unexe- 
cuted, shall  not  remain  in  force 
for  more  than  one  year  from  the 
teste  of  such  writ. 

(o)  2  Ex.  205,  cited  in  2  Arch- 
bold'a  Practice,  by  Prentice,  1158. 
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SIR  P.  H.  DYKE  V.  TAYLOR- 

IN  this  case  two  motions  came  on  by  arrangement  toge- 
ther: one  to  continue  an  injunction  granted  by  Vice- 
Chancellor  Kindersley  on  the  1 3th  of  September,  and 
the  other  to  commit  the  defendant  for  breach  of  that 
injunction. 

The  bill  was  filed  by  Sir  Percyvall  Hart  Dyke,  of 
Lullingstone  Castle,  in  the  county  of  Kent;  and  it 
alleged  that,  by  an  indenture  of  lease,  dated  the  26th  of 
April,  1856;  and  made  between  the  plaintiff  of  one  part, 
and  William  Dray,  of  Farningham,  Kent,  agricultural 
implement  maker,  of  the  other  part,  a  messuage  and 
farm  called  Pedham  Place  Farm,  with  barns  and  appur- 
tenances, lands  and  hereditaments,  containing  about  435 
acres,  in  the  parishes  of  Farningham  and  Eynsford,  were 
demised  by  the  plaintiff  to  the  said  William  Dray  for  a 
term  of  twenty-one  years  from  the  29th  of  September, 
1855,  at  a  yearly  rent  of  476/.  By  the  said  indenture 
the  said  William  Dray,  for  himself,  his  heirs,  executors, 
and  administrators,  covenanted  with  the  plaintiff,  amongst 
other  things,  that  he  the  said  William  Dray,  his  execu- 
tors and  administrators,  would  at  their  own  proper  costs 
and  charges,  from  time  to  time  at  all  times  during  the 
said  term,  well  and  sufficiently  repair,  amend,  support, 
maintain,  uphold,  paint,  scour,  cleanse,  drain,  and  keep 
the  said  messuage  or  tenement  and  buildings  thereby 
demised,  and  all  other  erections  and  buildings  which 
during  the  said  term  might  be  erected  and  set  up  by  the 
said  William  Dray,  his  executors,  administrators,  or 
assigns,  upon  the  homestead  belonging  to  the  said  pre- 
mises. Also,  that  at  the  expiration  or  other  sooner 
determination  of  the  said  term,  the  said  William  Dray, 
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his  executors,  administrators,  or  assigns,  would  leave,  IB60. 
surrender,  and  yield  up  the  said  buildings  and  premises, 
being  so  well  and  sufficiently  repaired,  upheld,  supported, 
maintained,  drained,  cleansed  and  kept  in  repair  as  afore- 
said, unto  the  plaintiff  or  the  person  entitled  to  the  rever-  statement. 
sion  of  the  said  premises.  Also,  that  he  the  said  William 
Dray,  or  some  good  and  responsible  person  or  tenant  to 
be  from  time  to  time  approved  by  the  plaintiff,  and  the 
person  or  persons  so  entitled  as  aforesaid,  would  at  all 
times  during  the  said  term  personally  reside  and  dwell  in 
and  upon  the  said  messuage,  farm  and  premises  called 
Pedham  Place,  so  that  the  same  might  be  kept  well  aired 
and  ventilated,  and  maintained  in  good  order  and  condi- 
tion.'  Also,  that  the  said  William  Dray,  his  executors, 
administrators,  or  assigns,  would  not  at  any  time  during 
the  continuance  of  the  said  term  assign,  underlet,  or 
otherwise  dispose  of  or  part  with  the  possession  of  the 
said  messuage,  farm,  lands,  and  hereditaments,  without  the 
consent  in  writing  of  the  plaintiffs  and  the  persons  entitled 
as  aforesaid.  The  indenture  also  contained  a  proviso, 
that,  in  the  event  of  the  non-payment  of  rent  or  breach 
of  covenants,  "  or  in  case  the  said  William  Dray,  his 
executors,  administrators,  or  assigns,  or  any  of  them, 
should,  by  their  or  his  own  act,  default,  or  procurement, 
whether  voluntary  or  not,  or  by  act  of  law,  or  by  virtue 
of  or  under  any  Act  of  Parliament,  or  by  or  through^all 
or  any  such  means,  lose,  be  deprived  of,  or  cease  to  be 
entitled  to  the  possession  or  enjoyment  of  the  said  farm, 
lands,  and  premises  thereby  demised,  or  any  part  thereof, 
or  the  said  term  thereby  granted,  either  wholly  or  in  part 
thereof,  without  the  consent  in  writing  of  the  said  Sir  P. 
H.  Dyke,  and  the  person  or  persons  entitled  as  aforesaid, 
then  and  thenceforth  in  any  one  of  the  said  cases,  it 
should  be  lawful  for  the  said  Sir  P.  H.  Dyke,  and  the 
person  or  persons  entitled  as  aforesaid,  into  and  upon  the 
TOL.  II.  B  B 
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^IWO^       gaid  premises^  &c.,  to  re-enter  and  the  same  to  reposeesB 
as  in  his  and  their  former  estate.'' 

In  November,  185.5,  William  Dray  executed  a  counter- 
part of  the  lease,  and  entered  into  possession.  The  messuage 
8M9mtni.  ^lvlA  farm  were  within  a  short  distance  of  Lullingstone 
Castle;  and  in  granting  the  lease  the  plaintiff  was  desirous 
of  guarding  against  the  possibility  of  the  tenant  of  the 
said  messuage  and  farm  not  being  a  person  of  his  own 
choosing ;  and  the  bill  alleged  that  it  would  cause  great 
personal  annoyance  to  the  plaintiff  if  the  messuage  and 
farm  should  be  assigned  to  a  person  who  should  not  be 
chosen  or  approved  by  the  plaintiff. 

On  the  2 1st  of  October,  1859,  he  was  adjudicated  bank- 
rupt, and  the  defendant  Taylor  was  appointed  creditors' 
assignee,  and  Henry  Cannan  official  assignee^  and  tbej 
took  possession  of  the  farm.  Some  negotiations  as  to 
finding  a  tenant  took  place,  but  without  success.  The 
defendants  proposed  one  tenant,  a  Mr.  Stone ;  but  tlie 
parties  could  not  agree  on  the  terms. 

On  the  6th  of  July,  1860,  the  defendant's  solicitor  sent 
to  the  plaintiff  a  cheque  for  260/.  for  rent  due  Lady 
Day,  1860,  and  on  the  10th  of  July  the  plaintiff  sent  a 
receipt  for  the  rent.  On  the  28th  of  August,  the  assignees 
advertised  the  lease  for  sale.  On  the  13th  of  September, 
the  plaintiff  filed  the  bill,  praying  inter  alia  that  the 
defendants  and  their  agents  might  be  restrained  by  in- 
junction from  selling,  assigning,  or  underletting,  or  othe^ 
wise  disposing  of  or  parting  with  the  possession  of  the 
said  messuage,  farm  and  premises,  without  such  consent 
as  in  the  said  indenture  mentioned. 

The  bill  charged  "  that,  under  the  circumstances  therem 
mentioned,  the  defendants  had  become  and  were  assigoi 
of  the  said  lease  by  act  and  operation  of  law,"  and  Ait 
the  covenants  were  in  full  force  and  binding  up5n  the 
defendants,  and  that  the  defendants  were  not  entitled  to 
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sell  or  assign  without  such  consent  as  in  the  said  inden- 
ture mentioned. 

It  appeared  that  the  assignees  had    permitted  Mr. 
Stone  to  enter  into  possession  of  the  &Tm^  as  they  con- 
tended^ as  their  agent;  but,  as  the  plaintiff  alleged,  under     StatenUHt. 
an  agreement  for  a  lease.     On  the  26th  of  October,  the 
plaintiff  served  notice  of  motion  to  continue  the  injunc- 
tion, and  on  the  30th  of  October  moved  to  commit  the 
defendants  for  contempt.     Both  motions  stood  over  from 
time  to  time,  and  now  came  on  together.     On  the  ques- 
tion of  the  contempt,  evidence  was  gone  into  to  show 
that  Mr.  Stone  was  a  mere  agent  of  the  assignees.     Mr. 
Stone's  cross-examination  was  as  follows: — He  said  he 
left  the  day  before  on  the  farm  200  sheep.     They  were 
his  sheep.     He  was  acting  as  a  sort  of  agent  on  the  farm. 
There  were  twelve  working  horses  on  the  farm,  eleven  of 
which  belonged  to  him.     He  had  some  agricultural  im- 
plements on  the  farm  which  belonged  to  him.     He  took 
possession  on  the  13th  of  October,  and  signed  the  memo- 
randum on  the  15th.      He  did  not  remember  his  being 
bailiff  as  mentioned  in  the  conversation  on  the  13th.     He 
was  to  be  agent.     Whatever  he  paid  for  this  farm  in  the 
way  of  cultivation  he  was  to  be  paid  for.     He  was  not  to 
be  paid  for  his  own  time  and  labour ;  and  no  interest  was 
to  be  allowed  him  for  money  advanced  for  the  farm.    Two 
memorandums  were  produced,  as  follows : — "  To  Mr.  A. 
Stone.      Be    good    enough    to    act    as    my   agent    at 
Pedham  Place,  and  I  shall  be  happy  to  reimburse  you  any 
outlay  you  make  in  doing  so,  unless  you  ultimately  ac- 
cept an  assignment  of  the   lease   of  the   said  farm    to 
Mr.  WiUiam    Dray.       Dated    15th  of  October,   1860, 
Bobert   Taylor."    "  Pedham  Place  Farm,  October  13th, 
1860.      Dear   Sir,  —  I   hereby   acknowledge   that   your 
taking  possession  of  the  farm  and  the  other  lands  held 
therewith  this  day  from  me,  as  assigns  of  Mr.  Dray,  a 
bankrupt,  shall  be  of  no  effect,  and  shall  not  be  considered 
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as  not  creating  any  tenancy  on  your  part,  in  the  event  of 
the  agreement  between  us  now  under  consideration  not 
being  signed  and  completed  on  Monday  next. — Yours 
truly,  R.  T." 

On  the  motions  being  brought  on,  the  Vice-Chancellor 
suggested  that  they  ought  to  stand  over  till  the  hearing 
of  the  cause;  but  the  parties  declined  to  accede  to  that 
suggestion. 

Arffument,  Mr.  Malins^  Mr.  Soittliffote,  and  Mr.  J.  JV.  Cliitty,  for 

the  plaintiff,  contended,  first,  that  the  injunction  must  be 
continued;  and  secondly,  that  the  defendants  had  di^ 
obeyed  the  order  of  the  Court,  by  putting  Stone  in  pos- 
session of  the  farm. 


Mr.  Bacon  and  Mr.  E.  T.  Smithy  for  the  defendants.— 
The  covenant  to  reside  on  the  farm  was  merely  personal 
between  the  landlord  and  his  tenant,  and  did  not  bind  the 
assignees. 

In  Doe  dem.  Goodbehere  v.  Sevan  (a),  it  was  held 
that  assignees  in  bankruptcy  may  assign  a  lease  without 
the  consent  of  the  lessee,  notwithstanding  a  covenant  by 
the  lessee,  his  executors,  administrators,  and  assigns,  not 
to  underlet  or  assign  without  the  lessee's  consent;  and 
though  there  was  a  proviso  for  re-entry  in  case  of  breach 
of  covenant.  Here  the  defendants  are  assignees  by 
operation  of  law,  and  are  bound  to  sell. 

In  Whitchcoty.  Fox{b),  it  was  held  that  acceptance  of  rent 
from  an  assignee  is  a  waiver  of  a  condition  not  to  assign, 
and  here  the  landlord  accepted  rent  without  objection. 

On  the  question  of  committal,  they  contended  that  the 
sissignees  were  bound  by  their  duty  to  put  some  person 
into  possession,  to  take  care  of  the  farm ;  but  as  long  ss 
they  did  not  part  with  the  possession,  the  pluntiff  was 
not  damnified. 

It  was  contended,  also,  that  the  injunction,  so  fiir  as  it 

(a)  3  M.  &  S.  353.  (b)  Cro.  Jac.  398  (ed.  Leadi). 
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restrained  the  sale  of  the  bankrupt's  farming  implements^ 
&c.,  was  clearly  improper,  and  ought  to  be  dissolved. 

The  Vice-Chancellor  : — 

The  plaintiff  is  a  landlord,  who  granted  a  lease  at  a 
very  low  rent,  and  upon  terms  very  beneficial  to  the 
bankrupt.  The  lease  contains  extraordinary  stipulations, 
giving  powers  of  a  very  unusual  kind  to  the  landlord. 
These  powers  the  landlord  reserved  to  himself  for  an 
obvious  purpose.  It  would  be  obviously  much  for  his 
comfort  and  for  his  benefit  to  have  the  power  of  dicta- 
ting who  should  reside  upon  the  farm  in  case  the  lessee 
himself  did  not  reside  upon  it.  The  farm  adjoined  the 
domain  and  mansion-house  of  the  plaintiff,  so  that  it 
was  very  desirable  for  the  landlord  to  have  large  powers 
in  selecting  the  person  who  should  reside  upon  a  farm  so 
near  to  his  own  dwelling.  That  the  rent  was  very  much 
reduced  below  the  real  value  of  the  rent  of  the  farm  in 
consequence  of  these  extraordinary  powers  in  the  lease 
is  manifest  from  this,  that  the  assignees  say  that  the  lease 
would  be  worth  several  thousand  pounds  to  them,  if  they 
could  get  rid  of  these  powers. 

The  duty  of  the  assignees  is  to  lose  no  opportunity 
of  disposing  of  everything  to  which  the  bankrupt  can 
claim  a  fair  right,  upon  the  most  advantageous  terms. 
In  a  case  of  this  kind,  the  duty  of  the  Court  is  to 
hold  an  even  hand  between  the  assignees,  considering 
their  duty  to  the  bankrupt's  estate  on  the  one  hand, 
and. to  the  landlord,  who,  by  express  and  careful  sti- 
pulations, has  reserved  to  himself  such  large  and  valuable 
powers.  It  has  been  decided  at  law  that  a  covenant 
not  to  assign  does  not  bind  assignees  in  bankruptcy 
who  have  acquired  a  right  to  the  lease  by  operation 
of  law.  Unfortunately  in  this  bill  there  has  slipped 
in  an  allegation  that  the  defendants  are  tenants  of  this 
&rm  by  operation  of  law.    But  this  averment  is  not  an 
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averment  of  a  matter  of  fact,  but  of  a  matter  of  law,  and 
it  seems  to  me  contradicted  by  the  facts  stated  in  the 
bill.  The  plaintiff  and  defendants  seem  to  agree  upon 
this,  that  according  to  the  stipulations  in  this  lease,  law- 
fully made,  the  assignees  in  bankruptcy  could  have  no  right 
to  this  lease  at  all,  through  any  act  of  the  tenant  alone ;  for 
there  is  a  carefully  and  well-expressed  proviso  that  in  event 
of  bankruptcy  the  landlord  shall  have  an  absolute  right 
to  re-enter  and  avoid  the  lease.  Therefore,  according  to 
the  stipulations  of  this  lease,  following  what  Lord  Ellen- 
borough  said,  and  what  has  been  the  usual  practice  in 
consequence  of  the  effect  which  assignees  coming  in  by 
operation  of  law  have  upon  the  rights  of  a  landlord,  this 
proviso  has  been  properly  introduced,  which  has  put  an 
end,  or  would  have  put  an  end,  if  the  landlord  chose, 
to  any  right  to  the  lease  at  all.  The  right  of  the  de- 
fendants as  assignees  in  bankruptcy  to  be  considered 
tenants  arises  not  from  any  operation  of  law,  but  from 
the  circumstance  of  the  landlord  having  consented  to  re- 
ceive rent  from  them,  and  to  accept  them  as  tenants; 
and  he  having  accepted  them  as  tenants,  I  consider  that 
they  are  tenants  by  contract  with  the  landlord,  and  bound 
by  all  those  stipulations  in  the  lease  which  were  intended 
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their  right.     For  that  reason  I  pressed  upon  the  partiea        ^^^ 
to  have  this  motion  treated  as  a  motion  for  a  decree.    No      sir  p.  h. 
great  inconvenience  would  have  resulted  from  that  course.  ^ 

But  the  parties  declining  to   treat  this  as  the  hearing      Tayloi*. 
of  the  cause,  if  there  be   a  doubt  upon  the  question,     Judgmmtn 
the  duty  of  the  Court  is  by  its  injunction  to  prevent  as 
far  as  possible  the  rights  of  either  party  being  disturbed, 
until  at  the  hearing  of  the  cause  the  real  question  is  de- 
tenuined.     That  view  of  the  case  puts  the  assignees  to 
this  disadvantage,  that  an  argument  against  the  granting 
of  any    injunction   comes   with   much   less  force,   con- 
sidering that  by  refusing    the    injunction   now,   when 
the  cause  comes    to  be    heard,  it  will  be  impossible 
to  re-instate  the  landlord  in  that  position  which  would 
be  his   right,   if  he   be   entitled    to    the    judgment   of 
the  Court  as  to  the  enjoyment  of  the  covenants  which  he 
haa  inserted  in  the  lease.     The  question  of  law  as  to  the 
waiver  of  the  right  of  re-entry  having  put  the  assignees 
in  bankruptcy  in  the  situation  of  being  merely  assignees 
in  law,  seems  to  me  to  be  a  question  which,  if  I  must 
determine  it  now,  I  must  determine  against  them.     I 
must  consider  them  as  coming  in  by  contract,  and  there- 
fore bound  by  the  stipulations  in  the  lease.     That  being 
90f  the  duty  of  the  Court  is  to  grant,  until  further  order 
of  the  Court,  an  injunction  in  the  latter  part  of  the  terms 
of  the  covenant  in  the  lease,  rather  than  in  those  of  th^ 
injunction  as  abeady  granted. 

The  other  question  is,  whether  a  breach  of  the  injunc- 
tion has  been  committed  by  the  way  in  which  the  defen- 
dants have  dealt  with  the  possession  of  the  farm.  The 
material  words  of  the  injunction  upon  this  question 
are  those  which  prohibit  the  defendants  from  parting 
with  the  possession  of  the  farm.  The  defendants' 
case  is  that  they  have  not  parted  with  the  posses- 
sion, but  that  they  are  now  in  possession ;  and  that  Stone 
is  acting  as  their  bailiff.     The  case  of  the  plaintiff  is,  that 
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1B60.  Stone  is  only  colourably  in  possession  as  baiHff.  He 
entered  into  possession  of  the  farm,  wisliing  to  be  tenant 
He  is  now  in  possession  of  the  farm  with  a  stock  of  sheep, 
which  are  his  own  property,  pastured  upon  it,  for  which  it 
Judgment,  is  not  pretended  that  he  is  to  pay  any  rent.  He  has  eleyen 
horses  upon  the  farm,  which  are  his  own  property,  and 
which  it  is  pretended  the  defendants  have  hired  from  him 
— agricultural  implements  of  every  kind,  his  own  property, 
and  used  upon  the  farm  by  him  as  his  own.  These  cir- 
cumstances are  wholly  irreconcilable  with  the  character  of 
bailiff.  Taylor's  statement  is  exactly  to  the  same  effect 
But  the  circumstance  that  no  remuneration  or  wages  or 
hire  of  any  kind  is  paid  to  Stone  for  himself,  or  his  horses, 
or  his  implements  of  husbandry,  sufficiently  shows  that  he 
has  not  sustained  the  character  of  bailiff;  and  that  the  de- 
fendants have  parted  with  the  possession  of  the  &rm  to 
Stone,  not  as  their  bailiff,  but  as  an  expecting  lessee. 
Where  the  Court  has  prohibited  the  defendants  in  express 
terms  from  parting  with  the  farm  to  any  other  person,  it 
is  impossible  to  treat  their  conduct  in  putting  Stone  mto 
possession  on  the  footing  of  his  becoming  lessee,  as  sub- 
mission to  the  injunction.  It  was  a  device  hit  upon  to 
evade  the  injunction,  such  as  cannot  be  sanctioned  by  this 
Court.  The  case  is  not  one  for  conmiittal.  The  duty 
of  the  Court  will  be  sufficiently  performed  if  there  be 
an  order  that  they  pay  the  costs  of  the  motion  to  commit 
them. 
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CLAYTON  V.   CLARKE.  i!^ 

^  Dec.  I9th. 

A  HIS  was  a  motion  to  vary  the  chief  clerk's  certificate.  Bill  by  a 
The  bill  was  filed  by  a  young  lady,  named  Clayton,  by  ^  tofoLTto''^ 

her  next  friend,  J.  H.  W.  Fenton,  against  the  infant's  *d«nini«tep  an 

'  .  '     ^  estate,  in 

mother,  Elizabeth  Lewis,  and  her  (second)  husband,  and  re»pect  of 

Joseph  Clarke,  to  administer  the   estate  of  Mr.  Sykes  appeared  from 

Clayton,  the  infant's  father.     Mr.  Clarke  and  Mrs.  Lewis  ^l  ^JJ^d'ints 

were  the    executors  and  trustees  of  the  will  of  Mr.  li»d  already 
o   1         ^1  1  ^  ^.  rendered  an 

Sykes  Clayton,  and  were   also  testamentary  guardians,  account  in 

The   principal  property   to  which   Mr.  S.  Clayton  was  ^^e  defend'* 

entitled,  was  one  undivided  third  share  of  certain  here-  ^?  '"^ 

mittingthat 

ditaments  in  Yorkshire,  under  the  will  of  his  grandfather,  the  suit  was 

John  Clayton,  whose  estate  was  being  administered  in  for  the  benefit 

the  suit  of  Fenton  v.  Clarkcy  to  which  Mr.  Sykes  Clay-  ^^cl^^ 

ton  was  a  party  at  the  time  of  his  death.     Previously  to  directed  an 

<■  r,,,i  .11  /.  inquiry,  whe- 

the  present  suit,  there  had  been  a  suit  by  the  trustees  of  tber  any  bene- 

Mr.  Sykes  Clayton's  will,  against  the  trustees  of  John  fi^^Jh^^^J^ 

Clayton's  will,  to  which  the  next  friend  in  the  suit  was  a  ^^•,*°^*^. 
^  '  and  the  chief 

party.  derk  having 

The  defendants  by  their  answer  insisted  that  the  suit  negaUve,  the 
was  instituted  at  the  instigation  of  Mr.  John  Naylor  ^  Sto^J^^ 
Clayton,  the  surviving  trustee  of  John  Clayton's  will,  next  friend 
an  uncle  of  the  infant,  and  a  party  to  the  two  former  Naider  y. 
suits ;  that  the  present  suit  could  not  afford  any  informa-  conSdered.* 
tion  which  was  not  already  in  the   power  of  the  next 
friend,  and  of   the   infant's  uncle,    Mr.  J.  N.  Clayton, 
and  of  Mr.  Fenton ;  that  "  the  suit  was  not  instituted 
for  the  benefit  of  the  infant ;  that  it  could  in  no  respect 
be  beneficial  to  her ; "  that  it  was  altogether  uncalled  for 
and  vexatious ;  and  prayed  that  the  next  friend  should  be 
ordered  to  pay  the  costs. 

(a)  2  M.  &  K.  243. 
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The  defendants  also  moved  that  the  bill  might  be  dis- 
missed,  or  that  all  further  proceedings  might  be  stayed, 
or  that  it  might  be  referred  to  chambers  to  inquire  whe- 
ther it  was  fit  and  proper  that  the  present  suit  should  be 
further  prosecuted.  Upon  this  motion,  his  Honour 
directed  an  inquiry  at  chambers,  whether  any  and  what 
benefit  had  accrued  to  the  infant  from  the  institution  of 
the  suit,  suggesting  at  the  same  time  that  the  defendants 
should  submit  to  the  ordinary  administration  decree,  to 
which  they  consented. 

The  chief  clerk,  in  pursuance  of  this  decree^  had  made 
a  certificate,  by  which  it  appeared  that  there  was  a 
balance  of  263/.  in  the  hands  of  the  executors ;  it  also 
appeared  that  the  mother  of  the  infant,  who  was  one  of 
the  executors^  was  in  a  position  to  claim,  if  she  chose  to 
do  BOy  a  large  amount  from  the  infant's  estate  ;  but  the 
chief  clerk,  as  the  result  of  all  his  inquiries,  certified 
that  "  no  benefit  had  accrued  to  the  infant  plaintiflT  from 
the  institution  of  the  suit." 

It  was  shown  by  the  evidence  that  Mrs.  Lewis,  the  mo- 
ther of  the  infant  plaintiff,  had  always  acted  with  kindness 
towards  the  infant,  and  had  sacrificed  to  some  extent  her  own 
life-interest  for  the  benefit  of  her  dau^ht^r.     Mr.  Fenton, 
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inquiry  has  shown  that  a  considerable  balance  had  been 
allowed  by  the  executors  to  remain  in  their  hands  unin- 
vested ;  but,  even  if  this  were  otherwise^'and  the  certifi-» 
cate  were  literally  true,  it  was  submitted  that  the  next 
friend  having  acted  bond  fide^  it  would  be  a  most  dan- 
gerous precedent  to  refuse  him  his  costs. 

Mr,  Bacon,  Mr.  fF.  D.  Lewis,  and  Mr.  J.  N.  Higginst 
for  the  defendants. — The  inquiry  was  properly  directed 
on  the  authority  of  Nalder  v.  Hawkins  {a)  ;  but  if  so,  it 
is  impossible,  in  the  face  of  the  certificate,  to  treat  the 
suit  as  properly  instituted.  It  was  submitted,  there- 
fore, the  next  friend  ought  to  pay  the  costs  of  the  suit, 
or,  at  all  events,  ought  to  be  allowed  no  costs  out  of  tho 
in&nt's  estate. 
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The  Vice-Chancellob  : — 

This  is  a  suit  instituted  by  a  next  friend  and  relative 
of  an  infant,  against  the  in&nt's  mother  and  her  co-^ 
executor  and  co-trustee,  for  the  administration  of  the 
estate  of  the  infant's  father.  Before  any  decree  was 
made  in  the  cause,  the  defendants  moved  to  stay  all  pro- 
ceedings in  the  cause.  Upon  that  motion  being  dis« 
cussed,  the  answer  filed  by  the  mother  and  her  second 
husband,  and  by  the  co-trustee  Clarke  was  befi:>re  the 
Court.  The  Court  ascertained  from  that  answer  that 
the  next  friend  of  the  infant  in  this  suit  was  himself  a 
plaintiff  in  the  suit  of  Fenton  v.  Clayton,  pending  in 
another  branch  of  the  Court,  and  praying  for  the  admi- 
nistration of  the  estate  of  another  testator,  whose  assets 
were  intimately  connected  with  the  assets  of  the  testator 
in  the  present  suit ;  and  it  appears  from  the  statements 
in  the  answer  that  in  that  suit  of  Fenton  v.  Clayton, 
before  the  Vice-Chaacellor  Eindersley,  the  defendants 
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in  this  suit,  who  were  also  defendants  in  tliat  suit,  had 
been  obliged  to  render  accounts  of  the  assets  of  the 
testator^  which^  according  to  the  statements  in  the  answer, 
sufficiently  show  the  state  of  the  infimt's  right  to  the 
assets  of  her  father. 

The  defendants  in  this  suit  were  the  accounting 
parties  in  both  suits;  and,  in  that  state  of  things,  the 
Court,  upon  the  motion  for  staying  proceedings  in  this 
cause,  certainly  thought  that  it  was  not  likely  any  benefit 
would  accrue  to  the  infimt  from  further  prosecuting  the 
present  suit. 

Inasmuch  as  technically  no  decree  was  made^  nor 
such  accounts  taken  as  would  be  taken  under  a  decree 
for  administration,  it  was  impossible  to  arrive  at  anj 
certainty  upon  the  point,  unless  the  accounts  were  r^- 
larly  taken  in  the  present  suit 

But  the  Court,  in  directing  these  accounts  to  be  taken, 
ordered  that  the  chief  clerk  should  inquire  and  certify 
whether  any  and  what  benefit  resulted  to  the  infimt 
from  the  present  suit  That  inquiry  was  made,  and  a 
decree  for  the  whole  administration  accounts  in  the 
present  suit,  entirely  at  the  instance  of  the  next  friend, 
and  to  give  him  an  opportunity  of  vindicating  his  conduct 

The  certificate  has  now  been  made,  and  the  assets 
have  been  accounted  for.  It  is  in  vain  to  say  that 
any  material  alteration  has  been  found  upon  the  strict 
account  that  has  been  taken,  in  the  account  of  the 
assets,  from  what  was  given  in  the  answer  of  the  de- 
fendants. The  result  is,  that  the  chief  clerk  has  certified 
that  no  benefit  has  accrued  to  the  infant  from  the  institu- 
tion of  this  suit 

But,  upon  the  motion  to  vary  the  certificate,  the 
next  friend  has  introduced  an  affidavit  which  was 
before  the  chief  clerk,  but  which  the  chief  clerk  thought 
he  could  not,  with  propriety,  introduce  into  the  cer- 
tificate as   read  before  him*     That  affidavit^  however, 
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has  been  read  before  the  Court  now,  and  the  object  is  to 
show  that  the  defendants,  Mr.  and  Mrs.  Lewis  and 
Clarke  have  been  guilty  of  a  breach  of  trust.  The  bill 
charges  no  breach  of  trust.  The  bill  is  the  common  bill 
for  the  administration  of  the  testator's  estate,  at  the  suit 
of  an  infant  who  has  a  beneficial  interest  under  the  will. 
In  consequence  of  this  affidavit,  the  defendants  have 
asked  leave  to  give  further  evidence  in  explanation  of 
their  conduct  in  selling  out  the  money  and  re-investing  it 
in  the  beginning  of  the  present  year.  If  I  had  any 
doubt  upon  the  question,  I  could  not  refuse  these  de- 
fendants the  opportunity  they  ask.  But  I  have  no  doubt. 
Their  conduct  requires  no  explanation.  Their  answer, 
which  seems  to  me  wholly  unimpeached  by  any  evi- 
dence of  any  kind,  shows  that  the  mother  of  this  infant 
and  her  second  husband,  with  the  concurrence  of  the 
trustee  Mr.  Clarke,  who  joins  with  them  in  the  defence, 
have,  through  a  mass  of  litigation  conducted  by  the 
present  next  friend  as  plaintiff  in  the  other  suits, 
at  the  sacrifice  of  their  own  interests,  acted  in  a  way 
not  only  generous,  but  in  the  highest  degree  kind  and 
considerate,  with  a  view  to  the  benefit  of  the  interests 
of  the  infant.  So  far  has  it  been  carried,  that  the  mother 
and  her  second  husband,  being  under  no  obligation  to  do 
have   sacrificed   their   interest,   by  mortgaging   the 


so 


mother's  income  for  the  purpose  of  raising  a  sum  of 
money  to  prevent  a  disadvantageous  sale  of  part  of  the 
infant's  estate.  The  particular  charge,  as  to  selling 
out  the  stock  and  not  re-investing  it  till  about  the  time 
when  the  suit  was  instituted,  seems  to  me  to  require  no 
further  investigation.  If  I  were  to  direct  any,  it  would 
be  whether  any  breach  of  trust  has  been  committed  by 
them.  But  there  has  been  too  much  inquiry  and  inves- 
tigation already,  where  the  result  has  only  produced  costs, 
and  continued  the  vexation  of  a  family  quarrel.  I  cannot 
find  any  just  ground  for  varying  the  chief  clerk's  cer- 
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tificate^  or  anything  further  to  be  inquired  into  or  ex- 
plained as  to  the  sale  and  re-inyestment  of  that  stock 
It  is  sufficiently  explained  by  the  situation  of  this  mort^ 
gage,  where  the  mortgagee  was  entering  into  a  n^otia- 
tion  with  the  defendant  for  paying  off  the  mortgage 
money  for  the  benefit  of  the  estate.  That  is  explanation 
enough.  As  I  find  no  ground  for  varying  the  certificate 
of  the  chief  clerk,  I  must  reftise  the  application  for 
varying  it  with  costs.  I  think  the  more  discreet  course 
for  the  next  friend  would  have  been  to  have  stopped 
there,  and  to  have  submitted  to  what  appears  to  be  a 
perfectly  right  certificate.  But  there  seems  to  me  no 
iiecessity  for  the  further  prosecution  of  the  suit ;  and  the 
proper  order  on  further  consideration  will  be  to  stay  all 
proceedings  in  the  suit  till  further  order,  with  liberty  to 
either  party  to  apply. 

With  regard  to  the  question  of  costs  of  the  next  fiiend, 
there  is  no  case  in  which  the  Court  has  allowed  the  next 
friend  costs  in  the  face  of  such  a  certificate.  In  the  case 
of  Nalder  v.  Hawkins  it  was  sent  to  the  master — as  was 
done  in  this  case  to  the  chief  clerk — to  inquire  whether 
the  suit  substantially  was  beneficial.  The  Lord  Chan- 
cellor said  he  should  direct  the  inquiry  not  only  as  to  the 
suit  being  for  the  benefit  of  the  infant,  and  if  it  were,  as 
to  the  proper  person  to  conduct  it ;  but  the  master  must 
inquire  whether  the  next  friend  named  was  the  proper 
person.  That  case  was  the  subject  of  great  considera- 
tion, and  was  very  much  talked  of  in  the  profession  at 
that  time ;  and  the  decision  in  that  case  had  the  salutary 
effect,  I  am  satisfied,  of  preventing  many  improper  suits. 
The  Court  throws  no  discouragement  in  the  way  of 
persons  bond  fide  suing  as  next  friends ;  but  will  give  no 
undue  facility  to  volunteers  interfering,  who  interfere 
for  their  own  purposes,  rather  than  for  the  infant's 
advantage. 

Lord    Thurlow   said,  in    the    case    of    fFhittaker  r. 
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MarlaT)a\  "  Whoever  will  stand  forward  in  the  cha- 
racter of  next  friend  is  to  be  encouraged  to  every  possible 
extent,  while  it  can  be  supposed  to  tend  to  the  infant's 
benefit."  But  in  that  case  he  dismissed  the  bill,  and  or- 
dered the  next  friend  to  pay  the  costs.  What  the  Court 
has  to  do  is  to  hold  an  even  hand,  and  if  there  be  a  doubt, 
to  decide  it  rather  in  favour  of  the  next  friend.  Where 
there  is  a  suspicion,  the  Court  must  inquire  further,  and 
ascertain  whether  it  has  been  a  beneficial  suit.  That 
inquiry  has  been  made  here,  and  it  has  been  found  that 
no  benefit  has  arisen  from  the  suit ;  therefore,  pursuant 
to  the  course  of  the  Court,  I  do  not  see  how  it  is  possible 
for  the  Court  to  make  the  estate  of  the  in&nt  pay  the 
costs  of  the  next  friend,  where  that  suit  has  not  produced 
any  benefit.  There  will,  therefore,  be  no  costs  allowed 
to  the  next  friend.  The  motion  to  vary  the  certificate 
will  be  refused  with  costs. 
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Feb^iih,  THE  MARQUESS  OF  BUTE  v.  STUART. 

Where  this  X  HE  Marquess,  who  was  born  on  the  12th  of  September, 

appointed  a  1847,  was  entitled  to  large  real  estates  in  England  and 

Mttleda'  Wales,  and  In  Scotland. 

^u'!S?tio^o?''  ^y  ^^  ^^^^^  of  his  Honour,  dated  the  10th  of  May, 

an  infant  peer,  1848,  made  on  petition,  the  Marchioness  of  Bute  was 

titled  to  large  appointed  guardian.     Shortly  after  her  death,  in  Decem- 

EiigUnd'and  ^®^>  ^^^^^  ^y  an  order  dated  the  7th  of  February,  1860, 

^^taS'^ed^^th  ^^^^^''^^   Stuart  and   Lady  E.    Moore   were   appointed 

tutor  dative  guardians  of  the  infant,  till  further  order.   In  November, 

ing  certain  '  1859,  Col.   Crichton   Stuart  obtained  letters  of  tutory 

S^ttTcoSof  ^**^^®  ^  ^^^  ^°*'*°*  plaintiff  in  Scotland. 

Sessionrelative  The  bill  alleged  that,  at  the  date  of  the  last-mentioned 

to  the  educa-  , 

tion  and  rest-  order,  it  was  arranged  that  the  plaintiff  should  be  de- 

iiSnt  and  °  livered  by  Lady  E.  Moore,  as  soon  as  conveniently  might 

En^shMtates  ^^'  ^  *^®  charge  of  General  Stuart     On  the  22nd  of 

which  had  March,  1860,  Lady  E.  Moore  arrived  in  London,  bring- 

tutedinScot-  ing  with  her  the  plaintiff;  and  while  in  London,  being 

luptreedrthe  ^esirous  of  retaining  the  plaintiff  in  her  own  charge,  and 

scheme  ap-  apprehensive  that  the  Court  would  direct  that  he  should 

proved  by  this 

Court.  be  delivered  to  General   Stuart,  she  suddenly  and  clan- 

of  Session  has  destinely,  on   the  night   of  the  16th  of  April,  1860,  re- 
no  power  to  moved  the  plaintiff  to  Scotland  without  the  leave  of  the 

alter,  vary,  or  * 

discharge  any  Court. 

Court  made  Pursuant  to  order,  the  chief  clerk  made  a  certificate 

jTriSictionof  ^»*®^  ^^6  1^^^  of  May,  1860,  containing  a  scheme  for 

*^®G"**Seai;  the   maintenance   of  the   plaintiff,   part  of   which  was, 

much  the  "  that  the  infant  Marquess,  with  a  tutor,  was  to  reside 

ScoSand  as^of  with  his  guardian  the  said  Charles  Stuart,  or  where  the 

^*°«^^'  said  Charles  Stuart  should  consider  proper,  till  the  end  of 
August,  1860,  and  was  then  to  be  sent  to  a  proper  private 
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school ;  and,  on  his  attaining  the  age  of  fourteen,  was  to 
be  sent  with  a  private  tutor  to  Eton  or  Harrow,  as  his 
guardian  the  said  Charles  Stuart  might  determine."  The 
net  annual  proceeds  of  the  English  and  Welsh  estates 
were  76,000/.,  and  the  net  annual  proceeds  of  the  Scotch 
estates  were  17,000/.,  making  together  93,000/.  Out  of 
the  former,  a  sum  of  2,500/.,  and  out  of  the  latter  a  sum  of 
4,500/1,  making  altogether  7,000/.  a  year,  was  to  be  set 
apart  for  maintenance  and  education  of  the  infant,  and 
for  keeping  up  the  establishments  in  Scotland. 

General  Stuart  endeavoured  to  induce  Lady  E.  Moore 
to  ^ve  up  the  infant,  but  without  success.  By  an  order 
of  his  Honour,  dated  the  6th  of  July,  1860,  made  on 
petition,  the  scheme  was  confirmed,  and  it  was  ordered 
that  Lady  E.  Moore  deliver  up  the  infant  to  General 
Stuart,  and  that  she  be  removed  .from  her  ofBce  as  guar- 
dian ;  and  also  that  General  Stuart  be  continued  guar- 
dian, and  that  he  be  at  liberty  to  take  all  necessary  steps, 
(if  any)  according  to  the  law  of  Scotland,  to  obtiun  de- 
livery up  of  the  infant.  Lady  E.  Moore  having  refused 
to  obey  the  order,  on  the  13th  of  June,  1860,  General 
Stuart,  with  Lady  A.  K.  Murray  (the  infant's  next  of 
kin)  and  her  husband,  presented  a  petition  to  the  Lords 
of  Session,  that  the  infant  might  be  delivered  up  in  con- 
formity with  the  order  of  the  6th  of  July,  1860. 

The  petition  came  on  on  the  20th  of  July,  1850,  and 
was  adjourned  till  November,  the  tutor  dative  having 
appeared  on  the  petition  and  supported  the  prayer. 

In  October,  1860,  Col.  Crichton  Stuart,  the  tutor 
dative,  presented  a  petition  to  the  Lords  of  Session  for 
the  removal  of  the  infant  from  Lady  E.  Moore's  cus- 
todj,  and  for  directions  for  the  custody  and  maintenance 
of  the  infant.  On  the  5th  of  November,  1860,  the  Lord 
Ordinary  made  an  order  on  the  petition,  restraining  Lady 
E.  Moore  from  removing  the  infant  out  of  the  jurisdic- 
tion. 
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A  bill  was  filed  on  the  13th  of  Juiie>  I860,  and  finally 
amended  on  the  21st  of  January,  1861.  The  defendants 
were  General  Stuart,  CoL  Crichton  Stuart,  and  the  trus- 
tees and  executors  of  the  late  Marquess's  will,  praying 
that  the  fortune  and  person  of  the  plaintiff  might  be 
placed  under  the  protection  of  this  Court,  and  for  an 
injunction  as  above  stated. 

On  the  day  on  which  this  motion  came  on,  viz.,  the  7th 
of  February,  1861,  the  Court  of  Session  made  an  order 
on   Col.  Crichton    Stuart's  petition,  to  which   General 
Stuart  did  not  appear.    That  order,  after  reciting  that  the 
petitioner  as  tutor-at-law   had   the  sole  legal  title  and 
right  of  administering  the  Scotch  estates  of  the  pupil,  the 
Marquess  of  Bute,  during  his  pupilarity,  and  was  also 
during  the  same  period  vested  with  the  exclusive  right, 
and  charged  with  the  duty  of  providing  for  the  custody, 
residence,  and  education  of  the  pupil,  subject  to  the  orders 
of  the  Court — and  that  the  order  made  by  interlocutor  of 
23rd  of  November,  1860,  was  subsisting  and  effectual;  and 
that  no  grounds  had  been  stated,  and  no  circumstances 
had  occurred  to  render  any  alteration  of  the  said  arrange- 
ment necessary  or  expedient — ordered  the  petitioner  to 
take  all  necessary  steps  for  having  the  said  arrangements 
80  approved  by  the  interlocutor  of  the  23rd  of  November, 
1860,  carried  into  effect  as  a  permanent  arrangement,  to 
subsist  until  the  pupil  attained  the  age  of  puberty.     The 
order  ftuiher  prohibited  the  petitioner,  and  also  the  Earl 
of  Galloway,  from  removing  the  pupil  beyond  the  juris- 
diction of  the  Court,  or  from  interfering  with  his  custody^ 
residence,  and  education,  as  settled  by  the  orders  of  the 
Court ;  and  Colonel  C.  Stuart,  and  all  other  persons,  were 
prohibited  from  removing,  or  idding  in  removing,  the 
pupil  from  the  jurisdiction  of  the  Court,  or  from  inter- 
fering in  any  way  to  prevent  the  said  arrangement  for 
his  custody,  residence,  and  education  being  carried  into 
full  execution. 
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Jones  V.  Geddes  (a),  Lord  Lyndhurst  dissolved  an  injunc- 
tion which  had  been  granted  against  continuing  certain 
proceedings  in  the  Court  of  Session  in  Scotland. 

In  Pennell  v.  Roy  {h\  the  Lords  Justices  held  the 
Court  had  no  jurisdiction  to  restrain  a  creditor  of  an 
English  bankrupt  (who  had  not  proved)  from  proceeding 
in  Scotland  against  the  real  estate  of  the  bankrupt.  It 
was  submitted^  therefore^  that  this  Court  had  no  juris- 
diction to  make  the  order  asked. 

Mr.  Bacon  was  heard  in  reply. 
His  Honour  reserved  judgment. 

The  Vice-Chancellob  : — 

What  is  now  to  be  disposed  of  is  an  application  on 
behalf  of  the  plaintiff^  a  ward  of  this  Courts  to  restrain 
proceedings  in  the  Court  of  Session  in  Scotland  touching 
his  guardianship. 

Before  deciding  the  question,  my  wish  was  to  read 
attentively  the  proceedings  which  are  sought  to  be  stayed. 
Having  now  read  the  papers,  there  remains  in  my  mind 
no  doubt  as  to  the  propriety  of  granting  the  injunction. 
By  ordering  the  defendant  Colonel  Crichton  Stuart  to 
desist  from  those  proceedings  till  the  further  order  of 
this  Court,  it  seems  to  me  that  the  interest  of  the  infant 
plaintiff  will  be  benefited ;  and  the  Court  of  Session  in 
Scotland  will  be,  I  hope,  relieved  from  a  great  embar- 
rassment 

In  this,  as  in  all  other  cases  relating  to  the  care  of  the 
person  and  estate  of  an  infant  who  is  a  ward  of  this  Court, 
what  is  principally  to  be  considered  is  the  benefit  of  the 
infimt.  Wherever  it  appears  to  the  satisfaction  of  the 
Court  that  the  interests  of  the  infant  will  be  advanced 
by  any  proceedings  in  this  or  in  any  other  court,  foreign 
or  domestic,  it  is  the  duty  of  the  Court  to  direct,  and,  as 

(s)  1  PhiU.  724.  (»)  3  De  6.  M.  k  0. 120. 
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fiff  as  it  can^  to  assist  in  such  proceedings.  The  litigation 
in  Scotland  has  originated  in  the  order  of  this  Court  of 
the  6th  of  July  last.  By  that  order,  this  Court,  with  a  view 
to  the  benefit  of  the  infant,  directed  the  lady  who  was 
removed  from  the  guardianship  to  deliver  the  infant  into 
the  care  and  custody  of  the  guardian  appointed  by  this 
Court;  and  the  guardian  was  authorised  to  take  all 
necessary  steps,  according  to  the  law  of  Scotland,  for 
having  the  infant  plaintiff  delivered  up  to  him. 

When  this  order  was  pronounced,  it  w^as  not  contem- 
plated or  intended  that  the  steps  which  it  authorised 
to  be  taken  in  Scotland  should  be  a  contentious  litigation. 
There  was  no  previous  proceeding  in  the  Scotch  court 
with  which  it  could  conflict  If  it  were  not  for  what 
appears  to  have  been  done  in  the  unfortunate  litigation 
now  proceeding  in  Scotland,  I  should  have  thought  it 
a  matter  of  course  that,  in  a  summary  way,  on  an  affidavit 
verifying  the  order  (if,  indeed,  any  evidence  was  neces- 
sar7>  when  the  authenticity  of  the  order  was  admitted  by 
the  person  against  whom  it  was  made),  the  Scotch  Court 
would  at  once  have  pronounced  a  decree  conformable  to 
the  order  of  this  Court,  and  would  have  entirely  adopted 
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unsatisfactory  way  which  was  to  be  expected  from  her  ^®^^' 

previous  conduct    This  unfortunate  situation  of  the  infant  The 

attracted  fit)m  other  persons  in  Scotland  that  consideration  qp  Bute 


for  his  welfare  and  comfort  which  it  appears  the  Court  of 
Session  thought  the  law  of  Scotland  and  the  dignity  of 
that  court  prevented  it  from  bestowing.  Without  any 
assistance  fi*om  the  Court  of  Session,  further  than  by  its 
subsequently  sanctioning  the  arrangement,  the  infant  was, 
during  the  vacation  of  that  court,  and  on  the  natural  im- 
pulse of  the  good  sense  and  kind  feeling  of  his  guardian  and 
of  the  Earl  of  Galloway,  rescued  from  the  custody  of  this 
lady,  and  placed  where  he  now  is,  under  the  sanction  of 
this  Court,  and  with  the  concurrence  of  his  guardian, 
under  the  kind  and  friendly  care  of  the  Earl  of  Gallo- 
way. That  object,  of  such  urgent  importance  for  the 
welfare  and  comfort  of  the  infant,  was  effected  without 
the  aid  of  the  Scotch  court. 

All  this  shows  plainly  enough  that,  so  far  as  the  well- 
being  and  comfort  of  the  infant  Marquess  of  Bute  are 
ooneemed,  there  has  been  an  unfortunate  miscarriage  in 
the  Scotch  proceedings.  It  is  needless  to  trace  the  course 
of  these  proceedings  further,  except  to  consider  whether 
any  and  what  benefit  is  likely  to  accrue  to  the  infant  from 
their  continuance.  Long  before  that  litigation  com- 
menced, this  Court,  under  a  peaceable  administration  of 
its  own  jurisdiction,  had  approved  a  scheme  for  the  resi- 
dence and  education  of  the  infant.  But,  by  the  order  of 
the  Court  of  Session,  this  scheme  is  wholly  superseded 
and  another  substituted.  This  direct  conflict  of  jurisdic- 
tion can  hardly  be  for  the  benefit  of  the  infant.  The 
better  opinion  seems  to  be,  that  the  Court  of  Session  has 
no  power  to  alter,  vary,  or  discharge  any  order  of  this 
Court  made  under  the  jurisdiction  of  the  Great  Seal  of 
Ghreat  Britain,  which  is  as  much  the  Great  Seal  of  Scot- 
land as  of  England. 

Il  ill  n6t  the  province  of  this  Court  to  say  whether. 


V. 

Stuart. 
Judgment. 


assisting  to  give  effect  to  them,  so  fa 
benefit  of  the  infant,  and  can  put 
as  much,   or  greater  forwardness, 
jurisdiction   than   if  all  the    expei 
unseemly  litigation  were  in  the  mea 
ceed.      On  the  other  hand,  if,  as  if 
House  of  Lords  should  decide  that 
carriage  in  the  Scotch  court,  and  sh 
it  cannot  possibly  be  for  the  bene 
there    shall    be    in    the   mean    tin 
a  •  litigation  which    in    that    event 
been  erroneous,  troublesome,  expen 
useless. 

A  conflict  of  jurisdiction  in  any  a 
matter  so  important  and  delicate  a 
infiui^ts,  such  a  conflict  is  a  calamii 
this  Court  to  prevent  such  an  evil. 
power  of  this  Court,  exercised  und 
enormous,  so  it  is  the  habit  and  du1 
cautious  and  careful  in  its  exercise, 
this  Court  manages  the  affairs  of  in 
kindly  influence.  It  prevents,  and 
vent^  it  moderates  and  soothes  al 
The  property   of  infants  is  never 
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securing  every  benefit  which  its  wards  can  obtain  from 
any  other  quarter. 

Between  an  English  jurisdiction  and  a  Scotch  jurisdic- 
tion, where  the  courts  of  both  countries  sit  under  the 
authority  of  the  same  sovereign  of  the  United  Kingdom,  it 
is  of  essential  importance  that  a  harmonious  action  should 
prevail,  and  that  all  conflict  of  jurisdiction  should  be 
avoided.  What  seems  extraordinary  in  this  case,  and 
what  has  not  been  satisfactorily  accounted  for,  is,  that  the 
defendant  Colonel  Crichton  Stuart,  whose  name  appears 
as  active  litigant  in  the  Scotch  court,  seems  to  be  a  reluc- 
tant and  helpless  actor  in  these  proceedings.  All  the 
orders  of  this  Court  were  and  still  are  approved  by  him. 
His  counsel  on  this  occasion  are  instructed  to  say,  and 
have  properly  said,  that  he  has  lent  his  assistance  to  carry 
the  order  of  this  Court  into  efiect.  But,  at  the  same 
time,  he  is  advised  that  he  must  claim  to  be  allowed  to 
proceed  with  a  litigation  in  Scotiand  in  defiance  of  the 
orders  of  this  Court,  the  orders  of  which  he  believes  to 
be  for  the  benefit  of  the  infant,  but  which  his  Scotch 
advisers  tell  him  it  is  his  duty  to  endeavour  to  set 
aside  by  proceedings  in  the  Scotch  court 

I  cannot  doubt  that  it  is  the  duty  of  this  Court  to  inter- 
fere, by  its  injunction,  to  relieve  him  in  this  state  of  per- 
plexity, and  to  restrain  him  and  his  advisers  in  Scotiand 
from  further  litigation  pending  the  appeal  to  the  House 
of  Lords.  This  Court  cannot  permit  itself  to  doubt  that 
the  Scotch  court,  and  those  who  are  acting  in  these  pro- 
ceedings in  Scotland,  will  recognise  the  order  which  I 
propose  now  to  make.  The  purpose  of  that  order  is  to 
restrain  an  indecorous  conflict.  It  is  inconsistent  with 
the  dignity  of  this  Court,  which  acts  under  the  authority 
of  the  Great  Seal,  to  exercise  its  powers  for  any  other 
purpose  than  to  forbid  a  continuance  of  such  a  contest  till 
the  supreme  power  of  the  House  of  Lords  shall  have 
aettied  the  question. 


1861. 


Judgment, 
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Lord  Eldon^  in  the  case  ot  Kennedy  v.  Earl  of  Cas$iUs{a\ 
said,  with  reference  to  cases  of  this  kind^  "It  will  be 
difficult  to  do  justice  unless  the  courts  in  England  aid  the 
courts  in  Scotland,  and  the  courts  in  Scotland  aid  the 
courts  in  England."  Every  enlightened  lawyer  will  con- 
cur in  the  wisdom  of  this  benignant  view,  which  forbids 
the  continuance  of  a  mischievous  conflict 

This  Court  always  entertains,  as  it  is  bound  to  enter- 
tain, a  tender  respect  for  the  authority  of  the  Court  of 
Session.  Its  judges  are  men  whose  distinguished  learn- 
ing and  ability,  whose  characters,  shed  a  lustre  on  thdr 
country ;  and  they  have  in  this  matter,  no  doubt,  done 
their  best  to  administer  the  system  of  law  which  it  is  thdr 
duty  to  uphold.  This  Court,  on  an  application  like  the 
present,  ought  not  to  withhold  whatever  assistance  it  can 
give  to  maintain  the  dignity  and  utility  of  that  court,  by 
restraining  the  defendant  in  this  suit  from  continuing, 
or  being  made  an  instrument  to  continue,  to  make  it  the 
arena  of  worse  than  useless  contention.  On  that 
principle  it  is,  that  1  cannot  refiise  the  present  applica- 
tion to  restrain  the  defendant  Colonel  Crichton  Stnart, 
and  still  more  his  advisers  and  agents,  from  continuing 
the  contest  in  Scotland,  where  the  nominally  contending 
parties  have  really  no  adverse  interests. 

As  the  real  estates  of  the  Marquess  of  Bute  in  Scotland, 
and  his  rights  and  interests  in  them,  must  be  properly 
governed  by  the  law  of  Scotland,  it  is  not  proper  to 
extend  the  injunction  to  proceedings  regarding  them.  In 
other  respects,  the  injunction  must  go  according  to  the 
prayer  of  the  bill  till  the  further  order  of  this  Court 


(a)  2  SwanBt.  323. 
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OSBORN  t;.  BELLMAN.  jsea 

BNov.  eth. 
Y  indenture  of  settlement,  dated  the  29th  and  30th  By  a  mar- 
days  of  September,   1818,  made   on  the    marriage  of  nwntj^iMwty 

George   Scotchmer    and  Ann  Aldhous,   Ann  Aldhous  5?H°?*"^*2 
^  '  ^  the  intended 

conveyed  freehold  and  leasehold  property  belonging  to  wife  was  con- 
her  to  the  trustees  of  the  settlement  upon  trust  (after  the  tees  apon 
solemnization  of  the  marriage)  to  pay  the  rents  to  Ann  Se^wlth^of 

Aldhous  for  her  life,  and  after  her  death  to  George  the  husband 

®     and  wife)  for 

Scotchmer  for  his  life ;  and,  after  the  decease  of  the  sur-  the  children 

vivor,  to  be  seised  and  possessed  thereof,  ^^  in  trust  to  con*  ^age  in  the 

vey,  assign,  and  assure  the  same  respectively,  and  the  JJ^  ^^'^ 

rents,  issues,  and  profits  which  should  from  thenceforth  declared,  that, 
1  !/•!  ii«i-i«ni  1   if  all  the  chil- 

become  due  tor  the  same  unto  the  child,  if  only  one>  and  dren  should 
if  more  than  one  all  and  every  the  children  of  the  said  ^eiSioSd" 
George  Scotchmer  and  Ann  Aldhous,  who  should  be  convey  the 

...  ,         .  i*     1        -I  /.I  .  property  to 

living  at  the  time  of  the  decease  of  such  survivor,  as  A.B.  andC. 
tenants  in  common,  as  and  when  such  of  the  said  children  ^as'any^ill^e 
or  such  only  child,  who,  being  a  son  or   sons,   should  ^^^JJ^S'i^ 
attain  his  or  their  age  or  respective  ages  of  twenty-one  that,  although 
years,  or,  being  a  daughter  or  daughters,  should  attain  of  the  d^d^ 
her  or  their  age  or  respective  ages  of  twenty-one  or  f^  dSmn^of 
be  married,  whichever  should  first  happen:   Provided  laaue,  the  gift 
always,  that,  in  case  any  one  or  more  of  the  said  children  effect. 
being  a  son  or  sons,  should  die  under  the  age  of  twenty- 
one  years  without  leaving  any  issue  living  at  the  time  of 
his  or  their  death  or  respective  deaths,  or^    being  a 
daughter  or  daughters,  should  die  under  that  age  and 
without  being  or  having  been  married,  then  as  to  the 
original  share  or  shares  in  the  said  premises  which  should 
belong  to  the  child  or  children  so  dying  as  aforesud,  and 
also  the  shard  or  several  shares  in  Ihe  said  hereditaments 
which  the  same  child  or  children  respectively  should 
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take  under  this  present  provision  by  way  of  cross-limita- 
tion, in  trust,  to  assure  the  same  and  pay  the  rents,  issues, 
and  profits  thereof  to  the  other  or  others  of  the  same 
children  equally  between  them.''  The  deed  then  pro- 
ceeded as  follows : — "  Provided  also,  that,  in  caae  each  of 
the  children  of  the  said  then  intended  marriage^  being  a  son, 
should  die  under  the  age  of  twenty-one  years,  without 
leaving  any  issue  of  his  body  lawfully  begotten  living  at 
his  death,  or  bom  in  due  time  after,  or,  being  a  daughter 
or  daughters,  should  die  under  that  age  without  being  or 
having  been  married,  then  upon  trust  that  they,  the  said, 
&c  (the  trustees)  should  convey,  assign,  and  assure  the 
sud  freehold  and  leasehold  hereditaments  and  premises, 
and  pay  the  rents,  issues,  and  profits  thereof  unto  James 
Aldhous,  Kobert  Aldhous,  John  Aldhous,  Susan  Wyard, 
Mary  Aldhous,  and  Elizabeth  Cullum  in  fee. 

Mrs.  Scotchmer  died  in  1854,  and  Mr.  Scotohmer  died 
in  1858. 

There  never  was  any  issue  of  the  marriage. 

In  this  state  of  things,  the  question  arose,  whether  the 
freehold  and  leasehold  estates  went  over  to  the  persons 
mentioned  in  the  settlement,  or  whether  (the  event  not 
having  occurred  upon  which  they  were  to  go  over)  they 
were  undisposed  of  so  as  to  leave  a  resulting  trust  in 
Mrs.  Scotchmer,  in  which  event  her  heir  would  be 
entitled  to  the  real  estate  and  her  administrator  to  the 
personal  estate. 

The  bill  was  filed  by  some  of  the  persons  claiming 
under  the  settlement,  against  the  trustees  of  the  settle- 
ment, and  the  other  parties  interested,  for  the  purpose  of 
having  the  question  decided. 


Argument.         Mr.  fV.  D.  Lewis  and  Mr.  J.  G.  Humphrey^  for  the 
"""         pliuntifTs. 

The  clear  intention  was,  that,  in  defiiult  of  children  of 
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the  husband  and  wife^  the  gift  over  should  take.  If 
this  had  been  a  will^  instead  of  a  deed,  it  would  be  con- 
cluded by  authority. 

\_Jones  V.  JVestcomb{a)y  Murray  v.  Jones {b)y  AvcJyn  v. 
Ward{c)y  Tennant  v.  Heathfield{d)y  Warren  v.  RudaU{e)y 
Mackinnon  v.  Sewell{f\  Fearne's  Contingent  Rem.{g)y 
and  2  Jarman(h)y  wdre  also  referred  to.] 

It  was  submitted  that  the  same  construction  ought  to 
be  applied  to  the  language  of  a  deed. 


18G0. 

OsBORir 

Bbllmak. 

Argument. 


Mr.  Bacon  and  Mr.  Grenstdcy  for  the  heir-at-law. 
— This  is  a  settlement  by  deed,  and  not  a  will, 
and  ought  to  be  construed  strictly.  The  trusts  are 
not  "  executory,"  and  there  was  no  room  for  any 
implication  in  putting  a  construction  upon  the  settle- 
ment, which  is  not  in  the  form  of  articles,  but  is 
a  complete  settlement :  HoUiday  v.  Overton  (t).  In  that 
case  the  Master  of  the  Rolls  said,  the  rules  applicable 
to  the  construction  of  a  will,  or  other  executory  instru- 
ment, are  not  in  truth  applicable  to  the  simple  case  of  a 
deed  executed. 

\Jervoise  v.  Duke  of  Northumberland  (Ji),  and  Lewin  on 
Trusts  (/),  were  referred  to,  as  showing  a  clear  distinction 
between  executed  and  executory  trusts.] 

The  right  course  would  have  been  to  file  a  bill  to  rec- 
tify the  settlement. 


Mr.  Elmsley  appeared  for  the  executors  of  the  trustees. 


(a)  Free,  in  Ch.  316 ;  Eq.  Cas. 
Abr.  345,  pi.  10. 
(h)  2  V.  &  B.  313. 
\c)  1  Yes.  sen.  420. 
(rf)  21  Beav.  235. 
(#)  4K.&J.  603. 
(/)  2  M.  &  K.  202. 


(g)  Page  510. 
(*)  Cop.  50,  p.  751, 3rd  ed. 
(t)  14    Beav.  467;    s.  c.   16 
Beav.  480. 
(k)  IJ.  &  W.  559. 
(/)  3rd  ed.  p.  145. 
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Mr.  B.  C.  Chapman  appeared  &r  the  tmrtees  of  Ae 
settlement. 


The  Vice-Chancelloe  : — 

Whether  the  instrument  is  executory  or  executed,  the 
plain  meaning  of  the  provision  is  that  the  gift  over  diould 
take  effect,  unless  there  should  be  children  of  the  mar- 
riage capable  of  taking.  In  the  event  of  there  being  no 
such  children,  the  obvious  intention  is,  upon  the  true 
construction  of  the  language,  that  the  brothers  and  dsten 
of  the  settlor  should  take.  There  must  be  a  declaration 
accordingly. 
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HARDING  V.  HAEDING.  i?^ 

Jan.  I7th. 

John  HAEDING,  by  his  last  will  and  testament,  Real  estate, 

dated  the  2l8t  of  July,  1834,  made  the  following  dispo-  ^^.^th 

sition : — ^^  I  do  give  and  bequeath  unto  my  wife,  Jane  JJ^^*'  ^! 

Harding,  the  sum  of  3000/.,  being  a  moiety  of  the  sum  sold  in  an 

of  9000/.,  mentioned  in  a  deed  of  marriage  settlement,  suit— ^«w, 

made  and  entered  into  on  the  2nd  day  of  December,  in  f^y  ^^^ 

the  year  of  our  Lord,  1833,  between  my  said  wife,  Jane  Where  the 

^  Court  ordered 

Harding,  and  myself,  and  Frederick  Morgan,  clerk,  and  the  testator's 
Jacob  Player  Sturge,  land  surveyor,  as  our  respective  ofwwS^his'* 

trustees,  and  for  which  simi   I   now  hold  the  bond  of  Y*^ow  was 

dowable,  to  be 
Charles  Morgan,  linen  merchant,   of   Park   Street,  in  sold  free  from 

the  city  of  Bristol.     And  I  do  hereby  give  and  bequeath  that  wlajessiSi 

unto  my  executrix  and  executor,  hereinafter  mentioned  ^w^^^^J*^" 

and  appointed,    the  sum    of    6000/.,  being  the  other  widow's 

moiety  of  the  sum  of  9000/.  mentioned  in  the  aforesaid      where  the 

deed  of  marriage  settlement,  in  trust,  for  the  benefit  of  ^^^'th^d 

my  aforesaid  wife,  Jane   Harding.     And  I  do  hereby  JSJ^™??*®* 

authorise  and  request  my  said  trustees  to  invest  the  same  he  had  power 

in  freehold  property  or  approved  Government  securities,  wWdi*wwrin 

as  they  may  judge  best,  to  pay  or  cause  to  be  paid,  the  Jw^mprised 

dividends,  rents,  or  profits  arising  therefrom,  unto  my  riagesetue- 

said  wife,  Jane  Harding,  for  the  term  of  her  natural  jl^tees 

life,  and  for  which  her  receipt  shall  be  their  sufficient  dis-  SL'Sfth'e^*, 

charge ;  but  at  the  decease  of  my  said  wife,  Jane  Harding,  —Held,  the 

lesracT  duty 

I  do  hereby  give  and  bequeath  the  aforesaid  smn  of  was  payable. 
6000/.  (with  the  dividends,  rents,  or  profits  accruing  %*^SSsla)\ 
therefrom,  during  their  minority),  unto  any  child  or 
children  which  I  may  hereafter  hav^  hj  my  aforesaid 
wife,  Jane  Harding,  and  if  more  than  one,  then  share 
and  share  alike,  but  if  only  one,  then  to  that  one,  as 
they  may  respectively  attain  the  ^e  of  tweoty-one 
(a)  8  Ex.  375.' 
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years;  but  if  no  such  child  or  children  should  Burviye  my 
wife  aforesaid,  then,  at  her  decease,  I  do  hereby  give 
and  bequeath  the  aforesaid  sum  of  60002.  unto  my  dear 
mother,  Ann  Harding,  of  St  Michaers  Hill,  in  the  dty 
of  Bristol,  unto  her  heirs,  executors  or  administrators." 

The  testator,  after  giving  a  legacy  of  100/.  to  one 
Sophia  Cole,  absolutely,  and  an  annuity  of  lOOi  to  her 
for  her  life,  nominated  and  appointed  his  mother,  the 
said  Ann  Harding,  to  be  his  executrix,  and  his  unde, 
Richard  Taylor,  to  be  his  executor ;  and,  after  giving  to 
his  said  uncle  a  legacy  of  100/.,  gave  and  bequeathed 
as  follows,  that  is  to  say,  "  and  whatsoever  other  land, 
messuages,  tenements,  and  hereditaments,  or  property 
of  any  kind  whatsoever  that  I  may  die  possessed  of 
(after  the  payment  of  my  just  and  lawful  debts,  and  the 
bequests  and  hereditaments  mentioned),  I  do  hereby 
give  and  bequeath  unto  my  aforesaid  executrix  and  exe- 
cutor, Ann  Harding  and  Bichard  Taylor,  in  trust,  for 
the  benefit  of  any  child  or  children  which  I  may 
have  by  my  aforesaid  wife,  Jane  Harding,  to  be  paid 
unto  any  such  child  or  children,  with  the  dividends,  rents, 
or  profits  thereon  accruing,  in  equal  shares,  as  they,  my 
said  child  or  children,  respectively  attiun  the  age  of 
twenty-one  years,  and  if  only  one,  then  to  that  one. 

"  And  I  do  hereby  authorise  the  trustees  aforesidd  to 
sell  such  of  the  lands,  messuages,  tenements,  or  here- 
ditaments hereinbefore  mentioned,  as  they  may  see  fit, 
and  to  invest  the  monies  arising  from  the  same,  in  any 
way  which  may  appear  unto  them  best ;  and  I  do  further 
authorise  the  said  trustees  to  pay,  from  time  to  time, 
such  sums  as  they  may  think  right,  for  the  proper 
miuntenance  and  education  of  any  child  or  children  afore- 
said." 

The  testator  died  on  the  11th  of  June,  1851,  possessed 
of  con^derable  real  estate,  and  without  having  altered  his 
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will,  which  was  proved  by  his  mother,  Ann  Harding  and 
Richard  Taylor.  On  the  6th  of  August,  1851,  a  decree 
was  made  directing  certain  accounts  and  inquiries,  and 
among  others,  whether  the  testator's  widow  was  dowable. 
On  the  20th  of  June,  1855,  the  master  made  his  report, 
whereby,  among  other  things,  he  found  that  the  tes- 
tator's widow  was  dowable  out  of  certain  parts  of  his  real 
estate,  mentioned  in  the  fourth  schedule.  The  sum  of 
3000/.  given  by  the  testator's  will,  was  found  to  be 
part  of  a  fund  comprised  in  the  marriage  settlement  of 
the  testator  and  his  widow,  and  not  within  the  power  of 
the  testator. 

By  an  order,  made  on  the  23rd  of  June,  1855,  it  was 
ordered,  inter  aliuy  that,  the  widow  electing  to  take  under 
the  will,  and  to  waive  all  right  to  the  sum  of  9000/., 
certain  sums  should  be  paid  into  court.  And  it  was  further 
ordered  that  the  amount  due  to  the  widow,  if  dower 
should  be  certified  to  be  due  to  her,  should  be  paid  to  her 
out  of  dividends  to  accrue  on  the  sum  of  135,300/. 
Consols.  And  it  was  further  ordered  that  the  receiver 
should  pay  one-third  of  the  rents  of  the  real  estates  com- 
prised in  the  fourth  schedule.  Under  this  order  the  sum 
of  6611/.  11^.  5rf.  was  carried  over  to  the  account  of  the 
legacy  of  6000/. 

On  the  4th  of  April,  1856,  letters  of  administration  of 
the  will  of  Ann  Harding  were  granted  to  the  petitioner. 
By  an  order,  dated  the  13th  of  January,  1857, 3000/.  was 
allowed  to  the  defendant,  Jane  Harding,  in  fiiU  of  all 
claims  for  past  maintenance.  The  legacy  duty  was  not 
paid  on  the  sum  of  6611/.  11^.  5d. 

Jane  Harding  died  on  the  31st  of  March,  1860,  having 
appointed  Charles  Morgan  her  executor. 

The  said  sum  of  6611/.  11*.  5d.  was  ordered  to  be  sold. 

By  an  order  dated  20th  of  July,  1860,  it  was  ordered 
that  845/.  1*.  6rf.  should  be  raised  out  of  a  sum  of 
8456/.  I9s,  9rf.,  as  the  amount  due  to  Jane  Harding  for 
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1861.  her  dowry,  down  to  the  day  of  her  death.     The  money 

HARDiffft  was  accordingly  raised.     On  the  28th  of  August,  1860, 

HAFDiwd  *^®  petitioner  received  the  following  letter : — 


Statemeiit. 


"  Inland  Revenue  Office,  London,  W.C., 

"  Legacy  and  Succession  Duty  Department, 
"  24th  of  August,  1860. 
"  Sir, — The  legacy  duty  not  being  paid  under  the 
will  of  the  late  John  Harding  for  the  following  gift, 
namely,  on  the  proceeds  of  sale  of  the  real  estate,  and 
6000/.  bequeathed  to  the  testator's  children  at  the  decease 
of  his  widow,  I  have  to  urge  your  earliest  attention  to 
the  payment. 

"  I  am,  Bir,  your  obedient  servant, 

"  C.  Trevor, 

"  Controller." 

On  the  4th  of  October,  the  plaintiff's  solicitor  wrote 
the  following  reply : — 

"  Shannor  Court,  Bristol,  4th  October,  1860. 
"  Be  John  Harding  and  Jane  Harding. 
"  Sir, — I  understand  from  my  agents,  Messrs.  Tatham 
&  Procter,  that  you  still  claim  succession  duty  in  re- 
spect of  the  dower  of  Jane  Harding,  the  widow  of  the 
testator,  John  Harding.  I  shall  be  much  obliged  if  you 
will  favour  me  with  the  grounds  upon  which  the  claim 
is  made.  The  widow,  previously  to  her  death,  sold  her 
dower — the  purchase-money  for  which  (845/.  1*.  6i) 
is  brought  into  the  account  of  her  estate — and  has  paid 
legacy  duty.  To  charge  succession  duty  would  be  to 
make  the  parties  interested  pay  double  duty,  viz.,  suc- 
cession as  well  as  legacy  duty.  My  object  in  asking  for 
explanations  as  to  the  grounds  of  the  claim  is,  that  if  it 
be  persisted  in,  I  may  obtain  the  opinion  of  counsel.  I 
will  thank  you  also  to  say,  whom  you  consider  liable  to 
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the  payment  of  the  duty  clwnedT  Will  you  please  also 
to  inform  me  whether  the  claim  for  legacy  duty  on  the 
pretended  legacy  of  6000/.,  under  the  will  of  John 
Harding,  is  abandoned  ?  I  shall  be  glad  to  have  the  copy 
settlement  which  I  sent  you  on  the  7th  instant,  and 
which  you  said  you  would  return. 

"  I  am  your  obedient  servant, 

"  William  Tanneb." 


1601. 


Stuiemeni, 


"  Inland  Kevenue  Office,  London,  W.C, 

"  Legacy  and  Succession  Duty  Department, 
"  5th  of  October,  I860. 
"  Sir, — I  beg  to  return  the  copy  settlement,  dated  the 
2nd  of  December,  1833,  and  to  acquaint  you  that,  upon 
the  death  (3l8t  of  March  last)  of  Mrs.  Jane  Harding, 
duty  became  chargeable  under  the  provisions  of  the  16 
&  17  Vic.  c.  51,  on  the  9000t,  subject  to  the  trusts  of 
the  settlement  for  which  the  proper  accounts  required  by 
the  45th  section  should  be  delivered. 

"  I  am,  &c., 

"  Chables  Teevob. 
«  William  Tanner,  Esq." 


"  Shannor  Court,  Bristol,  8th  of  October,  1860. 

"  Re  John  Harding  and  Jane  Harding. 
"  Sir, — I  have  to  thank  you  for  your  favour  of  the 
5th,  returning  the  copy  settlement  of  the  2nd  of  Decem- 
ber, 1833 ;  the  parties  desired  to  be  advised  by  their 
counsel  upon  the  claim  now  made  for  succession  duty 
thereunder.  I  addressed  a  letter  on  the  4th  instant  to 
Mr.  Walpole,  respecting  the  claim  for  succession  duty  on 
account  of  Mrs.  Harding's  dower,  inquiring  the  grounds 
upon  which  it  is  made,  and  against  whom.  Would  you 
oblige  me  with  an  answer,  and  also  whether  I  am  to 
understand  that,  in  addition  to  the  succession  duty  claimed 
on  the  9000/.  under  the  settlement  of  the  2nd  of  Decem- 
T  T  2 
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ber,  1833,  legacy  duty  is  also  still  claimed  on  the  6000t 
(part  thereof ),  which  Mr.  Harding  assumed  a  right  to 
give  as  a  legacy  ?  I  have  as  yet  had  no  answer  to  my 
objections  to  the  claim  for  legacy  duty,  on  the  sales  of 
Mr.  John  Harding's  real  estates.  May  I  assume  that 
that  claim  is  abandoned  ? 

"  I  am,  &c., 

"  William  Tanner." 


"  Inland  Revenue  Office,  London,  W.C., 

"  Legacy  and  Succession  Duty  Department, 
"  3l8t  October,  1860. 
"  Sir, — I  beg  to  acknowledge  the  receipt  of  your  letter 
on  the  8th  instant.     When  my  letter  on  the  5th  instant, 
relative  to  the  duty  chargeable  on  the  death  of  the  late 
Jane  Harding,  was  written,  your  letter  on  the  4th,  ad- 
dressed to  Mr.  Walpole,  had  not  been  seen.     The  sale  of 
the  widow's  dower  since  May,  1833,  falls  under  the  last 
provision  of  the  15th  section  of  the  Succession  Duty  Act, 
and  subsequently  there  is  a  succession  of  real  property 
of  the  annual  value  of  such  dower,  for  which  the  usual 
amount  should  be   delivered   on  or  before  the  31st  of 
March  next.     With  reference  to  the  legacy  of  6000/., 
over  which  the  late  Jolm  Harding  assumed  to  have  the 
right  of  disposition  by  his  will,  I  beg  to  observe,  that, 
until  the  amount  noticed  in  my  letter  of  tlie  5th  instant 
shall   have   been   delivered,   I   am  unable  to   offer  anv 
further   opinion.     Your   statement    received   witli  your 
letter   on   the   3rd   ultimo,    relative    to    the   real  estate 
devised  by  John  Harding's  will,  has  also  been  noted  in 
the  books  of  the  office. 

"  I  am,  &c., 
"  Charles  Trevor.'' 


By  an  order,  dated  7th  of  May,  1858,  it  was  ordered 
that  the  real  estates,  subject  to  the  trusts  of  the  will, 
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should  vest  in  Charles  Morgan  and  John  M^ Arthur  as 
trustees ;  and  it  was  ordered  that  they  should  be  sold  and 
a  value  put  on  the  dower,  which  was  carried  into  effect, 
and  sold  shortly  afterwards  to  different  persons  for  the 
sum  of  8140/.  The  sales  were  carried  into  effect  in 
the  ordinary  way  in  which  sales  under  the  order  of  the 
Court  are  effected. 
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Mr.  Malins  and  Mr.  Freeling  contended  that  the  true 
criterion  was,  whether  the  language  of  the  testator 
amounted  to  a  direction  to  sell,  and  so  of  itself  converted 
the  realty  into  personalty,  or  whether  it  merely  invested 
the  trustees  with  discretionary  power  to  sell  for  the  pur- 
pose of  satisfying  debts:  Williamson  v.  The  Advocate^ 
General  {a).  In  the  former  case  it  was  admitted  that 
legacy  duty  was  payable,  but  in  the  latter  case  it  was 
not.  This  case  was  within  the  principle  of  the  decision 
in  Re  JEvan8{b)y  in  which  the  Court  held  that  a  mere 
power  to  the  trustees,  as  here,  did  not  make  the  duty 
payable.  In  Hobson  v.  Neale{c\  the  Court  held,  that  if 
the  Court  acted  on  the  devise  in  the  will,  the  duty  was 
payable,  not  otherwise,  or  where  the  Court  directed  the 
land  to  be  sold  in  the  ordinary  way. 

In  the  case  of  The  Advocate- General  v.  Smith{d)y  it 
was  held  that  the  case  of  Me  Evans  had  not  been  over- 
ruled, but  that  the  rule  laid  down  there  was  still  law. 


Arffummi, 


Mr.  Jessell  appeared  for  other   parties,  but  was   not 
heard. 

Mr.  Hob/iouse  appeared  for  one  of  the  purchasers. 


The  Vice-Chancellor  : — 

The  case  of  Hobson  v.  Neale  governs  this  case. 


Where  a     Judgment. 


(a)  10  CI.  k  F.  1. 

(b)  2C.M.&R.207. 


(c)  8  £z.  368. 
{d)  Macq.  760. 
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1801. 


Argument. 


testator  directs  his  property  to  be  sold,  or  where  it  is  sold 
under  a  power  authorising  such  sale,  the  legacy  duty  is 
payable. 

Where  it  is  sold  not  in  pursuance  of  the  direction  or  of 
the  authority  given  by  the  testator,  but  by  the  Court, 
the  legacy  duty  is  not  payable.  Here,  the  sale  was 
ordered  by  the  Court,  in  consequence  of  the  directions  in 
the  testator's  will,  and  therefore  the  case  is  within  the 
principle  of  the  decision  in  Hobson  v.  Neale{a). 

The  succession  duty  is  clearly  payable  on  the  dower. 


F6b.i(Hh.       PQNSFORD  V.  HANKEY  AND  HARRISON. 


Demurrer  to  a 
bill  by  a  debtor 
who  had  sold 
certain  mes- 
saages  to  hia 
creditors  as  a 
security  for  the 
debt,  but  re- 
serrizig  a  right 
of  re-purchase 
within  a  sti- 
pulated term, 
alleging  that, 
though  pre- 
▼iously  re- 
quested to 
furnish  an 
account, 
the  defendant 
failed  to  do  so 
till  the  morning 
of  the  last  day 
of  the  term, 
when  he  ren- 
dered an  insuf- 
ficient ^CQo^n% 
— Overruled 
with  costs. 


I 


N  this  case  both  defendants  demurred. 
The  bill  alleged  that  the  plaintiif  was  a  partner  in  the 
firm  of  White,  Ponsford,  &  Co.,  and  was  engaged  in 
large  building  transactions  in  Paddington  and  Mary-le- 
bone.  That,  in  July,  1853,  the  defendant  Hankey  ad- 
vanced two  sums,  of  21,500/.  and  3,500/.,  to  the  firm,  for 
which  the  plaintiff  and  his  co-partners  severally  executed 
bonds  to  secure  25,000/.,  with  interest  at  5  per  cent.  That 
the  defendant  had  the  option  of  nominating  his  son  or  others 
partners;  but  he  never  exercised  it.  That  various  changes 
took  place  in  the  firm ;  but  that,  prior  to  February,  1856, 
the  plaintiff  and  a  Mr.  Hartley  represented  the  firm. 
That  in  and  prior  to  February,  1856,  the  plaintiff  pos- 
sessed certain  freehold  and  leasehold  land  and  premises, 
held  either  in  fee  simple  or  for  long  terms  of  years,  at 

{a)  See  the  certificate  of  the  judges,  8  Ex.  375. 
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Paddington,  subject  to  the  payment  of  certain  ground- 
rents.  That,  prior  to  February,  1856,  he  had  erected 
valuable  buildings  thereon,  and  expended  large  sums  of 
money;  and,  in  order  to  enable  him  to  make  such  expei^- 
diture,  he  had  borrowed  large  sums  of  money  on  mort- 
gage; and,  though  the  property  far  exceeded  the  charges 
thereon,  he  was,  in  the  early  part  of  1856,  wholly  unable, 
on  a  sudden  emergency,  to  command  a  large  sum  of 
money.  That  his  circumstances  were  then  well  known  to 
the  defendants ;  and  that  such  defendants  acted  on  their 
Jcnowledge  of  the  plaintifTs  pecuniary  position,  and 
induced  or  compelled  him  to  enter  into  arrangements  and 
to  execute  instrun^ents,  which,  had  the  plaintiff  been  a 
free  agent  and  unfettered  in  his  circumstances,  he  would 
not  have  entered  into  or  executed. 

That,  at  the  close  of  1855,  the  defendant  Hankey 
suddenly  demanded  imnjpc|iate  payment  of  the  25,000/., 
and  of  all  interest  due  thereon,  and  threatened  that — (he 
refused  to  allow  the  plaintiff  gradually  to  pay  the  debt) — 
unless  the  whole  surp  were  paid,  with  interest,  the  defendant 
Hankey  would  be  compelled  to  make  the  plaintiff  a  bank- 
rupt. The  defendant  Harrison  was  Hankey's  solicitor, 
to  whom  the  plaintiff  made  several  proposals  for  payment, 
the  first  of  which  was,  "  To  sell  Mr.  Hankey  some  of  my 
houses,  say  fourteen  years'  purchase,  at  the  present  rental; 
and  that  I  shall  be  at  liberty  to  re-purchase  any  one,  or  the 
whole  of  them,  at  any  time  within  five  years,  at  the  same 
price,  on  payment  to  him  of  the  amount  of  his  advance  to 
the  firm  of  Hankey,  Ponsford,  &  Co.,  with  interest  at 
5  per  cent,  per  annum." 

That  considerable  correspondence  passed  between  the 
plaintiff  and  the  defendants,  as  to  whether  the  proposal 
should  be  effected;  but  it  was  agreed  that  if,  prior  to  the 
25th  December,  1860,  any  part  of  the  property  should  be 
sold  by  the  defendant  Hankey,  the  purchase-monies 
should  be  applied  in  part  discharge  of  his  debt.     It  was 


1861. 
Ponsford 

V, 

Iankby  and 
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1861.        also  agreed  that  Hankey  should  receive  the   rents  and 

PoN 8F0RD     profits  of  such  hereditaments,  to  be  applied,  in  Hie  firet 

HAifKEY  AND  pl^cc,  iu  payment  of  costs,  charges,  and  expenses  attend- 

HARRisoy.    jjjg  receipt  of  such  rent,  and  of  rates  and  taxes;  in  the 

Statement,     next  place,  in  paying  interest  on  the  sum  of  25,000i ;  and 

lastly,  in  gradually  liquidating  the  capital  sum. 

Prior  to  the  9th  of  February,  1856,  the  plaintiff  gave  the 
defendant  F.  Hankey  a  list  of  certain  messuages; 
which,  being  approved,  it  was  arranged  that  deeds  should 
be  executed,  assigning  such  property  to  Hankey;  and  to 
enable  him  to  deal  with  them,  they  were  to  be,  on  the 
face  of  them,  absolute  assignments,  though,  in  fact,  sub- 
ject to  the  plaintiff's  right  to  re-purchase,  &c. 

That,  throughout  the  transactions  resulting  in  the 
assignment  of  the  premises  and  the  articles  of  agreement, 
the  defendant  Harrison,  who  had  for  many  years  been  the 
confidential  solicitor  of  the  plaintiff,  acted  as  Hankey's 
solicitor;  but  the  defendant,  being  anxious  to  obtain,  and 
having  in  fact  obtained,  for  himself  large  pecuniary 
advantages  and  benefits  by  virtue  of  the  arrangements 
between  the  plaintiff  and  Hankey,  paid  greater  attention 
to  Hankey's  interest  than  to  those  of  the  plaintiff. 

The  bill  alleged  that  the  plaintiff  required  that  Acre 
should  be  an  agreement  relative  to  the  sale  of  the  houses, 
and  of  the  understanding  that  the  plaintiff  was  to  have 
the  power  to  re-purchase  the  whole  or  any  part  of  the 
houses,  within  the  period  of  five  years,  at  the  price  at 
which  he  sold  them,  with  interest  at  5  per  cent.  That 
the  suggestion  was  acceded  to,  and  an  agreement  pre- 
pared and  sent  to  the  plaintiff,  to  which  he  proposed  cer- 
tain alterations,  to  the  effect  that  if  the  plaintiff  should 
re-purchase  the  hereditaments,[Hankey  should  receive  only 
his  principal  and  interest,  and  should  account  for  all  re- 
ceipts from  sales  and  rents;  that  the  plaintiff  was  prepared 
to  make  sucli  additions  to  the  agreement  on  the  following 
day,  at  the  office  of  the  said  defendant  Harrison.     That  the 
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plaintiff,  on  the  9th  of  February,  1856,  attended  at  Harri-  ^^f^ 
eon's  oflBce,  and  proposed  to  make  the  alterations,  but  Pokspobd 
was  then  informed  that  the  deeds  were  engrossed,  as  well  hakkbyakd 
as  the  various  deeds;  and  the  defendant  Harrison  peremp-  Harkwok. 
torily  stated  to  the  plaintiff  that  the  agreement  must  Statement. 
be  executed  as  engrossed,  and  without  any  alterations 
therein  or  additions  thereto,  or  otherwise  that  the  defen- 
dant Hankey  would  at  once  take  proceedings  against  the 
plaintiff  to  enforce  the  immediate  payment  of  his  debt, 
which  would  probably  be  the  cause  of  the  utter  ruin  of 
the  plaintiff.  The  plaintiff  remonstrated  against  the 
harshness  of  the  measures  adopted  towards  him,  and 
insisted  that  the  agreement  was  not  in  accordance  with 
the  understanding  that,  in  the  event  of  the  plaintiff  re- 
purchasing the  property,  the  defendant  Hankey  should 
only  be  entitled  to  the  principal  and  interest,  and  de- 
clined to  execute  it;  but  the  defendant  Harrison  refused 
to  alter  it;  and  the  plaintiff  without  any  professional 
assistance  was  compelled  to  execute  the  agreement, 
and  the  fifteen  indentures — which  were  not  read  over 
to  him.  That  the  plaintiff  executed  the  said  agreement, 
and  the  indentures,  under  pressure ;  and  did  not  give  up  or 
waive  any  part  of  the  understanding  as  to  the  terms  of  re- 
purchasing ;  and  stated  that  he  would  at  all  times  insist  on 
such  right.  The  agreement  bore  date  the  9th  of  February, 
between  Hankey  of  the  one  part,  and  the  plaintiff  of  the 
other;  and,  after  reciting  the  circumstances  of  the  loan 
of  25,000/.,  the  application  for  repayment,  and  that  the 
plaintiff  was  to  have  the  option  of  re-purchase,  the  parties 
agreed  (briefly)  as  follows: — 

*^  First.  That  it  shall  be  lawful  for  the  said  James 
Ponsford,  his  executors,  &c.,  on  the  25th  of  December, 
1860,  or  at  any  time  prior  thereto,  on  giving  to  the 
said  Hankey,  his  executors,  &c.,  three  calendar  months' 
previous  notice  of  his  intention  so  to  do,  by  leaving  such 
notice  at  the  abode  of  the  said  Hankey,  his  executors,  &c., 
to  re-purchase  the  property  comprised  in  the  schedule 
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1861.  thereto,  and  bo  conveyed  to  the  said  Hankey,  his  executors, 
P0X8FOBD  &c.,  subject  to  the  mortgage  then  affecting  the  same,  upon 
Hankeyand  payment  to  him  of  25,829/.  25.  4rf.,  and  interest  at  5  per 
Harbisoic.  ^^^^  p^^  annum,  from  the  quarterly  day  of  payment  of 
Statement,  rents  in  London,  next  preceding  such  payment,  in  case 
thfe  same  shall  not  be  made,  or  any  of  the  said  quarterly 
payment  days  of  rents,  or  of  so  much  thereof  as  shall  then 
be  due,  after  deducting  the  net  proceeds  of  all  sales  (if 
any)  which  shall  have  been  previously  made,  including  all 
monies  laid  out  in  repairs  or  improvements  of  the  pro- 
perty, in  pursuance  of  the  power  therein  contwied ;  and 
that  the  said  Hankey,his  executors,  &c.,  shall,  upon  receiy- 
ing  the  amount  of  the  monies  aforesaid,  at  the  cost  of 
Ponsford,  his  executors,  &c.,  re-assign  or  re-convey  to 
him,  or  as  he  shall  direct,  all  the  said  property,  or  so 
much  thereof  as  shall  not  then  have  been  previously  sold 
or  disposed  of,  for  the  residue  of  the  term  of  years  there- 
in, subject  to  the  rents  and  covenants,  and  also  sub- 
ject to  the  mortgage  debts  and  incumbrances  charged 
thereon  respectively,  but  freed  and  absolutely  discharged 
from  all  claims  and  interest  of  the  said  Hankey,  his  exe- 
cutors, &c.,  to  or  upon  the  same  property  respectively. 

"  Second.  That  time  shall  be  considered  as  of  the  essence 
of  the  aforesaid  permission  to  re-purchase,  and  that  the 
right  of  re-purchase  hereby  agreed  to  be  given  shall,  in 
no  case,  and  under  no  circumstance,  be  exercisable  after 
the  25th  of  December,  1860,  any  rule  of  law  or  equity 
to  the  contrary  notwithstanding ;  and  that  the  arrange- 
ment effected  by  the  indenture  of  even  date  with  these 
presents  shall  not  be  considered  as  constituting  a  mort- 
gage, but  an  absolute  purchase  by  the  said  Hankey,  with 
such  limited  right  of  re-purchase  only  as  is  hereby  ex- 
pressly given.  And,  further,  that  such  right  of  re- 
purchase shall  not  preclude  or  prevent  the  said  Hankey, 
his  executors,  administrators,  or  assigns  from  letting, 
selling,  or  otherwise  manning  or  dealing  with  the  said 
property,  or  from  doing  the  repairs  thereof  as  be  shall 
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think  proper,  and  without  being  liable  to  take  the  opinion       2^^ 
of  the  said  Ponsford,  his  executors,  &c.,  in  relation  thereto : .    Poksford 
and  that  so  long  as  the  right  of  the  said  Ponsford,  his  hankey  akd 
executors,  &c.,  to  re-purchase   the   said   premises   shall    Harrison. 
continue  exercisable  according  to  the  provisions  of  this      StaiemenL 
agreement,  it  shall  be  lawful  for  the  said  Hankey,  his 
executors,  &c.,  to  retain  and  have  the  possession,  manage- 
ment, and  enjoyment  of  the  said  premises,  and  to  receive 
the  rents  and  profits  thereof  for  his  or  their  own  absolute 
use  and  benefit,  without  any  interruption  by  the  said 
Ponsford,  his  executors,  &c. ;  all  which  said  rents  and 
profits,  up  to  the  time  of  re-purchase  thereof  as  afore- 
said, or  to   the    quarter  day   of  payment  immediately 
preceding  the  same,  in  case  the  same  shall  not  be  re- 
purchased on  any  of  the  usual  days  of  payment  of  rent 
in  tlie   year,  shall   belong  to  and   become  the   absolute 
property  of  him,  the  said  Thomas  Alers  Hankey,  his 
executors,  administrators,  or  assigns  ;    and  also  that  it 
shall  be  lawful  for  the  said  Hankey,  his  executors,  &c., 
during  the  time  aforesaid,  and  at  any  time  prior  to  the 
re-purchase   of  the   said  premises,  in  pursuance   of  the 
powers  hereinbefore  contained  in  that  behalf,  to  demise 
all  or  any  part  of  the  said  premises  for  any  term  or  terms 
of  years  whatsoever  as  he  shall  think  proper. 

"  Third.  That  so  long  as  the  aforesaid  right  to  re- 
purchase shall  continue  exercisable  as  aforesaid,  it  shall  be 
lawful  for  the  said  Hankey,  his  executors,  &c.,  to  sell  all  or 
any  part  or  parts  of  the  aforesaid  premises,  either  by  pub- 
lic sale,  &c,,  and  on  such  terms  generally  as  he  shall  think 
proper,  and  without  being  accountable  to  any  liability  to 
consult  with  the  said  James  Ponsford,  his  executors,  &c., 
thereon.  And  that  the  said  Ponsford,  his  executors,  &c., 
shall,  if  required,  at  the  expense  of  the  said  Hankey, 
his  executors,  &c.,  join  and  concur  in  all  proper  assign- 
ments to  the  purchaser  or  purchasers  for  carrying  into 
effect  any  sale  or  sales  to  be  made  as  aforesaid ;  all  the 
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1861.  consideration  monies  for  each  such  sale  or  sales,  after 
PoivsFORD  payment  of  the  mortgage  debt  or  debts  charged  upon  the 
Hankey  akd  property  sold,  or  a  proportionate  part  thereof,  in  the 
HAKRisoir.  event  of  its  not  including  the  whole  of  the  property 
Statement,  comprised  in  such  mortgage,  all  the  incidental  expenses, 
and  the  amount  of  all  monies  paid  or  expended  by  the 
said  Hankey,  his  executors,  &c.,  for  repairs  or  improve- 
ments of  the  property  as  aforesaid,  being  pud  oyer  to 
the  said  Hankey,  his  executors,  &c,  for  his  own  benefit; 
but  yet  so  that,  after  receipt  thereof,  the  aforesaid  right 
of  re-purchase  shall  be  exercisable  in  respect  of  the 
property  for  the  time  being  remaining  unsold,  on  payment 
by  the  said  Ponsford,  his  executors,  &c.,  xmto  the  said 
Hankey,  his  executors,  &c.,  of  such  a  sum  of  money  as 
together  with  the  net  amount  so  received  shall  make  up 
the  aforesaid  sum  of  25,829/.  2s,  4d. ;  and  on  the  obser- 
vance by  him  of  the  other  terms  and  stipulations  wluch 
on  his  or  their  part  ought  to  be  observed,  in  order  to 
entitle  him  or  them  to  re-purchase  the  said  premises 
according  to  the  spirit  and  intention  of  the  aforesaid 
provisions  in  that  behalf. 

"  Fourth.  That,  if  any  of  the  debts  or  incumbrances 
specified  in  the  said  schedule  to  those  presents  shall  be 
paid  off  whilst  the  aforesaid  right  to  re-purchase  shall 
continue,  or  whilst  the  premises  subject  to  such  mortgage 
or  incumbrances  shall  continue  subject  to  such  right,  the 
person  by  whom  the  same  shall  be  paid  off,  whether  it  be 
the  said  Hankey,  his  executors,  &c.,  or  the  said  Pons- 
ford, his  executors,  &c.,  shall,  as  between  the  said  parties 
hereto,  and  his  or  their  respective  representatives  and 
assigns,  be  considered  as  standing  in  the  place  of  the 
mortgagee  or  incumbrancer  whose  debt  or  incumbrance 
shall  be  paid  off. 

"  Fifth.  That  he  the  said  Hankey,  his  executors,  &c,  shall, 
whenever  thereunto  required  by  the  swd  James  Ponsford, 
his  executors,  &c.,  release  and  assign  to  the  said  Ponsford, 


CASES  IN  CHANCERY.  611 

his  executors,  &c.,  or  otherwise,  as  he  or  they  shall  direct,         i®^^- 
his  aforesaid  debt  of  25,000/. ;   and  that  the  same  and     Ponspord 
other  deeds  and  instruments  necessary  for  effectuating  hankkyand 
the  above-mentioned  purposes  shall  be  made  and  entered    Harrison. 
into  by  the  parties  aforesaid,  and  shall  be  prepared  and      Statement. 
executed  at  the  said  Ponsford's  expense :  as  by  the  said 
agreement,  to  which  the  plaintiff  craves  leave  to  refer 
when  produced,  will  appear." 

Appended  to  the  agreement  was  a  schedule  containing 
a  list  of  the  property. 

The  bill  alleged  that  the  plaintiff  executed  the  agree- 
ment under  pressure ;  that  immediately  on  the  execution 
of  the  agreement  he  took  possession  of  the  property  ;  that 
he  had  sold  a  large  portion  of  the  property  and  received 
the  purchase-monies,  and  also  since  the  agreement  re- 
ceived the  rents  of  the  unsold  property.  That  the  total 
amounts  received  by  Hankey  or  Harrison  in  respect  of 
such  sales,  rents,  issues,  and  profits  amount  to  a  very 
large  sum,  more  than  suflScicnt,  or  very  nearly  suflScient, 
to  pay  the  whole  of  the  principal  sum  of  25,000/.,  with 
interest  at  5  per  cent,  since  the  date  of  the  agreement, 
together  with  all  costs,  charges,  and  expenses  incurred  by 
Hankey  in  respect  of  the  said  hereditaments,  &c. 

On  the  22nd  of  September,  1860,  the  plaintiff  gave 
notice,  in  pursuance  of  the  memorandum,  of  his  intention 
to  re-purchase  on  or  before  the  25th  day  of  December 
next,  and  further  gave  notice  as  follows : — 

"  And  further,  I  do  hereby  give  you  notice  that  I  do 
and  shall  require  of  and  demand  from  you  a  true  and 
correct  detailed  statement  of  all  the  rents  and  profits 
which  you  have  received  for  each  respective  property, 
house,  and  premises,  together  with  all  the  interest 
monies,  income-tax,  and  ground-rents  which  you  have 
paid  in  respect  to  such  property,  houses,  and  premises 
comprised  or  referred  to  in  the  aforesaid  agreement  or 
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Jfi^       schedule    thereto,   and    income-tax   you   have   received 

P0N8FOBD     during  each  respective  quarter  of  the  year  of  five  years, 

Hankey  and  comuaencing  from  the  25th  day  of  December,  1855,  up 

'     to  and  during  and  to  the  full  end  of  the  term,  which  you 

Statement,  have  received,  and  may  receive,  rents  and  profits  for  each 
respective  property,  house,  and  premises.  And  I  require 
of  you  to  deliver  to  me  on  or  before  the  2l8t  day  of 
October  next,  such  detailed  particulars  as  aforesidd,  of 
rents  received,  income-tax  received  by  you,  and  income- 
tax  paid  or  allowed  by  you,  and  ground-rents  paid  in 
respect  of  the  aforesaid  property,  houses,  and  premises. 

As  witness  my  hand, 

"James  Ponsford." 

That  on  the  25th  of  September,  1860,  the  defendant 
Hankey  acknowledged  the  receipt  of  such  notice,  and  pro- 
mised to  furnish  such  account  as  Harrison  should  advise ; 
but  by  a  second  letter,  dated  the  13th  of  October,  he  de- 
clined to  furnish  such  account  The  plaintiff*  again  wrote, 
demanding  such  account,  and  on  the  18th  of  December, 
1860,  Harrison  wrote  disputing  the  plantiff^'s  right  to  an 
account  of  the  rents. 

The  bill  then  alleged  that  the  plaintiff",  being  unable 
to  ascertain  the  exact  amount  due  to  the  defendant 
Hankey,  on  the  22nd  of  December,  1860,  served  a  notice 
on  the  defendant  Hankey,  and  on  his  solicitor  Harrison, 
requiring  by  twelve  o'clock  on  Monday,  the  24th  of 
December,  1860,  an  account  of  all  sums  of  money  re- 
ceived in  respect  of  rents,  issues,  and  profits  of  the 
messuages,  and  an  account  of  all  sums  received  on  sales 
of  the  hereditaments  sold,  showing  dates  of  sales,  gross 
amount  of  purchase-monies  received,  and  the  purchasers 
thereof.  The  notice  further  stated,  that  if  the  defendant 
declined  to  give  the  first  account  required,  the  plaintiff 
yet  required  the  second  account,  and  was  ready  and 
offered  to  pay  on  the  24th  of  December,  by  three  o'clock, 


CASES  IN  CHANCERY.  613 

such   sum  as  was   due  in  respect  of  the  principal  and       ^^^^}\ 
interest  due  according  to  the  agreement  and  the  under-     Pomsford 
standing  of  the  parties  at  the  time.     The  notice  further  hankey  ahd 
stated,  that  unless  such  account  as  was  secondly  required    HAKKisoy. 
were  given,  the  plaintiff  would  file  his  bill  to  obtain  a  re-      Statemenu 
assignment  of  the  unsold  property,  and  an  injunction  to 
prevent  the  sale  thereof. 

The  bill  alleged,  that  on  the  morning  of  the  24th 
of  December,  1860,  the  defendant  Harrison,  acting  for 
the  defendant  Hankey,  sent  to  the  plaintiff's  solicitor  an 
account  of  the  sales,  &c.,  which  deducted  large  sums 
from  the  amount  received,  and  purported  to  show  a 
balance  of  16,475/.  6^.  M.  still  due  to  Hankey.  The  bill 
alleged,  "  that  the  said  account  is  insufficient  and  unsatis- 
factory, and  does  not  contain  a  true  and  just  account  of 
the  sale  made  by  the  defendant  Hankey,  or  of  the  sums 
received  by  him  in  respect  thereof,  and  does  not  show 
the  balance  which,  having  regard  to  the  sales  made  by 
the  defendant  Hankey,  would  be  really  due  from  the 
plaintiff  to  the  defendant  Hankey."  The  said  account 
did  not  profess  to  give  an  account  of  the  rents. 

The  plaintiff  charged  that  the  defendant  Hankey  was 
bound,  within  a  reasonable  time  after  the  22nd  of  Sep- 
tember, 1860,  to  furnish  the  accounts  required  in  the 
notice  of  the  22nd  of  December,  1860  (a) ;  or  at  all 
events,  that  he  was  bound  within  a  reasonable  time  after 
the  22nd  of  September,  1860,  to  furnish  the  several 
accounts  thereby  required.  The  plaintiff  charged  that, 
under  the  circumstances,  the  plaintiff's  right  to  re- 
purchase will  still  continue  in  force,  even  if  the 
re-purchase  of  the  hereditaments  should  not  be  com- 
pleted by  the  25th  of  December,  1860. 

The  bill  alleged  that  the  defendant  Harrison,  under 
divers  agreements,  deeds,  and  assurances,  the  particulars 
of  which  were  wholly  imlcnown  to  the  plaintiff,  and  by 

(a)  This  is  probably  a  mij^print  for  September. 
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Harrison. 
Statement, 


1861.         virtue  of  some  verbal  understanding  and  agreement  with 
oxsFORD     the  said  Hankey,  the  particulars  of  which  verbal  agree- 
Hankby  and  ^^^^  were  wholly  unknown  to  the  plaintiff,  claimed  to 
be  and  was  interested  in  the  said  messuages,  lands,  tene- 
ments, and  hereditaments ;  and  he  alleged  he  was  and  was 
in  fact  a  necessary  party  to  this  suit. 

The  bill  averred  that  the  plaintiff  was  entitled  to  the 
accounts  specified  in  the  notice  of  the  22nd  of  December, 
1860,  and  was  entitled  to  re-purchase  the  messuages  on 
pajrment  of  the  balance  due,  and  was  entitled  to  the  fiill 
benefit  of  the  stipulations  to  re-purchase,  even  if  the 
re-purchase  be  not  completed  on  or  before  the  25th  of 
December,  1860. 

The  bill  then  prayed : — 

Ist.  A  declaration  that  the  plaintiff  was  entitled  against 
the  defendant  Hankey,  and  all  persons  claiming  under 
him,  to  the  benefit  of  the  stipulations  to  re-purchase. 
2nd.  An  account  of  the  rents  and  profits. 
3rd.  An  inquiry  as  to  the  hereditaments  sold,  and  the 
gross  amount  of  the  purchase-monies,  &c.,  &c 

4th.  An  account  of  what  was  due  to  Hankey  for  prin- 
cipal and  interest,  and  in  taking  such  account  that 
Hankey  should  be  directed  to  account  for  rents  and 
profits,  and  in  respect  of  the  gross  proceeds  of  the  sales. 
5th.  A  declaration  that  the  plaintiff  was  entitled  to 
re-purchase  the  unsold  hereditaments,  and  that  the 
defendant  Hankey  and  all  necessary  parties  might  be 
directed  to  execute  the  necessary  deeds,  &c. 


Argument,  Mr.  Bacon  and  Mr.  Cottony  for  the  defendant  Hankey, 
contended  that  there  was  no  equity  disclosed  on  this 
bill.  The  agreement  was,  that  the  defendant  Hankey 
was  to  be  the  purchaser  of  the  property,  reserving  a  right 
of  re-purchase.  The  plaintiff  treated  the  transaction  as 
a  mortgage,  and  asked  relief  on  that  footing ;  but  it  was 
clear  that  the  sale  was  absolute,  subject  to  the  right  to 
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KKY  AND 

Harrison. 
Argument. 


re-purchase  on  or  before  a  particular  day.     Time  was        ^^j- 
here  the  very  essence  of  the  contract^  and  the  plaintiff,     Ponspord 
to  entitle  himself  to  the  right  of  re-purchase  after  the  date  hankki 
fijLed,  ought  to  have  made  a  tender,  which  he  never  did,  and 
indeed  had  not  offered  in  clear  terms  to  pay  what  was  due. 
The  notice  did  not  operate  as  a  tender,  nor  did  the  filing 
of  a  bilL     This  was  not  a  case  of  forfeiture  or  penalty, 
but  a  privilege  of  re-purchase,  reserved  at  a  stated  period 
on  payment  of  sums  of  money ;  if  the  money  is  not  paid 
to  the  day,  the  privilege  is  lost :   Davis  v.  Thomas  (a). 
The  same  principle  was  recognised  in  Pegg  v.  Wisden  (6), 
though  the  facts  there  did  not  admit  of  its  application  with 
regard  to  the  question  of  an  account  of  the  rents.    [Birch 
V.  Joy  (c)  was  also  cited.] 


Mr.  Elmsley  and  Mr.  Jessell,  for  the  defendant 
Harrison,  submitted  that  there  was  no  relief  prayed 
against  Harrison ;  that  he  was  a  mere  agent,  and  as  such, 
not  a  proper  party:  Le  Tezier  v.  The  Margrave  of 
Anspach  (d).  There  was,  no  doubt,  the  general  charge, 
that  the  defendant  claimed  an  interest  in  the  matters  in 
question  in  the  suit,  but  that  was  insufficient  to  avoid  a 
demurrer :  Plumb  v.  Plumb  (e). 


Mr.  Malins  and  Mr.  H.  F.  Bristowe  appeared  for  the 
plaintiff. 

The  Vice-Chancellob  :— 

It  is  impossible  to  adjust  the  matters  in  dispute  between 
the  plaintiff  and  the  defendant  Hankey  without  having 
an  account  taken.  But,  further,  the  allegations  of  the  bill, 
which  must  for  the  purpose  of  the  demurrer  be  taken  to 
be  true,  impute  oppressive  and  unjust  conduct  to  the 


(a)  1  Ru88.  &  M.  506. 

(h)  16  Beav.  239. 

(0)  3  Ho.  Ldfl.  Ca.  565. 

VOL.  II. 


(rf)  5  Vea.  322. 
(e)  4  Y.  &  C.  345. 


Judgment 


V  V 


JAtCAVt'XyXO     A&X 


1^    >j%jkv    A    \iyj    iiv/u    tj 


avoid  this  demurrer, 
allowed. 


Tliis  demur 


l-\hrl\\th. 


KNIGHT  6-.  KNJ 


George  knight,  by  hi^ 

of  August,  18-15,  made  the  foUowi: 

"  This  is  the  last  will  and  test 

Knight^  of  Sloane   Street,  iu  the 


."•^hans  in  an 

A' Mil  anc..'. 

(''.)m|iaiiy, 

riiclox-d  ill  nil 

('iivi'lo)H'   and 

indorsed  "  to 

1)0  considered  ,  i  i         i       •  i    i 

asreadyinoncy  gentleman,  Wilier e by  I  ^Hve  aud  b( 
wife,    Ann   Knight,   all   that  my 


and  ^iven  to 
t(!stat<ir*>  \vilb 


rjin^r,  nf*  all 
snni  and  sums 
of  money  that 
niii^dit  be  in 
the  Iiouse."' 


-i/(/./,toi)ass  premises.   No.     9<5,    Sloane    Stre( 

nnder  a  he-  ,         , 

the   household    furniture,   books, 
horses,  carriage:?,  and  artieles  by  m 
my   decease  ;    and   also    all    sum 
that  may   be   in   my  house   and 
all  rents  and  debt^  and  sums  of 
due  and  owing  to  me  at  my  decc 
the  public  funds  or  lent  at  interest 

jiTifl  rlfilivfirp.d  tn  niv  (Innr  niul  lovin 
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residue  of  my  personal  estate  and  effects,  I  give,  devise, 
and  bequeath  the  same  unto  my  brothers  John  Knight 
and  James  Knight,  to'  hold  to  them,  their  heirs,  execu- 
tors, administrators,  and  assigns,  according  to  the  nature 
and  tenure  thereof,  upon  trust,  nevertheless,  to  permit 
my  dear  wife  to  receive  and  take  or  pay  to  her  the  rents 
and  interest,  dividends,  and  annual  produce  of  my  said 
real  and  personal  estate  during  her  natural  life,  indepen- 
dent of  any  husband  she  may  marry,  so  that  the  same 
may  be  free  from  his  debts,  engagements,  and  control, 
and  that  her  receipt  alone  shall  be  a  sufficient  discharge 
for  the  same ;  and  from  and  after  the  decease  of  my  said 
dear  wife,  I  give,  devise,  and  bequeath  all  and  singular 
my  real  and  personal  estate  as  follows,  that  is  to  say,  to 
such  of  the  children  of  my  deceased  brother  William 
Knight,  as  may  be  living  at  the  decease  of  my  dear  wife, 
100/.,  to  be  paid  to  them  as  they  shall  respectively  attain 
the  age  of  twenty-one  years.  My  freehold  estate  in  the 
county  of  Sussex,  in  the  occupation  of  William  Bowell, 
I  give  and  devise  unto  my  nephew  William,  son  of  my 
late  brother  William  Knight,  his  heirs  and  assigns  for 
ever.  My  one  moiety  or  half-part  of  a  share  in  the  New 
River  Company,  and  all  my  estate  and  interest  therein, 
with  the  land-tax  thereon  redeemed,  I  give  and  devise 
unto  my  brother  James  Knight,  his  heirs  and  assigns  for 
ever,  he  paying  thereout  unto  my  brother  Charles 
Knight,  the  sum  of  3000Z.  to  whom  I  give  the  same,  and 
to  be  paid  within  six  months  after  the  decease  of  my  said 
wife,  if  the  said  Charles  shall  be  then  living.  And  as  to 
all  the  rest  and  residue  of  my  real  and  i)er8onal  estate, 
whatsoever  and  wheresoever,  which  may  belong  to  me  at 
ray  decease,  I  give,  devise,  and  bequeath  the  same  unto 
my  brother  John  Knight,  his  heirs,  executors,  adminis- 
trators, and  assigns  absolutely,  but  subject,  as  to  property 
vested  in  me  as  a  trustee  or  mortgagee,  to  the  equities 
affecting  the  same  resi)ectively.     And  I  hereby  appoint 

u  u  2 
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John  Knight  and  James  Knight  trustees  and  exeeuton 
of  this  my  said  will." 

On  the  2nd  of  February,  1858,  the  testator  died ;  John 
Knight,  one  of  the  executors  named,  having  died  pre- 
viously. On  the  19th  of  May,  1858,  James  Knight,  the 
other  executor,  renounced  probate  and  disclaimed  the 
trusts  of  the  wiU. 

On  the  14th  of  June,  1858,  letters  of  administration 
with  the  will  annexed  were  granted  to  the  widow. 

On  the  9th  of  June,  1859,  this  bill  was  filed  by  the 
next  of  kin  of  the  testator,  to  administer  his  estate,  and 
also  in  respect  of  a  transaction  purporting  to  be  a  sale  of 
part  of  the  testator's  real  estate,  which  was  said  to  be 
merely  a  mortgage.  On  the  23rd  of  January^  1860,  the 
usual  administration  decree  was  made,  directing  certain 
accounts  and  inquiries. 

On  the  8th  of  June,  1860,  Mr.  Hall,  his  Honour's 
chief  clerk,  made  his  certificate,  which  was  as  follows : — 

^^  The  defendant,  Ann  Knight,  the  administratrix 
with  the  will  annexed,  has  received  personal  estate  not 
specifically  bequeathed  to  the  amount  of  870/.  I4s.  and 
has  paid,  &c.  710/.  5«.,  leaving  a  balance  due  from  her  of 
160/.  8^.  6d.  .  .  .  The  item  of  disbursement  No.  2 
disallowed  is  a  sum  of  135/.  13^.,  produced  by  the  sale  of 
fifty  shares  in  the  London  and  Provincial  Law  Assurance 
Society.  The  said  shares  were  found  by  the  defendant, 
Ann  Knight,  after  the  death  of  the  testator,  in  a  chest  in 
which  he  usually  kept  his  ready  money,  enclosed  in  an 
envelope,  on  which  was  indorsed  the  following  memo- 
randum written  by  the  testator  in  ink : — 

"  ^  To  be  considered  as  ready  money,  and  given  to 
Mrs.  Knight  for  her  use. — G.  K.' " 

If  the  Court  should  be  of  opinion  that  these  shares 
passed  under  the  will  of  the  testator  to  Ann  Knight, 
then  the  balance  of  160/.  8^.  6(/.,  hereinbefore  stated  to 
be  due  from  her,  will  be  reduced  by  the  said  sum  of 
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135Z.  135.  to  the  sum  of  24L  I5s.  6d.  The  evidence  pro- 
duced as  to  these  shares  consists  of  the  affidavit  of  Ann 
Knight  and  H.|T.  Francis. 

The  question  now  raised  was,  whether  the  shares  in 
the  London  and  Provincial  Law  Assurance  So<;iety 
passed  under  the  denomination  of  ready  money. 
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Statement 


Mr.  Bacon  and  Mr.  Prendergast  for  the  plaintiff.  Argument. 

The  evidence  of  what  was  ready  money  must  be  col- 
lected  from  the  context  of  the  will:  Lowe  v.  Thomas  (a); 
Parker  v.  Mar  chant  (Ji);  Kendall  v.  Kendall  (c);  Gos^ 
den  V,  DoUerill  {d);  Slingsby  v.  Grainger  (e). 

Parol  evidence  is  not  admissible,  because  that  would 
be  to  add  to  the  written  will  a  nuncupative  will : 
Nicholb  V.  Osborn  (/);  Clementson  v.  Gandy  (g). 

In  this  case  the  words  were  quite  intelligible,  and 
ought  to  receive  their  fair  construction;  but  the  Court 
would  not  admit  extrinsic  evidence  to  prove  an  inten- 
tion which  the  will  did  not  express,  or  that  it  was  the 
intention  of  the  testator  to  express  that  which  his  lan- 
guage did  not  express. 

[Jarman  on  Wilb  (A)  was  also  cited.] 

Mr.  Greene  and  Mr.  Z.  Field  appeared  for  the  widow, 
but  were  not  called  on. 

Mr.  Malins  and  Mr.  Rogers  appeared  for  other  parties. 

The  Vice-Chancellor: — 

This  is  clearly  a  case  in  which  extrinsic  evidence  is    Judgment, 


(a)  5DeG.M.&G.315— 317; 
S.C.  1  Kay,  369— 377. 
(h)  1  Y.  &.  C.  290, 303—305. 
(e)  4  Ru89. 360—370. 
(d)  1  M.  &  K.  66-59. 
\e)  7  Ho.  Ld8.Ca.  273—287. 


(/)  2  P.  Wma.  419 ;  Wigram, 
93,  p.  102  in  the  edition  edited 
by  Mr.  Knox  Wigram. 

(g)  1  Keen,  309  —  316;  ibid. 
105. 

(U)  Vol.  T.,  3rd  ed.,  763. 
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admissible.  The  extrinsic  evidence  proves  the  oonstrac- 
tion  which  the  testator  put  upon  his  own  language,  and 
that  he  meant  these  shares  to  pass  by  the  description  of 
"  ready  money."  There  must,  therefore,  be  a  declaration 
that  the  packet  of  shares  passed  to  the  widow  under  the 
description  of  ready  money. 


FOf.  nth  i' 
leth. 


Under  the 
145th  section 
of  the  Bank- 
rapt  Consoli- 
dfltion  Act,  a 
bankrupt's  in- 
terest in  lease- 
hold property 
remains  in 
the  assigrnees 
until  they 
elect  not  to 
take  the  de- 
vise; there- 
fore, where 
the  assig^iees 
allowed  the 
bankrupt  to 
remain  in 
possession  of 
leasehold  pre- 
mises and 
pay  the  rent  to 
the  lessor,  but 
afterwards 
sold  without 


CAKTWRIGHT  v.  GLOVER. 

1  HIS  was  a  motion,  on  behalf  of  Moses  Cartwright,  a 
bankrupt,  to  restrain  the  defendants,  who  were  his 
assignees  in  bankruptcy,  from  interfering  with  his  pos- 
session of  certain  premises  in  connexion  with  the  North 
Staffordshire  Railway  Company,  to  which  he  claimed  to 
be  entitled  under  a  certain  agreement,  dated  the  15th  of 
November,  1853,  By  that  agreement,  the  North  Staf- 
fordshire Railway  Company  demised  to  Moses  Cartwright 
six  arches  under  the  railway,  for  the  term  of  seventeen 
years,  from  Michaelmas,  1853,  with  a  right  of  way,  and 
liberty  to  use  a  siding  for  the  conveyance  of  coal,  iron- 
stone, &c.,  at  the  rent  of  30/.  for  the  siding,  and  5L  for 
the  arches.     The  rent  to  be  paid  quarterly. 

The  plaintiff  carried  on  his  business  on  the  premises 
from  November,  1853.     In  June,  1860,  his  stock  and 


his  knowledge 

— the  Court  held  the  sale  valid. 

Copeland  v.  StepJiens  (a)  has  no  application  where,  by  virtue  of  the  Act,  the  bankrupt's 
estate  vests  in  the  assignees. 


(a)  1  B.  &  Aid.  593. 


Statement* 
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goods  were  seized  by  the  sheriff  under  ^fi.fa.  at  the         I86l. 
suit  of  a  creditor ;  but  the  property  so  seized  was  pur-  Cartwright 
chased  from  the  sheriff  by  the  sisters  of  the  plaintiff,  who      qlovbr. 
carried  on  the  business  as  agent  for  his  sisters,  from 
whom  he  received  a  commission. 

On  the  16th  of  August,  1860,  Moses  Cartwright  was 
adjudicated  a  bankrupt,  and  the  defendant  George  Kin- 
near  was  appointed  official  assignee,  and  Joseph  Hulse 
and  John  Harp  were  appointed  creditors'  assignees.  The 
bankrupt  remained  in  possession  of  the  premises  as  agent 
for  his  sisters,  and  paid  the  rent  due  at  Michaelmas,  and 
expended  some  money  on  the  premises.  In  the  mean- 
wliile,  by  an  indenture  between  the  trade  assignees  of 
the  one  part,  and  the  defendant  James  Glover  of  the 
other,  in  consideration  of  a  sum  of  450/.,  all  the  steam- 
engines,  boilers,  &c.,  machinery,  tools,  bricks,  &c.,  and 
other  goods,  chattels,  and  effects  whatsoever,  *^in  and 
upon  the  mill  and  premises  at  Longton  aforesaid,  late  in 
the  occupation  of  the  said  Moses  Cartwright,  and  which 
are  now  vested  in  the  said  Joseph  Hulse  and  John  Harp, 
as  his  assignees,  and  also  all  and  every  lease  and  leases 
granted  by  the  North  Staffordshire  Railway  Company  to 
the  said  Moses  Cartwright,  and  the  full  benefit  and 
advantage  thereof  respectively,  and  of  any  agreement  or 
agreements  for  any  such  lease  or  leases,  and  particularly 
the  full  benefit,  use,  and  occupation  of  the  shed  or  sheds 
belonging  to  the  said  railway  company,  situate  under  the 
railway  at  Longton  aforesaid,  and  which  was  lately  in 
the  occupation  of  the  said  bankrupt,  and  all  other  the 
goods,  chattels,  rights,  and  interests  vested  in  the  said 
Joseph  Hulse  and  John  Harp,  and  connected  with  the 
mills  called  Anchor  Mills,  late  in  the  occupation  of  the 
said  bankrupt,"  were  assigned  to  the  defendant  James 
Glover,  &c.,  absolutely. 

In  January,  1861,  James  Glover  took  possession  of 
the  property. 


lover,  entitled  in  equity  to  the 
ment  thereof,  free  from  mterruptia 
aasignees,  or  any  person  claiming 
larly  the  def^dant  Glover. 

The  bill  also  aaked  for  an  injunc 
th<3  ahove  declaration. 

The  hill  alleged  that  the  assigr 
or    elected    to    take,  the    interest 
Cortwright    under     tlie     eaid     ar 
or  entered  into  poaseaaion  of  any 
comprised  therein,  or  in  any  mann^ 
occupation  or  use  of  the  said  pre 
Moses,  or  by  the  plaintiffs  Saral 
Wright,  although  the  defendants  wc 
existence  of  such  interests.     That 
assignees  had,  well  knowing  the 
plaintiff  Moses  Cartwright  to  pay, 
piud  to  the  said  railway  company 
premises,  which  had  accrued  due  un 
the  date  of  the  said  adjudication. 
Glover  had  permitted  the  plaintiffi 
Cartwright,  without  any  elaim  or  1 
the  part  of  the  assignees,  or  of  the  8 
any  one  of  them,  to  carry  on  the  \ 
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Mr.  Malins  and  Mr.  De  Gexy  in  support  of  the  mo- 
tion. 

Under  the  145th  section  of  the  Bankrupt  Consolidation 
A.Qi{a)y  the  legal  estate^  in  a  term  of  years^  remained 
in  the  bankrupt^  until  the  assignees  elected  to  accept 
the  lease:  Copeland  v.  Stephens {b).  In  that  case,  the 
very  point  in  dispute  arose;  and  the  Court  of  King's 
Bench  held  that,  until  the  election,  the  term  remained 
in  the  bankrupt 

In  this  case,  the  assignees  had  not  only  not  done  any- 
thing to  show  their  intention  of  electing,  but,  by  allowing 


(a)  CXLV.  "  That,  if  the  as- 
signees of  the  estate  and  effects 
of  any  bankrupt  having  or  be- 
ing entitled  to  any  land,  either 
under  a  conveyance  to  him 
in  fee,  or  under  an  agreement 
for  any  such  conveyance,  sub- 
ject to  any  perpetual  yearly  rent 
reserved  by  such  conveyance 
or  agreement,  or  having  or 
being  entitled  to  any  lease  or 
agreement  for  a  lease,  shall 
elect  to  take  such  land,  or  the 
benefit  of  such  conveyance  or 
agreement,  or  such  lease  or  agree- 
ment for  a  lease,  as  the  case  may 
be,  the  bankrupt  shall  not  be 
liable  to  pay  any  rent  accruing 
after  the  issuing  of  the  fiat,  or 
filing  of  the  petition  for  adju- 
dication of  bankruptcy  against 
him,  or  to  be  sued  in  respect  of 
any  subsequent  non-observance  or 
non-performance  of  the  conditions, 
covenants,  or  agreements  in  any 
such  conveyance  or  agreement, 
or  lease  or  agreement  for  a  lease ; 
and  if  the  assignees  shall  decline 
to  take  such  land,  or  the  benefit 
of  such  conveyance  or  agreement, 
or  lease  or  agreement  for  lease. 


the  bankrupt  shall  not  be  liable, 
if,  within  fourteen  days  after  he 
shall  have  had  notice  that  the  as- 
signees have  declined,  he  shall 
deliver  up  such  conveyance  or 
agreement,  or  lease  or  agreement 
for  lease  to  the  person  then  enti- 
tled to  the  rent,  or  having  so 
agreed  to  convey  or  lease,  as  the 
case  may  be ;  and  if  the  assignees 
shall  not  (upon  being  thereto  re- 
quired) elect  whether  they  will 
accept  or  decline  such  land,  or 
conveyance  or  agreement  for 
conveyance,  or  such  lease  or 
agreement  for  a  lease— any  person 
entitled  to  such  rent,  or  having  so 
conveyed  or  agreed  to  convey,  or 
leased  or  agreed  to  lease,  or  any 
person  claiming  under  him,  shall 
be  entitled^to  apply  to  the  Court ; 
and  the  Court  may  order  them  to 
elect  and  deliver  up  such  convey- 
ance or  agreement  for  convey- 
ance, or  lease  or  ag^ement  for 
lease,  in  case  they  shall  decline 
the  same,  and  the  possession  of 
the  premises,  or  may  make  such 
other  order  therein,  as  it  shall 
think  fit." 
(b)  1  D.&  Ald.593. 
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lecsUiied  to  accept  the  lease,  whicb 
np  to  the  lessorj  the  property  ic 
bimknipt 

Secondly,  it  was  contended  thi 
privy  to  what  was  going  on  betw 
]m  eistcrj!*  could  not  aft€rwards  s 
fielves:  Nichobon  v,  IIoopa'{h\ 
whero  the  principle  wtis  afflrmot 
waB  rovorecdi 

Tliirdly,  it  was  contendetl  tliatj 
digoeea  had  concurred,  tlio  title  of 

[Tucher  \\  Hernamau (tl)  was  al 


Mr.  Samn  and  Mn  Cracknnll 
fiigneoa  and  the  purchaser  Glovei 
upon  by  Ha  Honour. 


i 


jiiiitjmmi,    The  ViCE'CitANCELr.oJt: — 

This  titietftiou  has  heen  argued 
eions  which  arc  inapplicable  to  the 
Tho  hanlcruptcy  occurred  on  the 
which  time  tho  bankrupt  had  th 
an  equitable  interei§t,  no  doubt- 
rliich,  it  is  admit tcil,  U  within  th( 
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bankruptcy  sold  and  assigned  this  leasehold  interest;       2^^ 
and  upon  the  3rd  of  January  following,  the  purchaser  Cartwrigut 
from  the  assignees  in  bankruptcy  entered  into  possession      glovrr. 
of  the  property.     It  is  contended  that  he  has  not  a  good      juZi^ent. 
title.    The  present  bill  is  filed  by  the  bankrupt,  asserting 
in  himself  a  title  to  this  leasehold  property ^  adverse  to  the 
purchaser  of  it  from  his  assignees ;  and  it  has  been  con* 
tended  at  the  bar,  that,  until  an  election  by  the  bank* 
rupt's  assignees,  the  bankrupt  himself  continued  to  bo 
the  owner  of  the  property. 

In  the  month  of  October,  after  the  bankruptcy,  the 
bankrupt  paid  rent  to  the  landlord.  There  is  a  conflict 
of  evidence  as  to  whether  that  payment  of  rent  was  or 
was  not  made  with  the  knowledge  of  the  assignees  in 
bankruptcy.  I  cannot  take  it  as  proved  that  it  was  with 
their  knowledge ;  but  that  circumstance  is  wholly  imma- 
terial. It  does  not  amount  to  an  election  by  the  assignees 
not  to  take  the  lease.  Moreover,  the  right  of  the  bank- 
rupt has  been  rested  upon  this,  that  in  consequence  of 
the  acquiescence  of  the  assignees,  the  bankrupt  continued 
owner  of  the  property  until  the  assignees  elected  to  take 
it.     That  proposition  is  not  the  law. 

The  decision  in  Copeland  v.  Stephens  is  a  decision 
on  the  construction  of  the  old  Bankrupt  Act.  It  is  a 
leading  case  of  very  high  authority,  and  is  valuable 
for  this,  that  it  contains  an  admirable  exposition  of  the 
questions  that  arise  with  reference  to  the  legal  interest, 
before  possession  has  been  taken,  of  the  person  to  whom 
a  demise  for  a  term  of  years  has  been  made.  But  Lord 
EUenborough,  in  delivering  the  judgment  of  the  Court  in 
that  case,  took  care  to  point  out  what  it  was  that  created 
the  difficulty  there.  At  page  604,  Lord  EUenborough 
says,  "An  assignment  by  commissioners  of  bankrupt 
is  the  execution  of  a  statutable  power  ^ven  to  them  for 
a  particular  purpose,  viz.,  the  payment  of  the  bankrupt's 
debts.  Nothing  passes  from  them,  for  nothing  was  pre- 
viously vested  in  them."    That  was  the  state  of  things 
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1861.  under  the  old  Bankrupt  Act;  and  the  Inconvenience  of 
Cartwrioht  it  has  occasioned  an  enactment  by  the  legislature,  by 
which  that  state  of  things  no  longer  exists.  The  assign* 
ment  by  commissioners  is  a  thing  no  longer  in  existence. 
The  state  of  things  which  Lord  EUenborough  adverted  to 
— of  nothing  passing  by  assignment  because  nothing  was 
previously  vested  In  the  commissioners,  and  considering 
the  election  by  the  commissioners  as  an  execution  of  a 
power — ^has  gone  by.  By  the  142nd  (a)  section  of  the 
existing  Bankrupt  Act,  when  any  person  shall  have  been 
adjudged  a  bankrupt,  all  his  estate  and  effects,  present 
and  future,  become  absolutely  vested  in  the  assignees  for 
the  time  being.  Nothing  can  be  more  clear  than  this. 
Nothing,  therefore,  can  be  more  dear  than  that  the  state 
of  things  upon  which  the  whole  decision  In  Copeland  y. 
Stephens  proceeded,  viz.,  that  nothing  vested  until  the 
power  was  exercised.  Is  no  longer  applicable  to  the  right 
of  those  who  claim  by  assignment  under  assignees  in 


bankruptcy. 

(a)  CXUI.  "That  when  any 
person  8hall  have  been  adjudged  a 
bankrupt,  all  lands,  tenements, 
and  hereditaments,  except  copy 
or  customary-hold,  in  England, 
Scotland,  Ireland,  or  in  any  of 
the  dominions,  plantations,  or  co- 
lonies belonging  to  Her  Majesty, 
to  which  any  bankrupt  is  entitled ; 
and  all  interest  to  which  such 
bankrupt  is  entitled  in  any  of 
such  lands,  tenements,  or  heredi- 
taments, and  of  which  he  might, 
according  to  the  laws  of  the  several 
countries,  dominions,  plantations, 
or  colonies,  have  disposed ;  and  all 
such  lands,  tenements,  and  here- 
ditaments as  he  shall  purchase,  or 
shall  descend,  be  devised,  revert 
to,  or  come  to  such  bankrupt  be- 
fore he  shall  have  obtained  his 


certificate,  and  all  deeda,papen, 
and  writings  respecting  the  same 
shall  become  absolutely  vested  m 
the  assignees  for  the  time  bein^, 
for  the  benefit  of  the  orediton  of 
the  bankrupt,  by  virtue  of  their 
appointment,  without  any  deed  or 
conveyance  for  that  purpose ;  and 
as  often  as  any  such  assignee  or 
assignees  shall  die,  or  be  lawfully 
removed  or  displaced,  and  a  new 
assigfnee  or  assignees  shall  be  duly 
appointed,  such  of  the  aforesaid 
real  estate  as  shall  remain  unsold 
or  unconveyed,  shall,  by  virtue  of 
such  appointment,  vest  in  the 
new  assignee  or  assignees,  either 
alone  or  jointly  with  the  eiist- 
ing  assignees,  as  the  case  may 
require,  without  any  conveyance 
for  that  purpose." 
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It  18  very  true  that,  under  the  145th  section,  the  legis-  I86i. 
lature  deals  with  the  right  of  election  on  the  part  of  the  Cartwbight 
assignees  in  bankruptcy.  But  Lord  EUenborough  treated  glovbr. 
as  settled  law  what  Lord  Kenyon  had  previously  laid  .  ~" 
down,  that  the  assignees  in  bankruptcy  are  not  bound  to 
take  a  damnosa  hcsreditas.  Their  right  is  to  be  exercised 
with  a  view  to  the  benefit  of  the  creditors.  Therefore, 
the  145th  section  of  the  Bankrupt  Act  gives  to  those 
assignees  who  have  vested  in  them  all  the  property  of 
the  bankrupt  the  right  to  renounce  and  give  up  the  legal 
interest  which  they  shall  think  it  not  for  the  benefit  of 
the  creditors  to  take ;  and,  in  order  to  secure  to  those 
to  whom  it  is  of  importance,  that  the  election  may 
be  made  in  due  time,  the  latter  part  of  the  145th 
section  provides  that,  if  the  assignees  should  not  elect 
whether  they  will  accept,  any  person  entitled  to 
the  rents  of  the  leasehold  property,  or  any  person 
claiming  under  him,  shall  be  entitled  to  apply  to  the 
Court;  and  the  Court  shall  order  election  to  be  made. 
But  no  such  right  is  reserved  to  the  bankrupt ;  and  yet  it 
is  argued  that,  till  the  election  not  to  renounce  but  to 
take  the  legal  interest  is  made  by  the  assignees,  notwith- 
standing the  142nd  section,  the  bankrupt  is  the  owner  of 
the  leasehold  interest,  and  has  the  term  of  years  vested  in 
him.  I  have  pointed  out  already  that  the  old  decision  of 
Copeland  v.  Stephens,  where  the  commissioners  could 
only  act  in  execution  of  a  power,  has  no  application  to 
the  present  law.  It  only  remains  to  consider  that  the 
bankruptcy  occurred  in  August :  and  in  September  the 
assignees  sold  and  conveyed  to  the  leasehold  interest: 
and  the  question  is,  whether  the  fact  that  the  bankrupt 
remained  in  possession,  and  paid  a  quarter's  rent  six 
months  after  the  bankruptcy,  is  enough  to  give  a  right  to 
the  bankrupt  to  exclude  the  right  of  the  assignees.  I  am 
of  opinion  that  it  is  not.  This  motion  proceeds  on  a 
mistake,  and  must  therefore  be  refused,  but  without 
costs. 
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THE  EMPEROR  OF  AUSTRIA  v.  DAY  AND 
KOSSUTH. 


0 


N  the  28th  of  Febrnary,  1861,  Sir  H.  Calms,  ys\^ 
Mr.  Cotton,  moved  ^x  partem  on^  behalf  of  the  Emperor^ 
for  an  injunction  that  the  defendants,  Messrs.  Day,  until 
and  at  the  hearing  might  be  reatrained  from  prlntiiig, 
or  lithographing,  or  manufacturing  any  documenta  |mr* 
porting  to  be  the  notes  of  the  Hungarian  st^itc  or  nation, 
or  notes  with  the  royal  anna  of  Ilujigary  printed 
thei^eon;  and  in  the  mean  time,  and  until  the  hearing  of 
Hm  cause,  might  be  reatraincd  by  the  like  order  and 
injunction  fiom  Jelivering  to  the  defendant  Louis  Kossuthj 
or  painting  with  or  permitting  Messrs.  Day  to  part  with 
or  deliver  to  any  person  the  plates  prepared  by  JtegbTtc, 
Day  aforcs^aidj  or  auy  of  them,  or  the  documents  printed 
or  lithographed  thereupon,  or  any  of  the  documents  in  their 
po&ecs^ion  purporting  to  be  a  note  of  the  Hungnriaa 
state  or  nation,  or  any  notes  in  their  posj^ession  with  the 
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consists  of  notes  of  the  National  Bank  of  Austria,  which         >S01. 
are  issued  under  the  authority  of  the  plaintiff,  as  Emperor         thb 
of  Austria  and  King  of  Hungary ;  and  these  notes,  under  ^^^vbttlix' 
the  authority  of  the  plaintiff,  circulate  in  Hungary  as  «^« 

money,  and  are  for  various  sums  of  one  florin  and  upwards     Kossuth. 
each.  Statement. 

4.  The  plaintiff  has  lately  ascertained  that  Messrs. 
Day  &  Sons,  who  are  lithographers,  by  the  direction  of 
Louis  Kossuth,  who  is  residing  in  England,  have  prepared 
plates  for  printing  documents  which  purport  to  be  notes 
of  the  Hungarian  state  or  nation  for  various  sums  of 
money,  and  which  are  designed  to  be  circulated  as  money 
in  the  kingdom  of  Hungary ;  and  that  Messrs.  Day,  by 
the  direction  of  Louis  Kossuth,  are  now  engaged  in 
printing,  from  the  plates  so  prepared,  documents  which 
purport  to  be  such  notes  as  aforesaid,  and  called,  for  dis- 
tinction's sake,  spurious  notes. 

6.  The  body  of  each  of  such  notes  is  in  the  Hungarian 
language,  and  has  on  the  border  thereof,  in  German  and 
also  in  Sclavonic  and  other  languages,  the  amount  for 
which  it  purports  to  be  a  note,  and  at  the  bottom  a  copy 
or  print  of  the  royal  arms  of  Hungary.  Some  of  these 
documents  arc  for  one  florin  each ;  the  body  of  each  of 
such  one-florin  notes,  when  translated  into  English,  is 
as  follows : — 

ONE  FLORIN. 

This  Monetary  Note  will  be  received  in  every  Hungarian 

State  and  Public  Pay-0fl5ce  as 

ONE    FLORIN    IN    SILVER, 

Three  Zwanzigers  being  one  florin;  and  its  whole  nominal 

value  is  guaranteed  by  the  State. 

In  the  name  of  the  NATION, 

Kossuth,  Louis. 

6.  The  said  spurious  notes  for  sums  larger  or  smaller 
tlian  one  florin  are,  with  the  necessary  variations  of  the 
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amount;  the  same  as  those  stated  above ;  and  the  total 
nominal  amount  of  the  spurious  notes  which  Messrs.  Day 
are  manufacturing  will  exceed  one  hundred  millions  of 
florins  (a). 

7.  Messrs.  Day  &  Son  have  in  their  possession  a  very 
large  number  of  the  spurious  notes  entirely  or  nearly 
completed,  and  will,  unless  restrained,  shortly  deliver  to 
the  defendant  Louis  Kossuth  the  spurious  notes  they  arc 
manufacturing ;  and  the  said  Kossuth  intends,  as  soon  as 
he  receives  the  said  spurious  notes,  without  any  authority 
from  and  against  the  will  of  the  plaintiff,  to  send  the  spu- 
rious notes  to  Hungary,  and  to  sell  some  of  them  to  such 
of  the  plaintiff's  subjects  and  other  residents  as  will  take 
them,  and  by  this  and  other  means  to  introduce  the  same 
into  circulation  into  Hungary ;  and  he  intends  to  use  the 
remainder  of  such  notes  for  other  purposes  in  Hungary 
in  violation  of  the  rights  and  prerogative  of  the  plaintiff, 
as  king  of  that  country,  and,  among  other  purposes,  for 
the  promotion  of  revolution  and  disorder.  The  plaintiff 
has  never  in  any  way  authorised  the  manufacture  of  the 
said  notes,  or  the  use  thereon  of  the  royal  arms  of  Hun- 
gary; and  the  introduction  of  the  said  notes  into  Hungary 
will  create  a  spurious  circulation  there,  and  by  that  and 
other  means  cause  great  detriment  to  the  State  and  to 
the  subjects  of  the  plaintiff. 

8.  Messrs.  Day,  before  they  prepared  the  plates  for 
the  documents,  were  aware  of  the  purpose  for  which 
Louis  Kossuth  intended  to  use  the  same,  and  that  he 
was  not  authorised  by  the  plaintiff  to  prepare  or  issue 
the  same ;  and  that  the  said  documents  were  in  violation 
of  the  rights  of  the  plaintiff,  as  King  of  Hungary.  But 
they  intend  to  deliver  the  said  notes  when  completed 
to  Louis  Kossuth,  and  will  do  so  unless  restrained  by 
injunction. 


(a)  It  was  stated  in  court  that 
the  weig;ht  of  the  paper  of  the 


notes  already  manufactured  was 
considerably  above  seventeen  toofl. 
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The  bUl  prayed  (besides  the  injunction)  that  Messrs.       ^^ 
Day  might  be  decreed  to  deliver  to  the  plaintiflP,  to  be        Thb 
destroyed,  the  plates  and  any  documents  printed  or  litho-      Austria 
graphed  therefix)m,  and  any  other  documents  purporting      d^y^  and 
to  be  notes  of  the  Hungarian  state  or  nation,  or  notes     Kossuth. 
with  the  royal  arms  of  Hungary  printed  thereon.  statemmt. 

It  appeared  from  the  affidavit  of  Rudolph  Count 
Apponyi,  the  ambassador  of  his  Imperial  Majesty,  made 
in  support,  and  nearly  in  the  terms,  of  the  allegations  in 
the  bill,  that  he  first  received  information  on  the  3rd  of 
February,  that  Messrs.  Day  &  Son  were  engaged  in  mar 
nufacturing  the  said  spurious  notes ;  on  receiving  the  in- 
formation he  at  once  applied  to  her  Majesty's  principal 
Secretary  of  State  for  Foreign  Affieurs,  and  requested  that 
her  Majesty's  Government  would  interfere  and  prevent  the 
manufacture  of  the  said  spurious  notes ;  and  on  the  23rd  of 
February  he  received  a  reply  from  the  said  Secretary  of 
State,  to  the  effect  that  her  Majesty's  Government  were  un- 
able to  interfere ;  and  he  at  once  thereupon  communicated 
with  the  Government  at  Vienna  of  his  Imperial  Majesty 
the  Emperor  of  Austria ;  and  on  the  26th  of  February  he 
received  instructions  to  use  the  name  of  his  Imperial 
Majesty  in  such  proceedings  as  he  might  think  necessary 
to  institute  with  reference  to  the  said  spurious  notes. 

On  the  19th  of  March,  the  defendants  applied,  on  notice, 
to  have  some  day  appointed  for  the  motion  to  dissolve 
the  injunction ;  but  it  was  ultimately  arranged  to  stand 
over,  in  order  to  prepare  additional  evidence.  On  the 
16th  of  March,  the  defendant  Kossuth  filed  the  following 
affidavit : — 

"I.  I  am  by  birth  a  Hungarian  noble,  of  the  county 
of  Zemplen,  in  the  kingdom  of  Hungary.  When  Ferdi- 
nand v.,  formerly  King  of  Hungary,  ceased  to  be  King 
of  Hungary,  and  the  throne  was  thereby  vacant,  I  was, 
by  the  lawfrdly-simunoned  and  duly-constituted  Estates 
of  Hungary,  consisting  of  botii  Houses  in  National  Diet 

VOL.   II.  X   X 
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1861.        assembled;  on  the  14th  day  of  Aprils  1849,  appointed 
thb         and  named  to  be  Governor  President,  until  the  Diet 
IwKiJL^^  should  have  adopted  a  permanent  settlement  for  the 
^'  government  of  the  kingdom;  and,  on  the  19th  day  of 

Kossuth.  April,  I  took,  in  the  presence  of  the  said  Diet,  in  the 
Statement,  great  Reformed  Church  of  Debreozen,  the  solemn  oath 
appointed  by  the  Diet  to  be  taken  by  me  as  such 
Governor  President,  and  then  swore  that  I  would  be 
true  and  £uthful  to  the  authority  and  functions  that 
had  been  vested  in  me  by  the  said  Diet.  The  said 
appointment  and  nomination,  and  the  authority  and 
functions  thereby  vested  in  me,  have  never  been  revoked 
or  superseded ;  nor  has  any  other  appointoent  or  nomi- 
nation been  since  made ;  nor  has  any  person,  ever  since 
Ferdinand  V.  ceased  to  be  King  of  Hungary,  been  called 
to  fill  the  throne  of  Hungary,  or  been  accepted  or 
crowned  as  King  of  Hungary,  by  the  said  Estates  of 
Hungary,  to  whom  alone  the  power  belongs,  by  the 
fundamental  laws  of  Hungary,  to  do  any  of  these  acts. 

^^  2.  The  plaintiff  in  this  suit  is  not  and  never  has 
been  Eling  of  Hungary  either  dejure  or  de  facto.  He  w 
not  King  of  Hungary  dejure^  inasmuch  as  the  succession 
to  the  throne  of  Hungary  is  a  matter  of  strict  settie- 
ment  under  the  fundamental  laws  of  Hungary ;  and  the 
claim  to  that  succession  can  only  arise  after  the  death  of 
the  last  king.  But  the  last  king,  Ferdinand  V.,  still  lives. 
Moreover,  in  conformity  with  the  2nd  Article  of  the  Act 
of  the  Diet  of  1723,  by  which  alone  the  present  House 
of  Hapsburg-Lorraine  was  accepted  by  the  Estates  of 
Hungary  as  having,  under  the  conditions  therein  named, 
a  lawful  and  thereby  established  order  of  succession  to 
the  throne  of  Hungary,  the  right  of  succession  can  only 
devolve  on  the  next  heir  of  the  last  king.  But  the 
present  Emperor  of  Austria  is  not  the  next  heir  of 
Ferdinand  V.,  the  last  King  of  Hungary,  were  not  that 
king  himself,  as  in  fact  he  is,  still  living.     The  plaintiff 
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18  not  King  of  Hungary  de  facto ^  inasmuch  as,  by  the        i^^i- 
fundamental  laws  of  Hungary — ^which  all  the  last  fourteen         tub 
kings  of  Hungary  have  successively  sworn    shall   be     ^u^tria 
observed,  in  every  point  and  article,  by  themselves  and     .^  y'jlvb 
their  successors — no  one  can  be  king  de  facto  unless  and     Kossuth. 
until  he  has  been  lawfully  crowned  as  king  within  the     statement. 
kingdom  of  Hungary;   and  he  must  be  thus  crowned 
within  six  months  after  the  day  of  the  death  of  a  deceased 
king.     And  it  is  particularly  declared  by  the  said  funda- 
mental laws  of  Hungary  that  all  the  nobles  of  the  king- 
dom are  members  of  the  Sacred  Crown  of  Hungary,  and 
that  they  are  subject  to  no  one  except  to  a  lawfully 
crowned  king. 

"  3.  The  plaintiff,  falsely  called  in  the  said  bill  of  com- 
plsunt  in  this  cause  *  King  of  Hungary,'  has  not,  and 
never  has  had,  the  sole  and  exclusive  privilege  of  autho- 
rising the  issue  in  Hungary  of  notes  for  payment  jf 
money  to  be  circulated  in  that  country  as  money.  Were 
the  plaintiff  King  of  Hungary,  which  he  is  not,  he 
would  not,  without  the  consent  of  the  Diet,  possess  this 
privilege  and  authority.  And  not  only  have  this  privilege 
and  authority  never  been  granted  by  the  Estates  of 
Hungary  to  any  king  of  Hungary,  but  the  Estates  of 
Hungary  have  formally  recorded  their  denial  and  protest 
that  the  king  can  issue  notes  of  his  own  authority.  The 
only  person  to  whom  the  Estates  of  Hungary,  in  National 
Diet  assembled,  have  ever  granted  the  power  and  autho- 
rity to  issue  notes  for  payment  of  money,  to  be  circulated 
in  that  country  as  money,  and  the  only  person  who  has 
ever  possessed  lawful  power  to  issue  or  to  authorise  the 
issue  of  such  notes,  has  been  myself;  to  whom,  while  I 
was,  in  the  year  1848,  responsible  Minister  of  Finance 
to  the  then  King  Ferdinand  V.,  the  power  to  issue  such 
notes  was  then  given  by  the  Estates  of  the  kingdom  in 
National  Diet  assembled,  and  to  whom,  after  I  had  been 
appointed,  named,  and  sworn  as  Governor  President  of 
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18W.        Hungary -in  1849,  power  to  authorise  the  issue  of  such 
The         notes  was  then  again  ^veu  by  the  Estates  of  the  kingdom 
^^IvBTRiA^  in  National  Diet  assembled,  to  meet  the  emergencies 
^'  that  then  existed. 

Kossuth.  ^^  4.  The  plaintiff,  falsely  called  in  the  said  bill  *  King 
Statement.  ^^  Hungary,'  has  not,  and  never  has  had,  the  sole  and 
exclusive  privilege  of  authorising  to  be  aflixed  to  any 
document  intended  to  be  published  or  circulated  in  Hun- 
gary, the  national  arms,  in  the  said  bill  erroneously  called 
the  royal  arms  of  that  country.  Were  the  pliuntiff  King 
of  Hungary,  which  he  is  not,  he  would  not  possess  this 
privilege  and  authority.  There  do  not  now  exist,  and 
never  have  existed,  any  royal  arms  of  Hungary.  The 
crown  of  Hungary,  which  must  be  deemed  the  most  im- 
portant part  of  the  arms  of  Hungary,  is  the  property  of 
the  nation,  and  not  of  the  king,  even  though  he  be  a 
layrfuUy-crowned  king.  It  is  expressly  declared  by  the 
fundamental  laws  of  Hungary,  that  every  noble  is  a 
member  of  the  Sacred  Crown  of  Hungary;  and  I,  who 
am  a  noble  of  Hungary,  have  an  absolute  and  hereditary 
share  in  those  rights  of  the  nation,  of  which  the  crown 
has  always  been  taken  to  be  the  symbol.  It  is  even 
required,  by  the  ftmdamental  laws  of  the  kingdom,  which 
all  the  last  fourteen  kings  of  Hungary  (that  is  to  say,  all 
those  of  the  Hapsburg  race)  have  sworn  to  observe  and 
keep,  that  persons  shall  be  chosen  by  the  Estates  of  the 
nation,  who  shall  have  the  keeping  of  the  crown  itself, 
and  this  within  the  kingdom  of  Hungary.  The  other 
part  of  the  device  engraved  upon  the  said  notes,  and  the 
whole  of  which  is  in  the  said  bill  falsely  called  *  The 
Royal  Arms,'  consists  of  the  shield  of  the  national  em- 
blem  or  arms.  But  neither  the  use  of  this  emblem,  nor 
the  authorisation  of  the  use  of  it,  is  in  any  sense  or  man- 
ner the  exclusive  privilege  of  the  King  of  Hungary,  did 
there  now  exist  a  King  of  Hungary,  which  there  does 
not.     The  use  of  this  emblem  is  not  only  the  right  of 
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every  Hungarian^  but  the  use  of  it  is,  in  point  of  fact, 
common  and  habitual  with  men  of  all  classes  in  Hungary, 
and  it  is  daily  used  and  put  by  them  upon  published 
newspapers  and  other  articles  of  all  sorts  publicly  ex- 
hibited for  sale.  And  this  is  done  in  strict  conformity 
with  the  laws  and  the  records  of  the  kingdom  of  Hun- 
gary, which,  throughout  and  invariably,  speak  of  *  Eegni 
CoTonay  and  *  Regni  Insigne^  not  *  Regii  Corona^  or 
*  Regis  Insigne.^ 

*^  5.  And  I  say  that,  in  the  notes  complained  of  in  the 
plaintiff's  said  bill,  the  said  national  emblem  and  crown, 
in  the  bill  erroneously  called  the  Royal  arms,  are  merely 
introduced  into  the  ornamental  border  which  surrounds 
the  notes,  as  the  well-known  national  emblem,  but  not 
for  the  purpose  of  in  any  respect  giving  authenticity  to 
such  notes. 

^^  6.  The  notes  in  the  said  bill  mentioned,  and  therein 
fsdsely  called  *  spurious  notes,'  do  not  purport  to  be 
anything  else  than  what  is  stated  in  words  upon  the  face 
of  them.  They  have  no  resemblance  whatever  to  any 
other  notes  mentioned  in  the  said  bilL 

**  7.  It  is  not  true,  but  it  is  wholly  and  entirely  con- 
trary to  the  truth,  that  I  have  intended,  as  soon  as  I 
receive  the  notes,  falsely  in  the  said  bill  called  ^  spurious 
notes,'  to  send  them  to  Hungary,  and  to  sell  some  of 
them  for  divers  sums  of  money  to  any  persons  resident 
there  or  elsewhere,  and  by  this  and  other  means  to  in- 
troduce the  same  into  circulation  in  Hungary.  My  inten- 
tions could  not  be  known  to  the  plaintiff,  or  to  Rudolph 
Count  Apponyi,  his  ambassador  in  England.  I  affirm 
and  declare  the  fact  to  be,  that  the  present  state  of 
Europe,  and  the  Austrian  Government,  being  such  as  to 
make  the  happening  of  great  changes  in  the  relations  of 
lawful  right  and  the  dominion  of  force  seem  not  only 
possible  but  probable,  I  deemed  it  to  be  my  duty  to  take 
such  means  as  I  was  able  to  meet  such  an  emergency  aa 
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might  thus  probably  arise,  and  to  prevent  the  state  and 
subjects  of  Hungary  from  suffering  the  detriment  that 
would  necessarily  follow  from  the  want  of  a  sufficient 
means  of  circulation  as  money ;  and  I  have  accordingly 
had  the  notes  in  the  said  bill  named,  prepared,  and  made 
ready,  but  had  already,  before  the  filing  of  the  said  bill, 
made  provision  for  their  safe  keeping  in  England  until 
the  happemng  of  the  emergency  which  could  alone  make 
the  use  of  them  in  Hungary  to  be  consistent  with  events. 
And  I  affirm  and  declare  that  I  neither  have  attempted, 
nor  have  ever  had  the  intention  to  attempt  to  introduce 
the  said  notes,  falsely  in  the  said  bill  called  *  spurious 
notes,'  into  Hungary,  so  long  as  the  present  constitution 
of  forcible  dominion  exists  there.  What  the  plaintiff  calls 
*  revolution,'  but  which  will,  in  fact,  be  the  restoration 
of  the  laws  and  rights  of  Hungary,  must  itself  have  hap- 
pened in  Hungary  before  the  notes  in  the  said  bill  named 
can  acquire  the  value  of  which  the  plaintiff  expresses  bo 
much  fear  through  their  circulation  in  the  kingdom  of 
Hungary. 

"8.  Detriment  to  the  state  and  to  the  subjects  of 
Hungary  cannot,  therefore,  be  caused  by  the  making  of 
the  said  notes,  or  by  their  introduction  into  Hungary.  On 
the  contrary,  the  said  notes  could  only,  under  any  circum- 
stances, be  the  means  of  relief  to  the  state  and  subjects 
of  Hungary  from  the  great  loss  and  detriment  which  the 
said  state  and  subjects  have  already  suffered  through  acts 
done  in  the  name  and  on  the  part  of  the  plaintiff  When 
I  was  Minister  of  Finance  to  King  Ferdinand  V.,  and  it 
was  known  that  I  was  about,  in  that  capacity,  to  arrange 
for  the  issue  of  some  notes  upon  the  credit  of  a  metallic 
basis,  the  National  Bank  of  Austria,  which  is  named  in 
the  said  bill,  sent  one  of  its  directors,  the  late  Baron  Sina, 
to  me  at  Pesth,  to  beg  me  not  to  make  arrangements  for 
the  issue  of  such  notes,  and  offering  me,  in  my  official 
capacity,  a  low  of  from  10,000,00Q^.   to  12,O00,00Q/t, 
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without  interest^  and  such  further  sum  as  the  exigencies        1661. 
of  Hungary  might  require,  if  I  would  consent  not  to  agree         thb 
to  the  issue  of  any  notes  until  the  time  of  the  expiration      xvbtma 
of  the  privileges  which  the  said  bank  had  from  the  Empe-  ^' 

ror  of  Austria,  as  such,  and  not  as  King  of  Hungary.  I  Kossuth. 
rejected  the  offer,  upon  the  ground  that  Hungary  had  statemmi. 
nothing  to  do  with  the  privileges  of  the  National  Bank  of 
Austria.  I  reported  the  facts  to  the  Diet,  which  ap- 
proved of  the  course  I  had  taken.  These  notes  were 
accordingly  issued,  upon  the  security  of  a  metallic  basis, 
which,  to  the  amount  of  several  millions  of  florins  in 
silver,  was  deposited  by  me  in  the  Commercial  Bank  of 
Hungary  at  PestL  The  Diet  afterwards  authorised  me, 
as  before  said,  to  issue  notes  upon  the  credit  of  the  State ; 
and  such  notes  were  issued  in  the  autumn  of  1848,  and 
again,  under  the  separate  authorisation  before  mentioned, 
in  the  spring  of  1849.  But  these  notes  differed  from 
those  in  the  said  bill  mentioned,  inasmuch  as  they  bore 
a  date  and  number  in  writing,  and  my  official  signature 
as  Minister  of  Finance,  or  otherwise ;  while  the  present 
notes  bear  no  dates,  have  a  niunber  in  print,  and  have  no 
official  title  after  my  name,  but  the  words  '  in  the  name 
of  the  nation'  are  put  before  my  name.  When  an 
Austrian  army  invaded  the  kingdom  of  Hungary,  by 
direction  of  the  plaintiff,  early  in  1849,  and  it  was  deemed 
advisable  that  the  seat  of  government  should  be  removed 
for  a  time  to  Debreczen,  I  did  not  take  with  me  the  silver 
which  had  been  deposited  by  me  in  the  Bank  at  Pesth  as 
the  metallic  basis  and  security  for  the  notes  first  above- 
named,  because  I  supposed  that  this,  not  being  the  pro- 
perty of  any  individuals,  but  only  of  the  nation,  would 
be  deemed  sacred.  The  invading  army,  however,  took 
possession  of  the  whole  of  the  silver  thus  deposited ;  and 
afterwards  all  the  three  sets  of  notes  which  had  been 
issued  by  me,  or  in  my  name,  with  the  sanction  and 
under  the  direct  authority  of  the  Estates  of  the  kingdom. 
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18G1.        ^ere  first  declared  valueless  for  public  purposes,  and 
The         afterwards  ordered  by  the  generals  and  others  acting  in 
^^^^ix^  the  name  of  the  plaintiff,  to  be  given  up  by  the  holders; 
Day  '  ND     *^^*  ^^  point  of  fact,  a  very  large  quantity  of  the  said 
KoBsuTu.     notes,  amounting   in   the   whole  to  more   than  thirty 
Statement,     millions    of  florins  in  denominational   value,  were  ac- 
tually   afterwards    confiscated,    whereby    the    holders 
thereof  were  unlawfiilly  and  by  force  deprived  of  their 
property  and  of  the  fruits  of  their  honest  labour  and 
earnings. 

'^  9.  In  consequence  of  the  heavy  detriment  and  loss 
thus  suffered  by  the  state  and  subjects  of  Hungary,  I 
have  deemed  it  to  be  my  duty  to  take  such  means  as  will 
enable  the  equivalent  of  the  confiscated  notes  to  be  restored 
to  those  from  whom  they  have  as  aforesaid  been  forcibly 
confiscated,  should  the  circumstances  arise  that  will  enable 
redress  to  be  given  for  the  forcible  wrong  thus  done  to  a 
very  large  number  of  the  persons,  and  to  so  large  an 
amount  of  property,  in  Hungary. 

"  10.  My  life  and  actions  are  before  the  world ;  and  it 
has  been  my  wish  and  care  never  to  do  any  act  in  England 
which  is,  or  could  be  deemed  to  be,  an  infringement  of 
the  laws  of  England." 

On  the  19th  of  March  he  filed  a  second  affidavit,  deny- 
ing the  title  of  the  plaintiff  to  be  King  of  Hungary, 
and  setting  forth  the  Act  of  Settlement  passed  by 
the  Diet  in  1723,  and  enrolled  as  Articles  of  the  Diet 
of  that  year  among  the  laws  of  Hungary.  The  general 
object  of  this  affidavit  appeared  to  be  to  show  that,  by  the 
constitution  of  the  kingdom  of  Hungary,  the  sovereign 
was  bound  to  swear  to  observe  the  constitution ;  that  the 
only  prince  of  the  House  of  Hapsburg-Lorraine  who 
inherited  the  Austrian  dominions,  and  who  did  not  swear 
the  said  oath,  was  Joseph  II.  of  Austria,  who  never  was 
acknowledged  as  King  of  Hungary. 

Sabbas  Vukovics,  a  Hungarian  noble,  formerly  a  judge 
in  the  county  of  Temes,  member  of  the  Diet  of  Hungary, 
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and  Minister  of  Justice  of  the  kingdom  of  Hungary, 
deposed  that  he  was  well  acquainted  with  the  laws  of 
that  country,  and  corroborated  the  affidavit  of  the  defen- 
dant Kossuth ;  and  deposed  that  the  introduction  of  the 
notes  into  Hungary  could  never  create  a  spurious  circu- 
lation there,  as  they  could  never  come  into  circulation  at 
all  unless  and  until  their  issue  and  circulation  were 
lawfully  sanctioned  by  the  Diet. 

The  defendant  William  Day,  a  member  of  the  firm, 
deposed  that  in  October,  1860,  he  was  applied  to  by  Mr. 
Phillips,  a  merchant  residing  at  Southampton,  to  furnish 
designs  for  notes  to  be  printed  from  stone,  and  sent 
abroad;  that  he  prepared  designs  accordingly;  that  he 
was  afterwards  referred  to  the  defendant  Kossuth ;  and 
that  he  believed  the  notes  were  not  intended  in  any  way 
to  be  imitations  of  any  notes  actually  in  circulation  in 
Hungary,  and  that  Kossuth  had  a  right  to  issue  them  in 
the  form  in  which  they  were  to  be  printed. 

On  behalf  of  the  defendants,  there  was  given  in  evi- 
dence the  act  of  abdication  of  the  Emperor  Ferdinand  Y. 
of  Austria,  dated  Olmutz,  December  2nd,  1848,  re- 
nouncing the  "  Austrian  Imperial  Throne "  in  favour  of 
his  brother's  son.  This  document  was  signed  by  Ferdi- 
nand and  his  brother  Francis  Charles,  and  countersigned 
by  the  Austrian  Minister  Schwarzenberg,  but  not  by  the 
Hungarian  Minister.  The  circumstance  relied  on  by 
the  defendants  as  to  this  part  of  the  case  was,  that  there 
was  no  renunciation  of  Hungary,  but  only  of  the  Aus- 
trian empire,  and,  consequently,  it  was  contended  that 
Ferdinand  V.  was  still  King  of  Hungary. 

On  behalf  of  the  plaintiff,  in  reply,  there  was  given  in 
evidence  the  affidavit  of  Colomann  Beke,  counsel  in  the 
Hungarian  Chancery  at  Vienna,  Nicholas  Rehorovszky, 
crown  advocate  in  Hungary,  and  Michael  Hengelmiiller, 
President  of  the  Tribunal  of  Commerce  at  Presburg, 
who  deposed  that  they  were  well  acquainted  with  Hun- 
garian law,  and  with  the  events  that  took  place  in  1848. 


1801. 

The 

Empeuor  op 

Austria 

V. 

Day  and 

Kossuth. 

Statement. 


Emperor  of 
Austria 


640  CASES  IN  GHANCERT. 

1861.        That  in  1817,  Francis  I.  of  Austria  and  King  of  Hun- 

The         gary,  granted  a  charter  to  the  National  Bank  of  Austria 

in  Vienna,  and  thereby  gave  the  bank  the  exclusive  privi- 

_   ^'  leji^e  throughout  his  dominions  of  issuinor  bank  notes.    That 

Day  and       ...  .  . 

Kossuth,     its  privileges  have  been  from  time  to  time  renewed,  and  that 

Statement.  ^^^  1^^^  charter  was  one  granted  by  Ferdinand  V.,  dated 
1841,  by  which,  until  1866,  this  bank  has  the  exclusive 
privilege  of  issuing  bank  notes.  That  by  the  15th  clause 
it  is  declared  that  "  the  notes  of  the  bank  are  in  circula- 
tion a  medium  of  payment  favoured  by  law.**  For  the 
acceptance  thereof  in  private  transactions  there  is  no  com- 
pulsion ;  but  this  special  favour  is  granted  to  them,  that 
they  must  be  received  at  all  public  treasuries  as  silver 
coin,  according  to  their  nominal  value.  That  the  legality 
of  such  bank  notes  had  never  been  questioned  in  Hungary 
or  by  the  Diet.  That  although,  in  the  year  1848,  before 
the  commencement  of  the  revolution  wliich  began  in  that 
year,  the  Diet  of  the  year  1847  and  1848  passed  many 
resolutions,  complfuning  of  matters  which  they  considered 
grievances,  they,  to  the  best  of  deponent's  belief,  passed 
no  resolution  against  the  circulation  in  Hungary  of  the 
notes  of  the  bank.  On  the  contrary,  the  validity  in  Hun- 
gary of  these  notes  has  been  recognised  in  many  ways; 
among  others,  by  the  notes  being  taken  at  the  public 
Government  oflBces,  and  also  at  the  municipal  and  other 
local  public  offices  in  Hungary,  and  by  decisions  of  the 
courts  of  law  in  Hungary.  These  courts  have  prosecuted 
persons  who  counterfeited  the  notes  as  offenders  against 
the  laws  of  Hungary,  which  punish  those  who  make  or 
issue  false  money.  These  laws  are  to  be  found  in  the 
first  part  of  the  Corpm  Juris  HungaruBy  Tit.  14. 

The  deponents  proceeded  as  follows :  "  We  have  perused 
the  bill  and  the  affidavits  of  Vukovics  and  Kossuth,  and, 
notwithstanding  the  statements  contained  in  those  affida- 
vits, we  are  of  opinion  that,  according  to  the  law  of  Hun- 
gary, the  charters  of  the  said  bank  were  and  are  valid. 
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In  Hungary  there  exists  unwritten  as  well  as  written  law; 
and  we  are  of  opinion  that,  according  to  the  unwritten  law 
of  Hungary,  the  lex  consuetudinariay  the  king  has  the  sole 
and  exclusive  right  of  granting  such  authority  to  issue  in 
Hungary  notes  for  payment  of  money,  as,  by  the  said 
charter  for  the  year  1841,  was  granted  to  the  National  Bank 
of  Austria.      There  never  has  been  any  law  which  limits 
this  right,     *     *     *     It  may  be  that,  to  authorise  the 
issue  in  Hungary  of  Government  notes  or  paper  money, 
which  individuals  are  to  be  compelled  to  take  in  private 
transactions,  an  Act  of  the  Diet  is  necessary,  but  the  con- 
sent of  the  king  is  necessary  before  any  such  act  of  the 
Diet  can  be  of  any  validity;  and  when  such  Act  has  been 
passed  by  the  Diet  and  assented  to  by  the  king,  the 
paper  money  thereby  authorised  could  not  be  issued  ex- 
cept by  the  king,  or  by  his  oflBcers  in  his  name.     The 
issue,  to  be  legal,  though  authorised  by  the  Diet,  must  be 
the  act  of  the  king,  and,  except  during  the  rebellion  in 
Hungary,  which   occurred  in  the  year  1848-1849,  no 
one  ever  attempted  to  issue  in  Hungary  without  the 
authority  of  the  king  bank  notes  such  as  those  issued  by 
the  Bank  of  Austria.     ♦     ♦     ♦     The  defendant  Louis 
Kossuth  states  that  the  notes  of  the  Austrian  bank  are 
not  a  legal  tender  in  Hungary.     If  this  means  that  pri- 
vate individuals  cannot  be  compelled  to  take  them  in 
payment,  this  was  previously  to  the  year  1848  the  fact  as 
regards  these  notes  in  Austria  as  well  as  in  Hungary; 
for,  till  the  year  1848,  the  privilege  of  these  notes  was 
that  only  which  is  granted  by  the  15th  clause  of  the 
charter  of  1841 ;  but  in  the  year  1848,  in  consequence  of 
the  monetary  difficulties,  caused  principally  by  the  rebel- 
lion in  Hungary,  the  emperor  issued  an  order  by  which 
the  acceptance  of  these  notes  in  private  transactions  was 
made  compulsory.      It  may  be  a  question  of  constitu- 
tional law  whether  this  order  has  any  effect  in  Hungary ; 
but  we  are  advised  that  it  is  not  necessary  or  material. 
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1861.  on  behalf  of  his  Majesty  to  discuss  this  queBtion.  If  the 
Tub  order  has  no  effect^  the  notes  of  the  bank  still 
^  Au^TR^A^^  circulate  there  with  the  privilege  granted  by  the  15th 
clause  of  the  said  charter.  The  collection  of  the  taxes  in 
Hungary^  and  the  management  of  all  the  state  offices 
there^  is  of  right  and  in  fact  under  the  direction  and 
control  of  the  King  of  Hungary,  without  any  interference 
on  the  part  of  the  Diet ;  and  the  document  set  forth  in 
the  3rd  paragraph  of  the  bill,  stating  that  it  will  be  receiyed 
in  every  Hungarian  State  and  public  Pay-Office,  assumes 
what  is  the  exclusive  right  and  prerogative  of  the  King 
of  Hungary."  The  affidavit  then  set  out  the  circum- 
stances under  which  the  defendant  Kossuth  claimed  the 
right  to  issue  the  notes  in  question;  and  the  affidavit 
stated  to  have  been  claimed  in  consequence  of  the  king's 
refusal  to  issue  such  notes,  and  to  have  been  the  first  act  of 
rebellion.  With  regard  to  the  silver  taken  by  the  em- 
peror, the  affidavit  stated  it  to  be  public  money,  and  that 
it  was  applied  by  the  Government  to  public  purposes.  On 
the  subject  ofthe  royal  arms,  the  deponents  set  out  a  pas- 
sage from  a  treatise  by  Cziraky,  entitled  "Conspectus  Juris 
Publici,"  paragraphs  335  and  337.  The  affidavits  stated 
that  the  national  arms  with  the  crown  would  certainly  be 
considered  in  Hungary  as  the  royal  arms,  and  though 
it  was  true  that  in  Hungary  the  device  was  used  without 
objection  for  purposes  of  ornament  and  on  documents 
not  purporting  to  be  of  a  public  nature,  no  one  without 
the  authority  of  the  Government  had  any  authority  to 
use  it  on  any  document  of  a  public  nature,  or  for  any 
purpose  except  that  of  ornament.  Any  Hungarian  who 
might  see  the  device  (referred  to  in  the  4th  paragraph  of 
Kossuth's  affidavit)  on  the  notes  might  believe  that  the 
paper  on  which  it  was  engraved  was  of  an  official  cha- 
racter, and  had  been  issued  under  the  authority  of  the 
king's  Government. 


Argument.  Mr.    Collier,  with  Mr.   Giffard,  Mr.   C.    T.   Simpson, 
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and  Mr.  J.  Westlahe,  now  moved,  on  behalf  of  the  defen-         I8O1. 
dant,  to  dissolve  the  injunction.  Thb 

Mr.  Collier.— ThQ  first  proposition  I  have  to  submit  is,  ^YusTwa^^ 

that  thous^h  sovereiscn  princes  are  entitled  to  sue  in  the  ^* 

^         ,  11  1     .  /.I        '^^^  ^^^ 

Queen  8  courts,  they  can  do  so  only  m  respect  of  the     Kobsuth. 

same  subject-matter  as  private  individuals,  viz.,  injury  to     Argument. 

their  property  and  personal  rights.  April  I6th. 

Secondly,  That  the  act  complained  of  here,  if  wrong  at 
all,  is  a  public  wrong  either  against  the  law  of  Hungary 
or  the  law  of  England,  and  is  not  within  the  jurisdiction 
of  this  court. 

The  first  case  which  established  the  right  of  a  foreign 
sovereign  to  sue  in  this  country  was  that  of  The  Nabob 
of  Arcot  V.  TTie  East  India  Company  (a) ;  but  though  it 
had  been  previously  decided  in  the  same  case  (6)  that  the 
plaintiff,  being  a  sovereign  power,  could  sue,  and  the 
defendants,  also  a  sovereign  power,  could  be  sued,  yet  the 
bill  was  ultimately  dismissed,  on  the  ground  that  it 
asked  an  account  of  monies  advanced  and  paid  in  con- 
sequence of  treaties  in  the  nature  of  federal  conventions. 
That,  therefore,  was  an  authority  to  show  that  foreign  . 
sovereigns  could  not  sue  in  respect  of  political  transac-* 
tions.  In  Hovenden's  supplement  to  Vesey  (c),  in  a 
note  to  the  case  of  The  Nabob  of  the  Carnatic  v.  The 
East  India  Company^  reported  2  Ves.  56,  that  decision 
was  commented  on  thus:  "  That  a  political  treaty  be- 
tween sovereigns  exercising  sovereign  authority  cannot 
be  the  subject  of  municipal  jurisdiction,  but  that  its 
observance  or  neglect  must  depend  on  that  respect  which 
the  parties  bound  thereby  can  be  made  to  feel,  for  ih^jus 
gentium  is  established  by  the  final  result  of  this  case." 
Lord  Bosslyn  thought  it  doubtful  whether,  in  any  case,  a 
foreign  sovereign  could  sue  or  be  sued  in  a  municipal 
court  in  this  country :  Barclay  v.  Itussell  (rf). 

(fl)  4  B.  C.  C.  180.  (0)  Vol.  I.  page  149. 

{b)  3  Ibid.  202.  (d)  3  Ves.  424—431. 
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IWI.  In   De  La    Torre  v.   Bemale$(a),  which  was  a  bill 

The  seeking  to  charge  the  defendant  for  acts  done  by  him  as 
AusTEiA  agent  for  the  King  of  Spain^  the  Vice-Chancellor  directed 
Da/'ah D  ^^  ^^S  ^  ^^  made  a  defendant,  laying  it  down  that  a 
KoAsuTB.  foreign  sovereign  might  sue  and  be  sued  in  respect  of 
Argument,  i)er8onal  demands  of  a  private  nature.  The  next  cage 
was  that  of  Hullett  v.  Hie  King  of  Spain  (A),  in  which 
Mochado  as  agent  of  the  King  of  Spain,  had  received 
from  the  French  Government  a  sum  of  money  in  satisfac- 
tion of  the  claim  of  certain  Spanish  subjects.  In  that 
case  a  demurrer  was  filed,  which  was  overruled  first  by 
the  Court  below,  and  afterwards  by  the  House  of  Lords. 
That  case  was  decided  by  both  Lord  Lyndhurst  and  Lord 
Bedesdale  on  the  ground  that  the  agent  had  money  of  his 
principal  which  he  was  bound  to  pay  over.  Lord  Redesdale 
said,  "  I  have  no  doubt  foreign  sovereigns  have  a  right  to 
sue,  otherwise  there  would  be  a  wrong  without  a  remedy. 
He  sues  on  behalf  of  his  subjects,  and  if  foreign  sove- 
reigns were  not  allowed  to  do  so,  the  refusal  might  be  a 
groimd  of  war."  The  case  came  on  again  on  a  motion 
that  the  defendant's  answer  might  be  taken  without 
oath  (c),  on  the  ground  that  a  foreign  sovereign  suing  in 
these  courts  is  to  all  intents  and  purposes  in  the  same 
l)08ition  as  a  private  individual.  The  Lord  Chancellor 
there  observed,  "  That  a  foreign  sovereign  did  not  sue  by 
petition  of  right ;  ho  must  sue  and  be  sued  by  his  title, 
but  he  brings  with  him  no  privileges  which  exempt  him 
from  the  common  fate  of  other  suitors." 

The  principle  of  that  decision  was,  that  a  foreign  so- 
vereign could  not  sue  for  the  purpose  of  redressing  a 
public  wrong,  though  he  might  sue  in  respect  of  pro- 
perty which  was  the  property  of  the  nation ;    and  the 

(a)  Not  reported,  but  decided         {h)  1  Dow.  &  C.  109. 
on  the  22nd  of  April,  1818,  and         (c)  Bligh,  N.S.  356. 
referred  to  in  Hovcnden,  vol.  i., 
p.  149. 
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same  principle  was  laid  down  in  the  case  of  The  King        1861. 
of  the   Two  Sicilies  v.    Wilcox  (a).      In   that   case   the         Thb 

plaintiff  was  held  entitled  to  personal  chattels  by  the  doc-  Austria 

trine  of  ear-mark.  t^ .  J\„^ 

DAT   AND 

The  next  case  is  that  of  The  Duke  of  Brunswick  v.  The     Kossuth. 
King  of  Hanover  (b)^  in  which  it  was  held,  that  the  King     Argument. 
of  Hanover,  though  liable  to  be  sued  in  these  courts  for 
acts  done  in  the  capacity  of  a  subject,  could  not  be  sued 
here  when  the  acts  were  done  abroad,  and  when  it  was 
doubtful  in  which  capacity  the  acts  had  been  done. 

These  cases  indisputably  established  the  proposition 
that  a  foreign  sovereign  is  entitled  to  sue  in  respect  of 
any  property  traced  into  this  country,  and  which  has  been 
improperly  dealt  with,  but  that  these  Courts  would  not 
interfere  actively  against  a  foreign  sovereign,  and  by 
j>arity  of  reason  it  would  seem,  would  not  act  in  his  behalf. 
It  remains  to  consider  the  right  ^asserted  and  then  the 
wrong  complained  of,  and  then  to  show  that  neither  the 
right  asserted  nor  the  wrong  complained  of  are  within 
the  cognizance  of  this  Court.  The  right  asserted  is, 
that  the  plaintiff  has  the  exclusive  right  to  issue  paper 
money  in  Hungary,  and  to  aflBx  to  any  document  the 
royal  arms  of  Hungary. 

Assuming  the  plaintiff  is  King  of  Hungary,  he  must 
prove  the  right  he  claims  just  as  if  he  were  a  subject. 
This  Court  would  take  notice  of  the  &ct  that  Hungary 
is  a  constitutional  monarchy,  and,  consequently,  if  the 
plaintiff  has  the  right  claimed  he  must  have  it  either  by 
the  constitution  or  written  laws  of  Hungary.  If  it  be 
contended  that  the  prerogative  right  of  coinage  is  one 
recognised  by  the  law  of  two  nations,  there  is  a  material 
difference  between  issuing  paper  and  manufacturing  the 
precious  metals  into  money :    Vattel  (c). 

That  distinction  was  obvious;  in  the  one  case  there 

(a)  1  Sim.  N.  S.  SOli  (e)  Chitty 'b  ed.^  p.  44. 

(»)  6  Beav.  1. 
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1861.         was    some   Intrinsic  value   in    the  thing  all    over  the 

The         world;   in  the  other,  it  is  a  mere  promise  to  pay,  de- 

^  Au'tria*^'  pending  on  the  will  of  an  emperor  or  IndivIduaL    Any 

^'  one  has  a  right  to  circulate  as  many  promises  to  pay  as 

KoBsuTB.     he  pleases ;  therefore,  the  plaintiff  is  bound  to  prove  the 

Argument.     ^%ht  he  claims  to  restrict  the  defendant's  right. 

But   again,    if  he    does    prove    that    right,   it    is  a 
right  depending  on  municipal  law,  and  is  therefore  not 
within  the  cognizance  of  this  Court.     No   doubt,  this 
Court  will  recognise  foreign  law  as  to  a  question  of  con- 
tract or    status,   as  marriage,  if   not  contrary  to  our 
own,  and  perhaps  being  strictly  personal,  such  as  personal 
character.     But  the  Court  will  not  recognise  a  right  (not 
being  within  the  class  specified  above)  conferred  by  a 
municipal  law :  Jeffreys  v.  Boosey  (a).     In  that  case  the 
House  of  Lords  decided  that  these  courts  will  not  recog- 
nise the  copyright  of  a  foreign  country  so  far  as  restndning 
its  infringement  here.     The  plaintiff  is  bound  to  prove  the 
right  for  which  he  contends ;  but  the  right,  if  it  exists  at 
all,  must  depend  on  the  municipal  law  of  Hungary,  and 
if  so,  cannot  be  recognised  by  this  Court.     This  was  also 
decided  In  Caldwell  v.   Vanvlissengen  (i),  as  to  a  right  of 
patent,  and  in  the  case  of  Holman  v.  Johnson  (c)  as  to  the 
revenue,  in  which  Lord  Mansfield  said,  "No  country  will 
take  cognizance  of  the  revenue  laws  of  another." 

With  regard  to  the  question  of  trade  marks,  there  was 
here  no  pretence  of  imitation  or  counterfeit.  The  only 
ground  on  which  the  Court  interferes  as  to  trade  marks  is 
where  one  party,  by  means  of  imitation,  passes  off  his 
goods  as  those  of  another :  Sykes  v.  Sykes  (rf).  Here  the 
two  notes  were  obviously  different ;  but  even  if  they  were 
similar,  that  would  be  a  felony  by  the  11  George  4  & 
1  Wm.  4,  c.   66,   8.   19. 

(a)  4  Ho.  Lds.  815.  (c)  1  Cowp.  341—3. 

(h)  9  Hare,  416.  \d)  3  B.  &  Creaa.  541. 
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Secondly,  this  wrong,  if  a  wrong  at  all,  is  a  public         i^oi. 
wrong,  or,  in  other  words,  a  crime  either  by  the  law  of        thb 
England  or  the  law  of  Hungary ;  and  in  neither  case  has      Austria 
this  Court  any  jurisdiction  to  restrain  it.     If  the  act  is      dj^y\vd 
an  offence  by  the  law  of  Hungary,  the  emperor  can  obtain     Kossuth. 
redress  in  his  own  courts ;  if  it  is  an  offence  by  the  law  of    Argument. 
England,  the  plaintiff  can  proceed  like  any  other  prose- 
cutor.    In  Southey  v.  Sherwood  (a),  this  Court  refused  to 
interfere  by  injunction  where  the  nature  of  the  book 
was  such  that  the  author  could  not  maintain  an  action  for 
damages ;  the  same  thing  was  laid  down  in  the  case  of 
Lawrence  v.  Smith  (&).    Again,  in  Gee  v.  Pritchard  (c),  it  was 
held  that  the  Court  had  no  jurisdiction  to  restrain  crimes 
except  in  cases  involving  the  protection  of  infants.     The 
only  ground,  in  cases  of  this  kind,  for  the  interference  of 
the  Court  is  for  the  protection  of  property. 

In  Curtis  on  Copyright,  150,  a  decision  of  Lord  Eldon 
was  referred  to,  cited  from  Petersdorff^s  Abridgmenty  558, 
559,  to  show — and  in  Clark  v.  Freeman  (rf),  the  same  prin- 
ciple was  acted  on — that  the  Court  will  not  interfere  in 
these  cases  except  to  protect  property.  In  Tlie  Attorney- 
General  V.  The  Sheffield  Gas  Company  {e)y  it  was  sought 
to  obtain  the  interference  of  the  Court  on  the  ground  of 
an  apprehended  breach  of  the  peace ;  but  the  Court  dis- 
claimed that  ground,  and  held  that  it  was  on  the  ground 
of  injury  to  property  alone  that  the  jurisdiction  of  the 
Court  must  rest.  That  doctrine  was  fatal  to  the  case 
of  the  plaintiff  in  this  Court.  Put  the  case  thus :  the 
Court  will  only  interfere  to  protect  some  legal  right; 
then  could  the  plaintiff  maintain  an  action?  Clearly 
not.  The  declaration,  when  drawn,  would  be  nothing 
but  an  indictment  for  an  offence  committed  against  the 

(«)  2  Mer.  430.  {d)  11  Beav.  112. 

(h)  Jac.  473.  (e)  3  De  G.  M.  k  G.  304. 

(0)  2  Swanst.  413. 
VOL.   II*  ir  Y 


CASES  IN  CHANCERY.  649 

as  it  has  been  recognised  by  treaties  to  which  the  Crown        isei. 
of  England  has  been  a  party,  and  particularly  by  the         tub 
treaties  of  Vienna  and  Aix-k-Chapelle.     [The  learned  ^Yustria'"' 
counsel  then  referred  to  and  commented  at  some  length  on     ^    ^• 
the  second  affidavit  of  the  defendant  Kossuth.  J     By  that     Kossuth. 
Act  of  Settlement,  the  Kings  of  Hungary  have  declared    jr^ummt. 
that  no  act  on  their  part  is  valid  unless  confirmed  by 
the  Estates  of  the  realm,  and  that  they  would  not  govern 
the  country  by  edicts  and  proclamations.    But  the  Estates 
of  the  realm  have  declined  to  give  this  very  power  to  tho 
king. 

The  plaintiff  does  not  assert  a  right  of  coining  the  pre- 
cious metals,  his  claim  is  to  issue  promissory  notes ;  and 
that  he  must  prove  by  evidence,  as  it  is  clearly  not  a 
prerogative  right  given  by  the  law  of  nations.  Se- 
condly, if  he  had  such  a  prerogative  by  the  law  of  nations, 
as  regards  Hungary  his  is  only  a  limited  monarchy; 
and  his  right  is  not  allowed  by  the  Diet. 

There  is  no  writer  on  international  law  who  places  the 
prerogative  right  beyond  the  coinage  of  metal,  which  is  a 
right  recognised  by  Lord  Coke ;  but  that  is  a  different 
thing  from  the  right  of  issuing  paper  money.  Mr.  Chitty's 
edition  of  Vattel  is  comparatively  recent,  but  he  recog- 
nises no  such  right.  [Mr.  Collier  read  and  commented 
on  the  second  affidavit  of  M.  Kossuth,  and  proposed  to 
read  an  extract  from  a  State  paper  setting  forth  the  me- 
diation of  England  between  the  King  of  Hungary  and 
the  insurgent  States.] 

Sir  Iluffh  Cairm  objected,  that  this,  if  evidence  at  all, 
was  a  treaty,  and  must  be  produced  from  the  Foreign 
Office  and  duly  proved. 

The  Vice-Chancellok  allowed  the  extract  to  be 
read  de  bene  esse. 

Y  y2 
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Mr.  Collier  then  called  his  Honour's  attention  to  the 
constitution  of  Hungary,  for  the  purpose  of  showing  that 
the  plaintiff,  by  the  law  of  Hungary,  had  not  the  right 
specified  in  the  bill;  and  contended  that  the  evidence 
showed  that  the  plaintiff  had  not  the  monopoly  of  the  use 
of  the  Royal  arms  of  Hungary.  There  was  a  distinction 
between  the  insignia  regni  and  insignia  regis;  in  fiact 
the  nobles  are  members  of  the  Sacred  Crown  of  Hungary 
and  entitled  to  use  the  royal  arms. 

In  conclusion,  the  plaintiff,  though  recognised  diplo- 
matically as  governing  Hungary,  yet  coming  into  an 
English  court,  must  prove  his  title,  which  has  not  been 
done  here.  He  is  not  Eng  of  Hungary,  because 
the  only  crowned  King  of  Hungary  still  lives,  and 
has  not  been  shown  to  have  abdicated :  and  if  he  had, 
the  throne  could  only  be  filled  by  the  election  of  tiie 
Estates. 

Again,  assuming  he  is  King  of  Hungary,  he  has  only 
a  limited  authority,  limited  by  the  Act  of  Settlement, 
from  which  he  alone  derives  his  title  to  the  throne,  and 
which  deprives  him  of  the  right  he  claims,  even  if  it  had 
been  given  him  by  the  law  of  nations. 

Again,  even  if  he  had  this  right,  it  is  a  public  right,  of 
which  this  Court  will  not  take  cognisance,  neither  will 
the  Court  take  cognisance  of  a  mere  right  conferred  by 
foreign  laws  on  a  foreign  subject. 

Lastly,  the  injury  complained  of,  if  injury  at  all,  is  a 
political  offence,  of  which  this  Court  will  not  take  notice. 
If  it  be  an  offence,  it  is  a  crime,  and  must  be  dealt  with 
in  a  criminal  court.  If  it  is  an  offence  by  the  law  of 
Hungary,  the  plaintiff  has  himself  the  means  of  re- 
dress, and  must  not  come  to  this  Court  for  aid  to  govern 
Hungary.  This  Court  has  never  exercised  such  a  juris- 
diction, and  it  will  not  now,  for  the  first  time,  attempt 
to  do  so. 
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Mr.  Giffard  on  the  same  side.  I861. 

If  the  injunction  has  been  improperly  obtained,  whe-         thb 

ther  it  be  injurious  to  the  defendants  or  not,  it  cannot  ^^^^^^a^^ 

stand.     It  is  only  necessary  for  the  defendants  to  make      _   *'• 

''  .  ,  .  Day  and 

out  one  of  three  propositions,  in  order  to  entitle  them  to     Kobsuth. 

have  the  injunction  dissolved.     First,  if  the  plaintiff  has    Argument. 

not  acted  in  good  faith ;  secondly,  if  he  has  misled  the 

Court  by  misstatement  of  facts ;  or  lastly,  if  his  object 

in  coming  to  this  Court  is  illegal,  the  injunction  must 

fall.     But,  further,  in  order  to  entitle  him  to  keep  this 

injunction,  he  must  show  such  a  case  as  entitles  him, 

according  to  the  principles  on  which  this  Court  exercises 

its  jurisdiction — ^a  jurisdiction  it  will  not  enlarge — ^to  the 

interference  of  this  Court. 

The  plaintiff,  as  is  shown  by  the  evidence,  has  been 
guilty  of  bad  faith.  He  has  suppressed  the  truth,  and 
has  misled  the  Court,  when,  by  the  affidavit  of  his 
ambassador,  he  alleged  that  he  had  the  exclusive 
right  of  issuing  promissory  notes  and  of  using  the 
royal  arms  of  Hungary.  On  his  own  evidence,  this  is 
disproved. 

Again,  it  is  quite  clear,  from  his  own  evidence,  that  he 
seeks  the  aid  of  this  Court  to  enable  him  to  enforce  the 
illegal  order  he  has  made,  commanding  his  subjects  to 
accept  notes  issued  by  himself  without  the  authority  of 
the  Diet,  and  in  violation  of  the  constitutional  laws  of 
Hungary.  On  the  ground,  therefore,  of  suppression, 
misstatement,  and  that  the  purpose  is  illegal,  this  in- 
junction cannot  be  maintained.  A  sovereign  coming 
into  this  Court  is  in  the  position  of  an  ordinary 
plaintiff,  he  must  answer  a  cross-bill,  and  would  be 
bound  to  give  evidence  on  a  commission,  and  is  sub- 
ject to  all  the  rules  of  this  Court  to  which  a  pri- 
vate individual  would  be  subject.  Moreover,  he  must 
come  here  with  clean  hands.      In  a  late  case,  Vice- 
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1861.        Chancellor  Wood  refused  to  protect  a  trade  mark  against 

The        a  clear  infringement^  because  the  plaintiff's  mark  stated 

^usTHiA^^  the  bobbins  were  100  yards^  whereas  they  were  only  70. 

^-  Hero  the  suppression  is  in  reference  to  the  very  right 

KossuTu.     claimed.     It  is  clear  the  Bank  of  Austria  has  the  right 

Argument.     ^^  plaintiff  claims,  if  it  exists. 

Again,  the  right  to  the  royal  arms,  if  it  be  anything, 
is  a  right  analogous  to  that  of  the  right  to  a  trade 
mark ;  but  there  is  no  property  in  a  trade  mark.  In 
Silverlock  v.  Farina  (a),  Vice-Chancellor  Wood  dis- 
tinctly said  that,  to  entitle  a  plaintiff  to  relief,  he  must 
be  in  a  position  to  maintain  an  action,  on  a  declaration 
tiiat  the  defendant  was  fraudulently  passing  off  his  goods 
as  those  of  the  plaintiff. 

In  Sykes  v.  Sykes  {b),  Lord  Hardwicke  said,  there  is 
no  right  to  injunction  unless  there  is  a  right  to  maintain 
an  action.  In  Perry  v.  Tru^  (c),  the  same  principle  was 
laid  down.  The  principle  of  all  the  decisions  on  trade 
marks  is,  that  one  man  has  no  right  to  represent  his  goods 
as  those  of  another;  but  that  principle  has  no  application 
to  thb  case,  because  the  defendants  do  not  represent  the 
arms  on  their  notes  as  those  of  the  plaintiff.  The  evi- 
dence shows  they  are  in  common  use.  They  are  not  the 
arms  regisy  but  reyni,  which  every  nobleman  has  a  right 
to  use.  It  was  established  beyond  controversy  in  Jeffreys 
V.  Boo8ey{d)y  applying  the  reasoning  of  Lord  Brougham, 
that  our  law  recognises  no  property  in  a  trade  mark,  and 
still  less  in  one  that  had  been  used  commonly  from  time 
immemorial ;  and,  therefore,  whatever  right  the  plmntiiF 
has  must  be  guided  by  the  lex  loci;  and  if  so,  there  is 
an  end  of  this  part  of  the  plaintiff^s  case.  There  is  no 
fraud,  no  trust  suggested — ^but  merely  an  alleged  legal 

(a)  1  K.  &  J.  609.  (e)  6  Beav.  66. 

\h)  3  B.  &  Or.  541.  (d)  4  Ho.  Lds.  Ca.,  p.  975. 
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rights  which  the  plaintiif  contends  gives  him  a  locus  standi        1861. 
in  this  Court.  Thb' 

Then,  as  to  damage,  on  his  own  showing,  the  only  ^Yustma^' 
damage  that  can  accrue  is  to  the  Austrian  Bank,  to  «• 

whom  he  has  granted  the  exclusive  right  to  issue  these     kossuth. 
notes.     How,  then,  can  any  right  to  damages  be  in  the     Argument, 
plaintiff?    Moreover,  there  is  not  a  statement  anywhere 
that  the  plaintifTs  notes  would  be  prejudiced. 

The  plaintiff  alleges,  indeed,  that  these  notes  are  to  be 
used  for  the  purpose  of  promoting  revolution  and  dis- 
order :  but  that,  if  true,  is  no  ground  for  the  interference 
of  this  Court :  The  Attorney^  General  v.  The  Sheffield  Gas 
Company  («). 

All  the  cases  which  had  been  already  brought  before 
the  Court  are  resolvable  into  one  category:    they  are 
all  cases  in  which  proceedings  were  taken  in  respect  of 
property  within  the  jurisdiction;  and  unless  relief  had 
been  granted  in  such  cases  by  this  Court,  there  would 
have  been  no  remedy.    It  was  not  possible  for  the  foreign 
sovereign,  by  the  exercise  of  his  own  authority  within 
his  own  dominions,  to  obtain  the  relief  afforded  by  this 
Court.     That  shows  the  distinction  between  those  cases 
and  the  present  one.      Here  the  avowed  object  is  to 
prevent  the  introduction  into  the  plaintiff's  dominions  of 
these  notes ;  he  had,  therefore,  the  remedy  in  his  own  hands. 
It  is  manifestly  not  the  duty  of  this  Court  to  interfere,  in 
order  to  enable  the  plaintiff  to  govern  his  own  dominions. 
In  Johnson  v.  Machielsne  (ft),   which  was  an  action  by 
foreign  sailors,  who  had  stipulated  not  to  sue  the  captain 
abroad.  Lord  EUcnborough  said,  "  If  this  were  merely  the 
regulation  of  a  foreign  Government,  I  should  leave  the  fo- 
reign Government  to  enforce  it,  by  punishing  the  infraction 
of  it,  or  by  any  other  means  that  might  be  more  effectual ; 

(a)  3  De  G.  M.  &  G.  304.  (b)  3  Camp.  44. 
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but  it  is  impossible  to  say  that  this  personal  stipulaiion 
is  void."  There  are  numerous  cases  in  which  the  Court 
will  not  interfere^  though  the  damage  may  be  enormoufi. 
In  Sharp  v.  Taylor  (a),  Lord  Cottenham  recognised  the 
principle,  that  these  Courts  would  not  interfere  to  prevent 
smuggling.  Wheaton  on  International  Law  (&)  also  laid 
down  the  same  doctrine.  Suppose,  then,  that  the  pliuntiff 
alleged  the  defendants  were  about  to  export  goods  into 
Austria,  the  effect  of  which  would  be  to  deprive  him  of 
half  his  revenue — ^it  is  perfectly  clear  this  Court  would 
not  interfere.  If  the  Court  continues  this  injunctioii, 
how  could  it  refuse  to  prohibit  dealing  with  a  loan  raised 
by  the  insurgent  States  of  America!  But  to  grant  such 
an  injunction  would  be  a  just  cause  of  war.  The  truth  is, 
these  transactions  are  transactions  between  Governments, 
and  not  within  the  jurisdiction  of  the  civil  tribunals  of  the 
country.  Again,  if  the  Court  had  this  power,  why  was 
it  not  applied  to  restrain  foreign  enlistment?  But  no  one 
ever  supposed  the  Court  of  Chancery  had  jurisdiction  in 
such  a  matter.  Why?  Because  a  foreign  sovereign's 
rights  are  not  extra-territorial.  He  is  recognised  by  other 
States  for  the  purposes  of  peace  or  war,  but  not  in 
reference  to  matters  of  revenue,  or  in  reference  to  the 
municipal  laws  of  his  own  State.  "  It  is  plain,"  says 
Mr.  Storey  (e),  "  the  laws  of  one  country  have  no  intrinsic 
force,  propria  vigore^  except  within  its  own  limits.  They 
can  only  bind  its  own  subjects,  and  others  who  are 
within  its  jurisdictional  limits,  and  the  latter  only  while 
they  remain  there."  Again,  he  proceeds,  adopting  the 
language  of  a  great  jurist,  "  Of  strict  right  all  the  laws 
made  by  a  sovereign  have  no  force  or  authority  except 
within  the  limits  of  his  dominions,  but  the  necessity  of 


(a)  2  Phill.  801,  81C. 
ib)  Page  113. 


(c)  Conflict  of  Laws,  s.  7,  p.  11. 
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the  public  and  general  welfare  has  introduced  some  excep-        I861. 
tions  in  regard  to  civil  commerce."     [The  learned  counsel         the 
read  several   extracts  from   Storey.]      Now,  it  is  per-  ^ Yu^stria''^ 
fectly  clear   that  the   object  of  this  bill  is   to   prevent  ^• 

something  bemg  done  within  the  territories  01  the  plain-     Kossuth. 
tiff;  but,  if  so,  it  follows  from  the  principles  laid  down  in     jir^^ent, 
all  the  cases,  that  other  States  have  nothing  to  do  with 
such  questions ;  the  remedy  is  in  his  own  hands. 

With  regard  to  the  statute  which  makes  it  a  forgery  to 
counterfeit  foreign  money  simply,  that  makes  the  oflFence  a 
felony,  and  applies  indiscriminately  to  the  notes  of  all 
countries  alike — American  and  others — ^but  does  not 
deal  with  the  right  of  issuing  such  notes,  which  is 
left  to  the  laws  of  each  particular  State.  Moreover, 
that  this  Act  does  not  prohibit  what  the  defendants  claim 
to  do  is  plain  from  the  refusal  of  the  Government  to 
interfere. 

On  all  these  grounds  the  injunction  must  be  dissolved, 

Mr.  C.  T.  Simpson  on  the  same  side. 

The  right,  as  alleged  in  the  bill,  gives  no  loctis  standi  in 
any  court  of  law  and  equity.  An  alien  could  only  sue 
in  our  courts  for  rights  in  relation  to  property,  and  for 
personal  rights.  The  right  claimed  here,  if  anything,  is  a 
personal  right,  and  if  so,  must  be  the  subject  of  an  action 
at  law ;  but  it  is  quite  clear  that  no  action  could  be  main- 
tained, and  if  any  proceedings  at  law  can  be  taken,  they 
must  be  in  a  criminal  court. 

The  right  to  property  may  be  classed  under  four  heads : — 
First,  the  right  by  succession ;  secondly,  the  right  by 
contract;  thirdly,  the  right  arising  from  trust  or  confi- 
dence ;  and  fourthly,  the  rights  arising  from  fraud.  No 
right  has  ever  been  recognised  which  does  not  come 
under  one  of  these  heads. 

Take  the  case  of  trade  mark.     This  Court  will  not 


656  CASES  IN  CHANCERY. 

1861.         protect  the  right  to  the  use  of  a  foreign  trade  mark  unless 

The  on  the  ground  of  fraud  committed.     The  mere  creation 

^  AuTtria^^  or  recognition  of  a  right  by  foreign  municipal  law  is  not 

V'  enouc^h  to  entitle  an  alien  to  relief  in  these  courts  without 

Day  and  n.  i  ,  ,  ,  ., 

Kossuth,     superadding  thereto  some  element  such  as  that  of  con- 

Argument,  ^^^*  ^^  fraud,  which  are  extra-territoriaL  In  the  case 
of  the  Collins  Company  the  plaintiffs  were  Americans 
and  the  defendants  English.  In  this  branch  of  the 
Court  the  defendants  submitted ;  but,  in  the  case  of  the 
Collins  Company  v.  Brown^  before  Vice-Chancellor  Wood, 
the  defendant  demurred,  on  the  ground  that  the  plain- 
tiffs were  a  foreign  company,  and  had  their  remedy  in 
America.  The  Vice-Chancellor  admitted,  that  but  for 
the  firaud  in  relation  to  property,  this  Court  coidd  not 
have  granted  relief  (a).  In  all  the  cases  in  which  this 
Court  has  interfered,  the  wrong  complained  of  affected 
property,  of  which  the  Court  could  take  cognisance. 

No  country  recognises  the  municipal  laws  of  another. 
If  a  murder  were  committed  in  Vienna,  and  the  murderer 
can  reach  England,  he  is  safe.  Suppose  a  foreign  State 
confiscated  the  property  of  a  subject  which  was  in  Eng- 
land, this  Court  would  not  recognise  such  confiscation  : 
Ffolliott  V.  Ogden  (J).  The  second  instance  is  foreign 
copyright,  i.^.,  existing  by  virtue  of  foreign  law,  which  it 
is  clear  this  Court  will  not  recognise:  Delondre  v.  Shaw{e) ; 
Jeffreys  v.  Boosey  (rf).  Can  the  plaintiff  allege  here  a 
better  title  than  that  of  foreign  copyright?  Surely 
not.  The  distinction  between  rights  existing  by  con- 
tracts and  rights  existing  by  virtue  of  foreign  law  was 
shown  by  the  case  of  Johnson  v.  Machielsne  (e). 

It  remains  to  be  shown  that  the  rights  claimed  by  the 
13laintiff  do  not  fall  within  the  class  of  cases  involving 

(a)  3  K.  &  J.  432.  (6)  2  Sim.  237. 

(b)  1  H.  Bl.  124;  s.c,  3  Term         [d)  4  Ho.  Lds.  Ca.  815. 
llop.  726.  (e)  3  Camp,  44. 
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contract^  trust,  or  fraud.     The  rights  claimed  are,  first,        I86I. 

the  exclusive  right  to  issue  notes,  and  the  right  to  the         the 

exclusive  use  of  the  royal  arms  of  Hungary.     It  is  clear     *ausTkia^^ 

that  there  is  no  question  of  trust  or  contract ;  in  fact,  no     ^    ^' 

^  ^  '  '  Day  and 

such  right  is  alleged.     Then,  is  there  any  case  of  fraud  ?     Kossuth. 

The  only  passage  charging  fraud  is  that  in  the  affidavit     Arguwcnt. 

in  reply,  by  which  it  is  alleged  that  a  person  seeing  the 

royal   arms  on   those    notes   might   suppose    they  had 

been  issued  by  the  plaintiff;  but  that  paragraph  could 

not  be  used,  as  it  was  not  the  case  made  by  the  bill. 

In  the  case  of  Prince  Albert  v.  Strange  (a),  the  plaintiff 

tried    to    prove  the  case  by   amendment,  but   it  was 

held  he  could  not     In  the  case  of  Cresy  v.  Beavan  {b) 

the  same  rule  was  laid  down.  ' 

Having  shown,  then,  that  the  plaintiff  has  not  the 
exclusive  right  of  issuing  bank  notes,  and,  secondly,  that 
whatever  right  he  had,  he  had  parted  with  to  the  Austrian 
Bank,  it  remains  to  be  seen  whether,  according  to  the 
law  of  Hungary,  the  plaintiff  has  the  right  he  claims ; 
but  it  is  clear,  from  the  evidence,  that  he  has  not  that 
right  Not  only  is  that  right  denied  by  the  defendants, 
but  the  plaintiff's  own  evidence  disproves  it 

But,  even  assuming  that  he  had  these  rights,  they  arc 
public  rights,  having  no  relation  to  private  property,  jind 
the  invasion  of  them  is  a  public  wrong  and  must  be 
vindicated  in  a  criminal  court  The  bill  does  not  allege 
that  the  issuing  of  these  notes  could  be  made  the  foun- 
dation of  any  civil  process  in  Hungary.  How,  then, 
can  the  plaintiff  make  that  which,  if  anything,  is  a 
crime  in  Hungary,  the  basis  of  proceedings  in  this 
Court?  There  is  no  authority  for  any  such  proposi- 
tion, but,  if  so,  the  plaintifTs  case  fails.  If  there  was 
one  point  better  settled  than  another,  it  was  that  this 

(a)  1  M.  &  G.  25, 47.  (b)  13  Sim.  354. 
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Court  will  not  punish  or  restrain  against  crime :  Gee  y. 
JPritchard  (a).  The  sole  ground  of  the  equitable  juris- 
diction of  this  Court,  with  the  single  exception  of  the 
case  of  infants,  is  property.  The  case  of  Clark  v. 
Freeman  (b)  well  iUustrated  this  view.  Cox  v.  Cox{c)y 
Lawrence  v.  Smith  {d)^  The  Attorney 'General  v.  The 
Sheffield  Gas  Company  (e),  all  established  the  same  prin- 
ciple— that  this  Court  will  not  interfere  against  crime, 
but  will  deal  only  with  property.  Moreover,  the  injury 
to  property  must  be  such  as  would  maintain  an  action  at 
law.  It  is  quite  clear  no  action  would  lie  here,  both 
because  our  Courts  have  no  jurisdiction  to  deal  with  the 
subject,  and  because  no  damage  could  be  shown.  Before 
any  damage  could  be  occasioned,  the  notes  must  be  intro- 
duced into  Hungary,  in  which  case  the  plaintiff's  remedy 
is  in  his  own  hands.  In  order  to  test  the  case,  let  it 
be  considered  what  is  the  plaintiff's  right  against  the 
printers.  Messrs.  Day  had  violated  no  right  of  the 
plaintiff.  It  will  not  do  to  argue  that  damage  may 
arise  from  the  creation  of  these  notes,  because  the 
right  of  action  must  co-exist  with  the  right  to  the  in- 
junction. 

Again,  the  plaintiff  must  come  with  clean  hands, 
Pidding  v.  How  (/),  or  he  could  not  obtain  relief  in  these 
Courts.  In  this  case  the  plaintiff  claims  the  exclusive 
right  to  issue  paper  money  in  Hungary,  but  admits, 
nevertheless,  that  a  charter  was  granted  to  the  Bank  of 
Austria  to  issue  notes ;  and  further,  that  it  is  a  question 
of  constitutional  law  in  Hungary  whether  the  order 
making  the  acceptance  of  such  notes  compulsory  is  valid. 
On  the  principle  of  Pidding  v.  Hoio^  the  plaintiff  had  lost 
any  right  to  relief  which  he  may  have  had.     Again,  the 


(a)  2  Swanst.  402. 
ijb)  11  Beav.  112. 
(c)  11  Hare,  118. 


(d)  Jnc.  473. 

(e)  De  G.  M.  &  G.  304. 
if)  8  Sim.  477, 
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same  principle  was  laid  down  in  Flavel  v.  Harrison  (a)  and         1861. 
in  Wright  v.  Tallis  (V) ;  even  at  law,  a  plaintiff  who  had         thb 
been  a  party  to  an  attempt  to  mislead  the  public  was  held,      Austria 
on  general  demurrer,  incapacitated   from  bringing  his     j.    ^\ 
action.    Therefore,  even  where  there  is  property,  a  court     Kossuth. 
of  law  will  not  assist  a  plaintiff  guilty  of  bad  faith.  Argument. 

Lastly,  if  the  plaintiff  has  any  right  of  complaint  at 
all,  it  is  not  in  any  civil  court  he  must  look  for  his 
remedy.  The  right,  if  any,  is  grounded  on  the  ultimatum 
regumy  i.e.,  the  casm  belli:  and  that  may  be  a  very 
proper  argument,  and  ought  to  be  raised,  if  at  all,  by 
the  Attorney-General  in  the  name  of  Her  Majesty  before 
a  constitutional  tribunal. 

On  these  grounds,  the  iiy  unction  ought  to  be  dis- 
solved. 

Mr.  Westlake  appeared  on  the  same  side,  but,  inasmuch 
as  three  counsel  had  been  heard  on  behalf  of  M.  Kossuth, 
would  not  add  to  the  argument. 

Mr.  Bacon,  for  Messrs  Day  &  Sons. 

Messrs.  Day  &  Sons  claim  the  right  to  have  this  injunc- 
tion dissolved,  so  far  as  it  affects  them.  The  plaintiff's 
complaint  against  them  is,  that  in  the  ordinary  course  of 
their  business  they  have  done  something  which  he  has  a 
right  to  restrain.  They  are  deeply  interested  in  this 
question,  because  they  have  incurred  great  expenses  in 
executing  the  order.  It  is  important  to  remember  that 
it  is  not  pretended  that  these  notes  are  counterfeits,  or, 
in  other  words,  forgeries ;  that  would  be  an  intelligible 
ground  of  complaint,  but  these  notes  are  original,  and 
unlike  any  other  notes  in  use. 

The  policy  of  the  law  requires  that  foreign  notes  and 
bills  of  exchange  should  be  protected ;  and  statutes  have 

(a)  10  Hare,  467.  (b)  I  Com.  B.  893. 
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^5^       been  passed  for  that  purpose,  which,  however,  were  re- 
thb         pealed  as  being  too  severe,  and  the  Act  of  the  1 1  Geo.  4  & 
*Au8TWA^'  1  Wm.  4  has  been  substituted  in  their  place,  repealing 
^'  the  capital  punishment  of  former  enactments,  and  in  the 

Kossuth.  19th  section  defines  the  law.  That  is  the  only  existing 
Argutnene.  statute  now  applicable  to  the  offence  of  counterfeiting 
foreign  paper  money  and  securities.  It  is  not  pretended 
there  is  any  rule  of  common  law  which  touches  the  ques- 
tion. But  what  right,  then,  has  the  plaintiff  to  restrain 
an  English  tradesman  from  conducting  his  business  under 
the  protection  of  the  law  of  England?  This  Court 
grants  no  injunction  which  is  not  founded  on  such  a  legal 
right  as  would  maintain  an  action  at  law ;  but  can  it  be 
contended  for  a  moment  that  the  plaintiff  could  maintain 
an  action  for  the  alleged  wrong?  If  he  can,  let  him 
establish  his  right  in  the  ordinary  way,  and  having  done 
so,  then  come  to  this  Court  for  relief. 

The  gravamen  of  the  charge  against  Messrs.  Day  is, 
that  having  made  these  notes  they  will  deliver  them  to 
Kossuth,  who  will  sell  them  to  some  purchaser  who  will 
buy  them— not  in  England,  but  in  Hungary.  Suppose 
that  be  so,  the  circulation  of  these  notes  in  Hungary  is 
no  offence  against  English  law.  It  is  next  said,  the  notes 
are  to  be  used  for  the  purposes  of  revolution  and  disorder; 
but  that  allegation,  suppose  it  true  in  fact,  is  no  ground 
for  the  interference  of  this  Court.  There  is,  it  is  said,  a 
dictum  of  Lord  Macclesfield,  that  the  Court  could  grant 
an  injunction  to  restrain  the  publication  of  an  improper 
book.  In  the  time  of  the  Star  Chamber,  such  a  jurisdiction 
might  have  existed,  but  no  attempt  has  been  made  in 
these  modern  times  to  preserve  it  in  order  to  prevent 
revolution  in  a  foreign  country,  or  to  sustain  the  rights 
of  foreign  sovereigns  in  their  own  dominions.  Again,  at 
the  close  of  the  7th  paragraph,  the  bill  alleges  that  the 
plaintiff  never  authorised  such  manufacture  of  notes,  and 
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the  introduction  of  them  into  Hungary  will  cause  great 
detriment  to  the  state  and  to  the  subjects  of  the  plaintiff. 
But  this  Court  has  nothing  to  do  with  the  plaintiff's 
state  or  subjects,  who  must  be  protected  aliunde.  Could 
an  action  be  maintained  for  the  damage  alleged  in  this 
paragraph  ?  But  if  not,  how  can  the  injunction  be  main- 
tained ?  Again,  could  an  action  be  maintained  for  the 
damage  done  to  the  rights  and  privileges  of  the  plaintiff? 
That  is  not  even  pretended.  The  fact  is,  the  bill  is 
demurrable ;  it  answers  itself. 

Again,  the  plaintiff,  on  obtaining  this  injunction  expartcy 
suppressed  the  truth  and  asserted  what  was  untrue.  The 
evidence  shows  he  has  not  the  exclusive  right  to  issue 
paper  money  because  the  National  Bank  of  Austria  has 
such  right;  and  secondly,  without  the  consent  of  the 
Diet,  the  plaintiff  has  not  himself  the  right  he  claims. 

In  order  to  bring  his  case  within  the  doctrine  of 
trade  mark,  he  alleges  an  exclusive  right  to  the  use  of 
the  royal  arms  of  Hungary,  while  the  evidence  shows 
that  the  use  of  such  emblem  in  Hungary  is  as  common  as 
the  lion  and  the  unicorn  in  England.  But,  even  if  he 
had  the  exclusive  right  in  Hungary,  there  is  no  property 
in  a  trade  mark ;  and,  there  being  here  no  pretence  for 
fraudulent  imitation,  the  injunction  cannot  be  maintained. 

But,  assuming  the  plaintiff's  right  on  all  these  points, 
there  then  arises  the  question,  whether  a  foreign  sovereign 
can  sue  in  England  in  respect  of  any  rights  other  than 
those  relating  to  his  person  or  property.  The  law  is  well 
settled  by  the  decisions  that  have  already  been  referred 
to,  and  may  be  summed  up  in  a  word — that  no  municipal 
right,  originating  in  a  foreign  country,  can  be  asserted 
here :  Jeffreys  v.  Boosey  (a). 

This  injunction  is  an  attempt  to  make  this  Court  sub- 
servient to  the  Austrian  police,  because  the  real  object  is 
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(a)  4  Ho.  Lds.  Caa.  075. 
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1861.        to  prevent  M.  Kossuth  from  doing  something  in  Hon- 

Thb         gary  which  the  plaintiff — if  his  power  is  supreme  there, 

Ad"  r"a^'  as  he  alleges — ^has  himself  the  means  of  doing. 

D  Y^  AND         Messrs.  Day  have  been  guilty  of  no  concealment  or 

Kossuth,     underhand    practice,    but,   on  the   contrary,   on  being 

Argument,     applied  to  by  Sir  Richard  Mayne,  acted  with  the  most 

complete  good  faith  and  candour,  denying  that  they  had 

violated  the  law  of  nations  or  any  law  of  this  country 

— a  denial  which  the  police,  by  abandoning  the  case,  have 

virtually  admitted  to  be  true. 

On  the  whole,  the  plaintiff's  case  has  failed,  and  the 
injunction  must  be  dissolved.  He  did  not  give  the 
undertaking  now  usually  required  on  applications  for  an 
injunction ;  but,  at  all  events,  the  Court  can  and  ought 
to  secure  Messrs.  Day  against  the  costs  of  these  unjust 
proceedings. 

Mr.  fVickens,' on  the  same  side. 

The  arguments  used  on  behalf  of  M.  Kossudi  apply 
with  equal  force  to  the  case  of  Messrs.  Day,  and  need 
not  be  repeated.  Though  the  cases  are  generally  the 
same,  there  were  yet  distinctions  which  must  be  borne  in 
mind.  The  Court  appeared  to  doubt  whether,  on  M. 
Kossuth's  own  evidence,  he  was  seriously  damnified  by 
this  injunction;  but,  however  that  may  be  as  regards 
M.  Kossuth,  there  can  be  no  doubt  but  that  this  injunc- 
tion is  a  serious  injury  to  Messrs.  Day.  Every  hour  the 
injunction  continues  is  a  serious  injury  to  Messrs.  Day. 

On  the  merits,  the  case  resolved  itself  to  this— that  this 
injunction  cannot  be  maintained,  unless  the  Court  is  pre- 
l)ared  to  lay  down  this  proposition,  that  a  foreign  sove- 
reign is  entitled  to  restrain,  by  injunction  out  of  the 
Court  of  Chancery,  any  act  having  a  tendency  to  invade 
his  j)rerogative  within  his  own  dominions ;  but  the  inva- 
sion of  the  prerogative  of  a  foreign  sovereign  within  his 
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dominions^  is  a  crime  punishable  by  law.     But  the  right        1B61. 
of  a  foreign  sovereign,  in  such  case,  is  a  right  against         thb 
criminals ;  and  yet,  if  such  be  the  law,  those  rights  in     *^^8tria^' 
the  Court  of  Chancery  become  civil  rights.     There  is     p^^  and 
no  trace  of  any  such  doctrine  to  be  found  in  the  books     Kossuth. 
or  in  the  dicta  of  the  judges,  whose   decisions  have     Argument. 
settled  the  law  of  this  Court.     If  the  plwntiff  is  right 
in  his  claim,  there  must  be  a  specific,  peculiar,  sepa- 
rate   jurisdiction   of   the    Court    to    restrain    any   act 
which  would  tend  towards  an  invasion  of  the  prerogative 
of  a  foreign  sovereign.     But  the  absence  of  any  authority, 
and  the  silence  of  the  judges  and  text-writers,  clearly 
show  that  no  such  jurisdiction  exists ;  and  the  Court  of 
Chancery  will  not  seek  to  enlarge  its  jurisdiction  to  meet 
a  particular  case. 

It  is  certidn,  a  foreign  sovereign  cannot  maintain  an 
action  to  recover  damages  for  injury  done  to  his  preroga- 
tive; but,  if  so,  no  injunction  is  maintainable.  The 
absence  of  authority  in  favour  of  such  a  right  is  a  strong 
ground  for  doubting  its  existence,  but  there  is  besides 
authority  against  it.  It  is  well  settled,  that  a  foreign 
sovereign  cannot  come  into  this  Court  to  restrain  the 
violation  of  his  revenue  laws:  Sharpy.  Taylor  {a).  There 
is  a  strong  analogy  between  the  right  to  regulate  the 
revenue  and  the  right  to  regulate  the  currency;  yet 
a  foreign  sovereign  cannot  come  here  to  prevent  smuggling. 
There  is  a  further  analogy  between  the  right  claimed 
and  the  right  to  copyright;  but  here,  again,  this  Court 
will  not  interfere  to  protect  foreign  copyright.  Could  a 
foreign  sovereign  induce  this  Court  to  restrain  an  English 
printer  fix)m  printing  books,  which  by  the  copyright  law 
of  the  foreign  state  could  not  be  printed  there  ?  Clearly 
not.  The  Court  would  not  restrain  the  Bible  Society 
from  printing  bibles  in  Italian  or  Spanish  at  the  instance 

(a)  2  PhiU.  801—816. 
VOL.  II.  Z   Z 
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^^'.  of  the  sovereigns  of  Borne  or  Spain,  on  an  aU^ation  that 
Thb        they  were  about  to  be  circulated  in  the  Papal  States  cfc 

AUSTRIA      ^  Spain ;  but,  if  so,  it  is  difficult  to  see  on  what  prindple 

Datahd     *^*  injunction  can  be  maintained. 

Kossuth.         Assuming,  then,  that  this  Court  has,  at  the  instance  of 

Argument,  a  foreign  sovereign,  no  jurisdiction  to  restrain  the  inya- 
sion  of  his  prerogative,  the  plaintiff's  whole  case  fidls  to 
the  ground.  There  is,  perhaps,  what  has  suggested  tliis 
bill,  a  £Eunt  analogy  between  the  right  claimed  here  and 
that  dependent  on  the  doctrine  of  trade  mark ;  but,  in 
order  to  dispose  of  that,  it  is  sufficient  to  point  out  ihe 
£ust  that  there  is  here,  ex  concessis,  no  attempt  at  imitation, 
or  to  substitute  one  thing  for  another.  It  is  dear,  also, 
that  relief  in  cases  of  trade  mark  depends  on  the  question 
of  damage.  Clark  y.  Freeman{d)  established  very  clearly, 
that  the  principle  on  which  this  Court  interferes  is  damage 
to  property.  In  that  case.  Lord  Langdale  held,  that, 
though  Sir  J.  Clarke's  trade  was  injured  indirectiy,  yet 
that,  as  there  was  no  damage  to  property,  the  Conrt 
could  not  interfere.  A  stronger  case  could  hardly  be 
conceived.  Moreover,  this  Court,  in  no  single  instance, 
interfered  to  protect  trade  marks  in  a  case  in  which,  from 
the  nature  of  it,  no  action  would  lie.  It  is  almost  a 
proverb,  that  where  a  plaintiff  comes  to  this  Court  to 
restrain  the  invasion  of  a  trade  mark,  it  is  in  the 
discretion  of  the  Court,  at  the  instance  of  the  defendant^ 
to  withhold  the  injunction  until  the  plaintiff  has  first 
established  his  legal  right  by  an  action  at  law.  It  ifl 
impossible  to  maintain  that  an  action  at  law  could  be 
maintained  against  Messrs.  Day ;  but,  then,  it  is  difficult 
to  see  on  what  ground  the  injunction  can  be  maintained. 
If  it  be  maintained  at  all,  it  must  be  maintained  on  mudi 
higher  ground  than  the  principle  of  trade — a  ground 
which  will  be  a  new  branch  of  the  jurisdiction  of  tins 

(a)  11  Beav.  112. 
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Court,  but  for  which,  up  to  this  time,  there  is  no  autho-        ^®^^* 

rity  whatsoever.     On  all  these  grounds,  the  injunction        Thb 

,  .  ,     1      ,.      ,      ,  Bmpbror  op 

ought  to  be  dissolved.  Austria 

V, 

Bat  and 
Sir  Huffh  Cairns,  on  behalf  of  the  plwntiff.  Komuth. 

The  arguments  which  had  been  urged  on  behalf  of  the  Argument. 
defendants  were  upon  the  doctrine  of  the  Court  as  to  trade 
mark,  foreign  copyright,  and  upon  the  power  and  juris- 
diction of  the  Court  in  support  of  criminal  law  and  foreign 
fiscal  law,  but  they  did  not  deal  with  the  short  and  simple 
case  before  the  Court.  [The  Vice-Chancellob. — I 
will  relieve  from  that  part  of  the  argument  which  relates 
to  trade  mark,  and  also  from  that  part  of  the  argument 
as  to  Messrs.  Day,  because,  if  you  are  entitled  to  the 
injunction  against  M.  Kossuth,  the  case  against  Messrs. 
Day  follows  as  a  matter  of  course.]  These  gentle- 
men have  taken  an  order  from  a  person  who,  we  say,  had 
no  power  to  give  such  order;  and  their  right  to  execute  the 
order  must  depend  on  the  right  of  those  who  gave  it. 

A  great  part  of  the  evidence  is  addressed  to  the  ques- 
tion, whether  the  plaintiff  is  King  of  Hungary.  That 
issue  has  been  designedly  and  elaborately  raised  by  the 
aflEidavits,  but  it  has  been  abandoned  at  the  bar.  On  a 
question  of  that  kind,  the  jurisdiction  of  this  Court, 
extensive  as  it  is,  is  limited ;  because  we  must  assume 
that  person  to  be  the  sovereign  of  a  foreign  state  whom 
Her  Majesty,  in  whom  is  vested  the  power  of  entering 
into  diplomatic  relation  with  foreign  sovereigns,  recog- 
nises as  such. 

There  are  two  cases  which  strongly  illustrate  the  prin- 
ciple on  which  this  Court  acts  in  these  matters.  In  the 
case  of  TTie  King  of  the  Two  Sicilies  v.  Wilcox {a\  there 
had  been  a  warfare  between  the  people  of  Sicily  and  the 
sovereign,  in  1840,  in  which  the  people  had  succeeded 

(a)  1  Sim.  N.  S.  301—332. 
z  z  2 
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80  far  as  to  subjugate  the  Island ;  and  not  only  tliat,  but 
the  Queen's  Government  had  recognised  the  insurgent 
flag^  and  had  admitted  the  overthrow  of  the  king's  autho- 
rity^  and  was  engaged  in  negotiation  as  to  who  should 
succeed  to  the  crown.  After  the  restoration  of  the 
king's  authority,  the  bill  was  filed  in  respect  of  acts  done, 
flagrarde  belloy  by  the  de  facto  government,  and  which  tiie 
Sovereign  of  this  country  had  recognised;  but  Lord  Cran- 
worth  said,  "  I  have  to  inquire  who  is  recognised  by  the 
Queen  as  the  rightful  ruler  in  Sicily.  I  find  that  person 
is  the  King  of  the  Two  Sicilies,  and  I  cannot  look 
further." 

The  case  of  Taylor  v.  Barclay  {a)  is  equally  illustra- 
tive of  the  doctrine  of  the  Court  on  this  subject  In 
that  case,  a  device  of  pleading  was  adopted,  which,  no 
doubt,  was  thought  highly  ingenious.  A  government, 
professing  to  be  that  of  a  South  American  State,  which 
had  separated  itself  from  the  dominion  of  Spwi,  filed  a 
bill  in  this  country  in  the  name  of  their  president, 
and  averred  on  the  face  of  the  bill,  that  it  had  been 
recognised  by  the  Sovereign  of  this  country  as  an  inde- 
pendent state.  A  demurrer  to  the  bill  was  filed,  and 
it  was  argued,  that,  according  to  the  ordinary  rule  of 
the  Court,  the  allegation  of  the  bill  must  be  considered 
as  true ;  but  the  Vice-Chancellor  refused  to  adopt 
this  allegation  as  a  true  averment  of  who  was  the 
ruler  of  that  country,  but  said  he  could  only  know 
judicially  as  ruler,  that  person  whom  the  sovereign  of 
the  country,  whose  officer  he  was,  recognised  as  pos- 
sessed of  the  supreme  authority  in  that  country,  and 
he  allowed  the  demurrer,  on  the  ground  that  the  averment 
in  the  bill  was  untrue.  [The  Vice  Chancellor. — I 
think  you  may  assume  that  the  plaintiff  is  King  of  Hun- 
gary.] That,  therefore,  is  the  first  step  in  the  argument 
Then  arises  the  question,  what  are  the  rights  of  foreign 


(a)  2  Sim.  320. 
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sovereigns  in  these  courts  ?  In  discussing  this  part  of  the 
case,  two  propositions  have  been  laid  down,  for  which 
there  does  not  appear  to  be  a  scintilla  of  authority  in  the 
books.  First,  it  is  said  that  the  right  of  foreign  sovereigns 
to  sue  in  this  country  is  confined  to  personal  demands  of 
a  private  nature;  and  secondly,  it  is  contended  that 
the  property  to  be  sued  for  must  be  in  this  country. 
With  regard  to  the  first  proposition,  if  this  is  a  correct 
definition  of  the  right  of  a  foreign  sovereign,  that  right  is 
only  the  right  of  any  foreigner ;  but  no  one  ever  doubted 
that  any  foreigner,  not  being  an  alien  enemy,  can  sue  in 
our  courts  for  personal  demands  of  a  private  nature.  It 
follows  that,  where  the  question  is  raised  as  to  the  right 
of  a  foreign  sovereign  to  sue,  what  is  meant  is  his  right 
to  sue  as  sovereign,  and  further,  the  right  to  sue  in 
respect  to  those  rights  peculiar  to  sovereigns.  The  very 
fact  that  a  question  has  been  raised  demonstrates  that  the 
right,  if  it  exists,  cannot  be  merely  that  right  which  be- 
longs to  every  individual  not  being  an  alien  enemy,  but 
must  be  the  right  to  sue  in  respect  of  the  rights  of  sove- 
reigns, as  distinguished  from  those  of  individuals. 

The  passage  cited  from  Hovenden,  p.  149,  in  the  note  to 
the  case  of  The  Nawab  of  the  Camatic  v.  The  East  India 
Company y  referred  to  the  peculiar  circumstances  of  the 
case.  The  East  India  Company, 'suspecting  treachery, 
seized  the  Nawab's  property  in  the  exercise  of  a  belli- 
gerent right,  but  being  not  only  a  foreign  sovereign,  but 
also  a  trading  company,  were  liable  to  be  sued  in  our 
courts ;  and  the  question  argued  was,  not  the  right  of  a 
foreign  sovereign  to  sue,  but  whether  the  act  done  was 
an  act  of  state,  and  the  Court  held  it  was,  and  not 
cognizable  by  the  Court — not  because  the  plaintiff"  was  a 
foreign  sovereign,  but  because  of  the  character  of  the  act 
complained  of.  The  case  of  The  Duke  of  Brunswick  v. 
The  King  of  Hanover  (a)  was  one  of  exactly  the  same  kind ; 
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1861.        and^  commenting  on  that  case,  Mr.  Hovenden  pointed 
Thb         out  the  distinction  between  cases  in  which  the  act  is 
^^IvsTRiA^  of  a  public  nature,  such  as  those  above  referred  to,  and 
V'  an  act  of  a  private  nature  relating  to   property.     The 

KoBBUTH.  principle  of  this  kind  of  cases  was  very  much  oom- 
Argument.  rented  on  in  a  recent  case  not  yet  reported — ^the  case  of 
The  Rajah  of  Tanjore  v.  The  Secretary  of  State  Jar 
Indiay  before  the  Privy  CounciL  The  complaint  wa«, 
that  the  East  India  Government  had  taken  possesfflon 
of  the  Bajah's  property  in  the  state  of  which  he  wtf 
governor,  assuming  the  state  to  be  part  of  our  Indian 
empire.  The  Court  in  India  decided  in  favour  of  the 
Bajah's  executors,  but  the  Privy  Council  reversed  the 
decree,  on  the  ground  that  the  act  was  an  act  of  state, 
and  could  not  be  the  subject  of  a  suit  between  indivi- 
duals. 

What,  then,  is  the  meaning  of  the  proposition,  that 
foreign  sovereigns  can  sue  in  our  courts?     A  better 
exposition  cannot  be  given  than  the  case  cited  of  Hulklk 
V.  Tlie  King  of  Spain.     There,  there  had  been  a  convention 
between  the  governments  of  France  and   Spain  to  in- 
demnify  Spanish  subjects  for  wrongs   sustained  at  the 
hands  of  the  French  government;  and  the  convention 
secured  to  certain  individuals  the  payment  of  a  sum  agreed 
on  as  an  indemnity. «  The  siun  so  agreed  on  was  in  the 
hands  of  an  individual  in  England.     The  King  of  Spain 
sued  to  recover  that  sum,  and  the   defence  taken  on 
demurrer  was,  that  he  was  suing  in  his  prerogative  cha- 
racter, as  representative  of  the  nation,  and  for  the  benefit 
of  his  subjects.     The  ground  of  demurrer,  which  waa 
assigned  by  that  great  master  of  the  law,  Mr.  James 
Bussell,  was  this,  because  the  pretended  rights  claimed 
by  the  plaintiff  were  merely  by  virtue  of  his  prerogatiye 
as  King  of  Spain.     Mutatis  mutandis,  that  was  precisely 
the  argument  here.     It  has  been  argued  in  this  case,  that, 
if  this  injunction  be  continued,  there  must  be  added  to  the 
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text-books  this  proposition,  "  That  the  Court  will  be  in-    «    Jf51\ 
strumental  in  enforcing  in  England  the  prerogative  of  a         The 
foreign  sovereign ; "  but  this  was  the  very  language  used      Austria 
on  the  demurrer  in  the  case  of  Hullett  v.  The  King  of  Spain,     dat^'awd 
yet   the  Court  granted  relief  notwithstanding,  and  the     Kossuth. 
House  of  Lords  took  the  same  view.   Lord  Bedesdale,  page     Argument* 
175,  says,  "  If  foreign  sovereigns  were  not  allowed  to  sue, 
the  refusal  might  be  a  cause  of  war."   In  page  176,  he  says^ 
**  I  doubt  if  the  Court  of  Chancery  can  do  more  than 
transfer  the  money  to  the  King  of  Spain  or  to  the  agent 
appointed  by  him."     That  is,  he  is  entitled  to  the  money 
in  his  prerogative  right,  as  representing  his  subjects. 

In  the  same  case,  at  a  later  stage  of  it.  Lord  Eldon 
said,  "  This  is  a  foreign  corporation  sole  "(a),  a  defini- 
tion that  involves  this  proposition,  that  the  Court  of 
Chancery  recognises  a  foreign  sovereign  as  having  vested 
in  him  certain  corporate  rights ;  but  what  can  those  rights 
be,  other  than  the  individual  rights  of  a  foreign  sovereign 
recognised  by  the  law  of  foreign  nations,  and  known  as 
prerogative  rights  ? 

In  the  case  of  The  King  of  the  Two  Sicilies  v.  Wilcox  {b\ 
before  Lord  Cranworth,  on  the  question  of  production  of 
documents,  the  argument  was,  that  the  ships  having  been 
purchased  with  money  subscribed  by  the  people,  that  the 
defendants  were  merely  trustees,  and  that  the  documents 
could  not  be  produced  without  the  presence  of  the  cestui 
que  trust;  but  Lord  Cranworth,  in  reply  to  the  argu- 
ment (c),  followed  in  the  most  pointed  way  the  reason- 
ing in  the  case  of  Hullett  v.  The  King  of  Spain,  by  holding 
that  the  de  facto  king  was  entitled,  by  virtue  of  his  prero- 
gative right,  to  assume  all  public  property. 

It  follows,  from  these  decisions,  that  a  foreign  sovereign 
can  sue  in  these  courts  with  all  the  prerogative  rights  to 
which,  jMr^  gentium,  he  is  entitled ;  and  that,  when  those 

(a)  7  BUgh,  N.  S.  388.  (e)  Page  327. 

(b)  1  Sim.  N.  S.  301. 
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rights  involve  property,  he  can  sue  in  respect  of  the 
property;  and,  unless  the  plaintiff's  case  here  can  be 
brought  within  that  principle,  it  must  faiL 

In  order  to  argue  this  case,  the  defendant's  counsel 
were  obliged  to  frame  a  proposition  to  exclude  the  plain- 
tiff's right,  and  then  had  to  cast  about  for  authority 
to  establish  that  proposition.  With  this  view,  Mr.  Gif- 
fard  had  said,  that,  to  entitle  a  foreign  sovereign  to  sue 
in  respect  of  property,  the  property  must  be  in  this 
country.  Generally,  as  a  matter  of  fact,  the  property 
was  within  the  jurisdiction  of  this  Court.  But  was  there 
any  foundation  for  such  a  proposition?  Clearly  none. 
Could  not  the  Emperor  of  Austria  sue  a  person  living  in 
England  for  injury  done  to  property  in  Austria  ?  Most  un- 
questionably. Could  not  a  private  foreigner  act  likewise  ? 
The  contrary  would  not  be  contended  then;  but,  if  so, 
what  is  there  to  prevent  a  foreign  sovereign  suing  in  our 
courts  in  respect  of  property  not  in  this  country  ? 

It  has  been  shown,  then,  that  a  foreign  sovereign  may 
sue  with  all  the  prerogative  rights  vested  in  him  by  the 
law  of  nations ;  and  that,  when  that  right  regards  property, 
he  may  sue  in  respect  of  that  property,  whether  in  this 
country  or  not ;  and  the  next  step  in  the  argument  is,  that 
what  is  called  by  the  law  of  nations  the /six  moneUe  is  such 
a  right.  There  is  no  pretence  for  the  argument,  that 
such  right  is  applicable  to  one  state  more  than  to  another, 
or  is  created  by  the  municipal  law  of  any  particular  state. 
It  is  a  right  which,  in  its  very  essence,  exists  ^mt^  gentium^ 
and  is  founded  on  necessity.  Many  municipal  laws  are 
often  founded  on  caprice,  and  inconsistent  with  justice, 
but  the  law  of  nations  is  founded  on  the  broadest  and 
purest  principles  of  justice,  and  has  its  origin  in  the 
necessities  that  exist  among  civilized  nations  for  such 
rights.  ThQjus  monetcB  is  one  of  these ;  because,  in  every 
civilized  community,  due  provision  must  be  made  for  the 
regulation  of  the  currency.     But,  if  the  currency  is  a 
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necessity,  it  follows  that  the  regulation  of  it  must  be        iSOj- 
placed  in  the  supreme  ruler  of  the  state.     The  distinc-         thb 
tion  between  such  a  right  as  this,  and  that  of  prohibiting     *axj^tria^' 
the  introduction  of  the  Scriptures,  to  which,  by  a  fanciful  ^' 

analogy,  it  had  been  compared,  is  upon  the  surface :  the     Kossuth. 
former  is  a  right  founded  on  necessity,  and  recognised  by     Argument. 
the  law  of  nations;    the  latter  is  the  mere  arbitrary 
exercise  of  power  by  a  tyrannical  sovereign. 

The  jus  monetcB,  therefore,  is  a  prerogative  right  given 
by  the  law  of  nations,  and,  whether  controlled  by  re- 
strictions or  not,  is  vested  in  the  sovereign  ruler  of  the 
state.  It  is  a  right  which  a  sovereign  is  entitled  to 
exercise  in  his  corporate  capacity ;  it  is  a  monopoly  vested 
in  him  for  the  benefit  of  his  subjects ;  and,  if  so,  it  is  a 
right  of  property,  and,  therefore,  comes  within  the  defini- 
tion of  a  right  involving  the  property,  entitling  the  owner 
to  seek  the  protection  of  this  Court. 

The  learned  counsel,  feeling  pressed  with  this  view  of 
the  case,  contended  that  the  right  was  restricted  to  the 
coining  of  the  precious  metals.  [The  Vice-Chan- 
GELLOB. — I  must  assume  that  there  is  no  distinction 
in  this  respect  between  paper  and  other  money.  The 
statute  law  has  placed  both  on  the  same  footing.] 
Assuming  that  the  right  to  coin  the  precious  metals  is  a 
monopoly,  and  that  a  quantity  of  coined  money  was  on 
the  point  of  being  introduced  into  the  dominions  of  a 
foreign  sovereign,  not  being  an  alien  enemy — can  it  be 
contended  that  the  foreign  sovereign  could  not  obtain 
relief  in  this  Court,  on  the  principle,  that,  if  once  com- 
mitted, the  wrong  would  be  irreparable?  Assuming, 
from  the  observation  of  the  Court,  that  there  is,  so  far 
as  the  present  question  is  concerned,  no  distinction  be- 
tween paper  and  metallic  money,  it  is  only  necessary  to 
add,  by  way  of  corroboration,  what  is  related  by  Du 
Cange  as  happening  once  in  France :  that,  by  the  sove- 
reign power  exercising  the  jtu  moneUBy  leather  money  was 
used — showing  that  the  material  was  of  secondary  impor- 
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maintain  his  rights  the  answer  is,  that  right  is  not  one 
recognised  by  the  law  of  nations ;  it  is  not  extra-terri- 
torial, and  cannot  be  enforced  in  a  foreign  country.  The 
like  observation  applies  to  foreign  criminal  law,  not  being 
part  of  the  law  of  nations. 

Then,  if  the  plaintiff  is  entitled  to  the  monopoly  he 
claims,  it  necessarily  follows  that  the  act  intended  to  be 
done  will  inflict  damage  upon  that  monopoly  (the  amount 
of  damage  is  immaterial),  and,  therefore,  the  right  to 
restrain  that  damage  arises. 

Again,  as  to  the  object  alleged  by  the  bill,  it  is  immate- 
rial whether  the  object  be  pecuniary  gain  or  revolution  («). 

On   the    question   of  the   intention   of  M.  Kossuth, 
his  counsel  have  done  him  ii\justice.     He  never  said 
(though  he  might  have  done  so  with  impunity)  that  he 
did  not  intend  to  use  these  notes  during  the  sovereignty 
of  the  plaintiff,  but,  on  the  contrary,  he  claims  a  right  to 
judge  of  the  fitting  time  when  they  are   to   be  used. 
[The   learned    coun^l  read  several   extracts  from  M. 
Kossuth's  affidavit]      Nothing  could   be  more  candid. 
The    affidavit    is   a    progranmie    of    what   is  intended 
to   be    done.      Then,   is  there   not    enou^li  to    justify 
the  interference  of  the  Court?     And  here  the  rule  of 
the    Court   in  reference    to    trade  marks,   as    to    the 
time  when,  and  evidence  on  which  the  Court  will  in- 
terfere may  fairly  be  referred  to.     In  Farina  v.  Silver^ 
lock{b)y  the  Court  did  not  say,  we  will  wait  until  the 


1861. 

The 

Emperor-  of 

Austria 

V. 

Day  and 
Kossuth. 

Argument, 


(a)  Mr.  Jonah  W.  Smith,  Q.C., 
kindly  referred  the  reporter  to  the 
case  of  Hdbershon  v.  Vardon,  4 
De  G.  k  S.  47,  in  which  the  tes- 
tator made  a  beqnest  towards  the 
contributions,  which  the  testator 
expressed  his  belief  would  be  be- 
gun towards  the  political  restora- 
tion of  the  Jews  to  Jerusalem  was 
held  void.  His  Honour  (Y.  C. 
Knight  Bruce)  said,  « If  the  gift 


meant  anything,  it  was  to  create 
a  revolution  in  a  friendly  coun- 
try. Jews  might  at  present  reside 
in  Jerusalem,  and  if  the  acquisi- 
tion of  political  power  by  them 
was  intended,  the  promotion  of 
such  an  object  would  not  be  con- 
sonant with  our  amicable  rela- 
tions with  the  Sublime  Porte." 
{b)lKk  J.  409. 
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1861.        labels  have  been  issued ;  but  the  Court  said,  "  We  wiD 

The         stop  this  matter  at  its  source."     The  ground  on  whidi 

^  Au^8TR*A°'  the  Court  interfered  there  was,  that  the  defendant  was 

^-  supplying  the  means  of  committing  a  fraud ;  and  what 

Kossuth,     makes  this  case  stronger  was  this  circumstance,  that  the 

Argument.     Lord  Chancellor  thought  there  was  an  innocent  purpose 

to  which  the  label  might  be  applied,  and  required  that 

point  to  be  cleared  up ;  but  he  did  not  differ  from  the 

Vice-Chancellor  as  to  the  rule  of  the  Court. 

The  arguments  used  bj  the  defendants  might  nearly  all 
have  been  urged  on  demurrer ;  but,  instead  of  demurring, 
the  defendants  have  elected  to  go  into  evidence,  and  have 
obtained  time  to  answer.  There  is,  therefore,  a  serions 
question  to  be  determineion  the  evidence.  Then,  on  which 
side  is  the  balance  of  convenience?  If  the  defendants 
are  right,  they  are  not  seriously  prejudiced ;  but  if,  on  Ac 
other  hand,  the  plaintiff  is  right,  the  mischief,  if  this 
injunction  were  dissolved,  would  be  irreparable.  On  Ae 
ordinary  ground,  therefore,  in  cas*  of  injunction,  the 
Court  will  interfere  pending  the  trial  of  the  question,  to 
prevent  irreparable  mischief. 

It  remains  only  to  consider  the  argument  that,  because 
this  act  may  be  a  criminal  one  in  Hungary,  this  Court 
will  not  interfere.  The  defendant's  argument  is  incon- 
sistent. On  the  one  hand,  this  Court  is  asked  not  to  take 
notice  of  foreign  law,  and  on  the  other,  is  invited  to  say 
that  a  particular  act  is  criminal.  But,  even  if  it  were 
clear  that  the  acts  threatened  might  be  made  the  subject 
of  criminal  proceedings  in  Hungary,  that  circumstance 
does  not  oust  the  jurisdiction  of  this  Court.  Where, 
indeed,  an  act  in  England  is  felony,  the  rule  of  public 
policy  does  permit  the  party  aggrieved  to  abandon  the 
felony  and  make  the  subject  matter  of  the  felony  the 
basis  of  civil  proceedings.  But  that  rule  does  not 
apply  in  cases  where  the  act  might  be  made  the  subject 
of  criminal  proceedings  abroad.     The  reason  of  that  is 
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public  policy,  and  therefore  the  rule  ceases  with  it.     The  I86I. 

case  of  The  King  of  the    Two  Sicilies  v.  Wilcox  is  an  Thb 

authority  against  the  principle  contended   for,   because  Austria 

there  the  act  done  might  have  clearly  been  made  the  j^J^'x^n 

subject  of  criminal  proceedings.  Kossuth. 

All  the  objections,  therefore,  fail.     The  threat  to  do  Argument 
the   act  is  admitted;   the  balance  of  convenience  is  in 
favour  of  the  plaintiff,  and  the  motion  ought  to  be  dis- 
missed. 


Mr.  Cotton  on  the  same  side. — The  plaintiff  comes  here 
asking  the  Court,  not  to  interfere  as  a  criminal  court  in 
order  to  prevent  a  wrong,  but  to  protect  a  right  in  the 
nature  of  property  ;  and  that  observation  at  once  disposes 
of  the  class  of  authorities  such  as  that  in  which  the 
Court  refused  to  protect  a  book,  in  which,  on  grounds  of 
public  policy  no  one  could  be  found  to  say  he  was  the 
author.  It  is  not  disputed  that,  in  those  cases  where  the 
plaintiff  has  no  right  of  property,  the  Court  will  not  inter- 
fere, even  though  to  allow  the  defendant  to  do  the  act 
complained  of  may  lead  to  public  inconvenience,  or  a 
breach  of  the  peace.  That  foreign  sovereigns  have  a 
right  to  sue  in  these  courts  cannot  be  disputed;  and 
accordingly,  the  defendant's  counsel  have  attempted  to 
draw  subtle  distinctions,  and  contended  that  this  Court 
will  not  regard  foreign  laws.  [The  Vice-Chancel- 
LOB. — Since  the  decision  of  Martin  v.  Nicholb{a),  it 
cannot  be  contended  that  a  judgment  of  a  foreign  Court  is 
not  primd  facie  evidence  of  title.]  In  Ffolliott  v.  Off  den  (i). 
Lord  Kenyon,  on  appeal,  doubted  whether  the  reporter 
had  not  omitted  the  word  "  not."  If  a  foreign  sovereign 
has  a  right,  in  the  nature  of  property  vested  in  him  by 
the  law  of  nations,  he  may  sue  as  any  foreign  subject 
may  sue  in  respect  of  any  private  property  vested  in  his 

(a)  3  Sim.  458.  (h)  1  Hen.  Bl.  123. 


Emperor  of 
Austria 

V. 

Day  and 


676  OASES  IN  CHANOERT. 

1861.  individual  capacity.  That  principle  is  determined  by  Ac 
The  case  of  The  King  of  the  Tioo  Sicilies  v.  Wilcox.  The 
Court  has  intimated  that^  in  point  of  law,  there  is  no 
distinction ;  that  the  right  to  regulate  the  paper  money 
koBsuTH.  is  included  in  the  jus  monefyBy  and  the  affidavits  ^ow  as 
Argument.  *  ^ct,  that  that  right  has  been  exercised  by  the  plaintiff 
in  Hungary,  though  there  may  be  constitutional  checks 
imposed  upon  it.  In  all  transactions  with  foreign  states, 
or  in  suits  in  foreign  courts,  the  king,  as  a  corporation, 
represents  the  right  of  the  Crown  and  the  rights  of  the 
subjects,  and  is  the  person  and  only  person  who  can  inter- 
fere to  protect  those  rights.  Then,  was  not  the  act  of 
the  defendant  a  violation  of  those  rights  ?  He  admits 
he  intends  to  use  the  notes  as  money,  and  in  the  seventh 
paragraph  of  his  affidavit,  alleges  he  intends  to  compen- 
sate the  Hungarian  subjects  of  the  plaintiff  for  what  he 
calls  the  tyrannical  act  of  the  king.  It  is  clear,  they  are 
to  be  used  in  Hungary  at  some  time  or  other,  not  for 
piU*po8e8  of  art,  but  as  money.  It  is  admitted  that,  while 
the  plaintiff  is  King  of  Hungary,  those  notes  cannot  be 
used  at  all  without  injury  to  the  plaintiff;  but  it  is  s^d, 
they  will  not  be  used  until  after  the  overthrow  of  the 
present  dynasty.  But  this  Court,  which  represents  the 
Sovereign  who  recognises  the  plaintiff  as  King  of  Hun- 
gary, cannot  assume  that  the  event  will  occur ;  and,  there- 
fore, cannot  contemplate  the  possibility  of  these  notes 
being  ever  lawfully  introduced  into  Hungary.  What  it 
really  means  is,  that  a  revolution  in  Hungary  will  make 
the  use  of  these  notes  lavrful.  But  this  Court  can 
contemplate  no  such  possibility  as  this,  and  therefore 
cannot  contemplate  that  the  use  of  these  notes  will  ever 
become  lawful.  But  as  has  been  shown  by  Sir  Hugh 
Cairns,  the  defendant  never  asserts  what  had  been  asserted 
for  him :  he  claims  the  right  to  use  these  notes  at  his 
own  discretion.  On  these  grounds,  the  motion  must  be 
refused. 
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[On  the  suggestion  of  the  Vice-Chancellob,  it  was       J^6i^ 

arran^ced  that  the  motion  should  be  treated  as  a  motion         Thb 

^.     X  r         J  1  Emperor  op 

(on  notice)  for  a  decree.]  Austria 

V, 

Day  akd 
Mr,  Collier  replied,  on  behalf  of  the  defendant  Kossuth.     Kossuth. 

Argument, 

Mr.  Bacon  replied  on  behalf  of  Messrs.  Day. 

The  Vice-Chancellor  : — 

The  plaintiff  sues  in  his  sovereign  character,  as  King  Judgment. 
of  Hungary.  He  asks  the  assistance  of  the  Court  to 
prevent  an  injury,  of  a  public  kind,  to  what  he  asserts  to 
be  his  legal  rights.  These  rights  he  claims  as  the  ac- 
knowledged possessor  of  the  sovereign  power  in  a  foreign 
state  at  peace  with  this  kingdom. 

It  appears  that  the  defendants  have  manufactured  and 
prepared  in  this  country  a  vast  quantity  of  printed  paper, 
purporting  to  represent  public  paper  money  of  Hungary, 
such  as  could  be  lawfully  issued  by  the  sovereign  power. 
What  they  have  thus  prepared  is  intended  to  be  circulated 
at  some  future  time  as  the  public  paper  money  of  Hungary. 
This  paper  has  been  thus  made  and  prepared,  not  only 
without  the  licence  of  the  plaintiff,  but  as  in  exercise  of 
some  contemplated  power  hostile  to  that  of  the  plaintiff, 
and  intended  to  supersede  it. 

What  the  Court  has  now  to  decide  is  the  question, 
whether  the  defendants  can,  by  the  law  of  England,  be 
allowed  to  continue  in  possession,  or  to  be  protected  in 
the  possession,  of  this  large  quantity  of  printed  paper, 
manufactured  and  held  by  them  for  such  a  purpose ;  or 
whether,  on  the  other  hand,  the  plaintiff  is  entitied  to 
have  the  right  of  which  he  claims  to  be  in  possession,  pro- 
tected against  the  invasion  of  the  defendants,  and  to  have 
delivered  up  to  him  what  has  been  thus  prepared,  and 
made  ready  to  be  used,  for  a  purpose  hostile  to  his  exist- 
ing right 
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18C1.  For  the  defendants,  it  has  been  argued^  that  this  Court 

Thb         has  no  jurisdiction  in  such  a  case;   that  what  is  com- 

^^IvBTKiA^  plained  of  is  a  public  wrong,  not  cognizable  by  the  law 

^'  of  England,  because  it  relates  merely  to  the  public  and 

K0B8UTH.     political  affairs  of  a  foreign  nation.     The   defendant's 

Judgment,     counsel  have  admitted  that  a  foreign  sovereign  may  have 

relief  in  this  court,  when  he  sues  in  his  public  character 

to  recover  public  property  within  the  jurisdiction  of  this 

Court     But  they  insist  that^  what  is  in  question  in  this 

cause  is  not  any  right  of  property,  but  a  mere  public  and 

political  right,  which,  by  the  constitution  of  Hungary,  is 

not  absolute  in  the  Sovereign,  but  subject  to  the  control 

and  direction  of  the  Diet  of  that  kingdom.     Such  a  right, 

they  say,  is  beyond  the  jurisdiction  of  this  Court. 

If  the  question  related  merely  to  an  affair  of  state,  it 
would  be  a  question,  not  of  law,  but  for  mere  political 
discussion.  But  the  regulation  of  the  coin  and  currency 
of  every  State  is  a  great  prerogative  right  of  the  sovereign 
power.  It  is  not  a  mere  municipal  right,  or  a  mere 
question  of  municipal  law.  Money  is  the  medium  of 
commerce  between  all  civilized  nations;  therefore,  the 
prerogative  of  each  sovereign  state  as  to  money  is  but  a 
great  public  right  recognised  and  protected  by  the  law 
of  nations.  A  public  right,  recognised  by  the  law  of 
nations,  is  a  legal  right ;  because  the  law  of  nations  is 
part  of  the  common  law  of  England. 

These  propositions  are  supported  by  unquestionable 
authority.  In  the  modern  version  of  Blackstone*s  Coni' 
mentari€s{a)y  it  is  laid  down  (and  it  has  so  always  been 
held  in  our  courts)  that  the  law  of  nations,  wherever  any 
question  arises,  which  is  properly  the  object  of  its  juris- 
diction, is  adopted  in  its  full  extent  by  the  common  law 
of  England,  and  held  to  be  part  of  the  law  of  the  land. 
Acts  of  Parliament,  which  have  been  from  time  to  time 

(a)  4St«ph.  Com.282. 
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made  to  enforce  this  universal  law,  or  to  facilitate  the        ^^j* 

execution  of  its  decisions,  are  not  considered  as  intro-         Thb 

ductive  of  any  new  rule,  but  merely  declaratory  of  the      a^tria^' 

old  fundamental  constitution  of  the  kinffdom,  without     ^    *• 

°         '  Day  and 

which  it  must  cease  to  be  part  of  the  civilized  world,  Kossuth. 

To  apply  these  acknowledged  principles  of  the  law  of  judgmeni. 
nations  and  law  of  England  to  the  present  case>  it  appears 
that  the  British  Parliament,  by  the  Act  11  Geo.  4  & 
1  Wm.  4,  c.  66,  has  enacted,  that  the  forgery  or  counter- 
feiting the  paper  money  of  any  foreign  sovereign  or  state 
is  a  felony  punishable  by  the  law  of  England.  This 
statute  is  a  legislative  recognition  of  the  general  right  of 
the  sovereign  authority  in  foreign  states  to  the  assistance 
of  the  laws  of  this  country,  to  protect  their  rights  as  to 
the  regulation  of  their  paper  money  as  well  as  their  coin^ 
and  to  punish,  by  the  law  of  England,  offences  against 
that  power. 

The  friendly  relations  between  civilized  coimtries  re- 
quire, for  their  safety,  the  protection  by  mimicipal  law  of  an 
existing  sovereign  right  of  this  kind  recognised  by  the  law 
of  nations.  It  appears  from  the  evidence  of  the  defendant 
Kossuth  himself,  that  the  present  plaintiff  is  in  possession 
of  the  supreme  power  in  Hungary,  and  that  the  property 
now  in  question,  which  this  defendant  has  caused  to  be 
manufiu5tured  in  order,  at  some  future  time,  to  issue  it  as 
the  public  paper  money  of  the  State  of  Hungary,  is  not 
intended  to  be  inmiediately  used  for  that  purpose,  because 
of  the  existing  power  of  the  plaintiff.  But  it  also  appears, 
that  the  paper  so  manufactured  is  now  in  the  possession 
and  power  of  both  the  defendants,  ready  to  be  used,  when 
the  defendant  Kossuth  shall  think  fit,  for  a  purpose 
adverse  to  the  existing  right  of  the  plaintiff. 

The  manufactured  paper  in  question,  therefore,  is  pro- 
perty which  has  been  made  for  no  other  purpose,  and  can 
be  used  for  no  other  purpose,  except  one  hostile  to  the 
sovereign  rights  of  the  plaintiff.     It  is  not  property  of  a 

VOL.   II.  AAA 


CASES  IN  CHANCERY*  681 

other  purpose  than  one  hostile  to  the  legal  rights  of  the        i*6l. 
plaintiff,  the  legal  right  of  the  plaintiff  ought  to  be  pro-         Thb 
tected  by  the  interference  of  this  Court.     This  right  of  ^""/"tkia*' 
the  plaintiff  is  clear  on  principle,  unless  the  Court  is  to  ^* 

abandon  its  protective  jurisdiction.  It  is  clear,  also,  Kossuth. 
upon  authority.  In  the  case  of  Farina  v.  Silverlosk  (a)^  Judgm^u 
an  injunction  was  granted  against  a  printer,  who  had 
made  and  printed  papers  which  he  had  in  his  possession, 
merely  because  they  might  be  used,  and  were  ready  to 
be  used,  in  such  a  manner  as  to  violate  the  legal  right  of 
the  plaintiff,  although  they  were  not  in  fact  actually  used 
for  that  purpose. 

Foreign  States  at  peace  with  this  country  have  always 
been  held  entitled  to  the  assistance  of  the  law  of  England 
to  vindicate  and  protect  their  rights,  and  to  punish 
offenders  against  those  acknowledged  public  privileges 
recognised  by  the  law  of  nations.  Even  the  sovereign 
power,  under  a  revolutionary  government  recognised  for 
the  time  by  the  Crown  of  England  as  an  existing  govern- 
ment, has  had  its  rights  protected,  and  offenders  against 
those  rights  punished  by  prosecution  in  the  courts  of 
England.  The  prosecution  and  conviction  of  M.  Peltier, 
for  a  libel  on  the  First  Consul  of  France,  proceeded  on  this 
principle.  In  earlier  times.  Lord  George  Gordon  was 
tried  and  convicted  for  a  libel  on  the  Queen  of  France. 

These  rights  of  foreign  powers  may  be  for  a  time  sup- 
pressed, and  the  law  may  be  silent  during  the  flagrance 
of  rebellion  and  revolution,  when  rights,  both  public  and 
private,  are  overturned  and  destroyed  during  the  crimes 
and  calamities  of  civil  war. 

But  where,  as  in  the  present  case,  the  existing  rights 
of  the  plaintiff,  as  Sovereign  of  Hungary,  are  recognised 
by  the  Crown  of  England,  the  relief  which  he  seeks  in  this 

(a)  1  K.  &  J.  609. 
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I808. 
ARCEDECKNE  v.  KELK  ^%^'!^ 

1  HIS  was  a  motion  for  an  injunction  to  restrain  the  A  plaintiff, 

defendant^  his  workmen,  &c.,  from  erecting  a  proposed  signiflcant 

or  any  building  which  should  have  the  effect  of  depriving  g^^^  tte 

the  owner  or  occupier  of  the  house.  No.  1,  Grosvenor  light  and  air  to 

^  ,  ^      his  own  dwel- 

Square,  from  enjoying  the  same  amount  of  light  and  air  ling— Held, 
as  she  had  hitherto  enjoyed  without  interruption  by  the  disentitled^to 
owners  of  No.  2  in  the  same  square.  to  ^C  the 

The  bill  stated,  that  the  house.  No.  1,   Grosvenor  defendant  from 
Square,  occupied  by  the  plaintiff,  Mrs.  Arcedeckne,  had  building  so  as 
a  yard  behind  it  the  full  width  of  the  house,  and  mea-  Sim^^^sh  the 
suring  twenty-seven  feet  three  inches  in  depth;   that  supply  of  Ught 
several  of  the  rooms  at  the  back  of  the  house  were  lighted      Nothing 
exclusively  by  windows  looking  into  this  yard.  act^by^the 

That,  previously  to  the  alteration  complained  of,  the  ^^u^^^J^^cf 

back  of  the  house  No.  2  was  in  the  same  line  and  even  somewhat  the 
•  till  ^^     n  ^T  t^ti  r  -i      Same  amount 

with,  the  back  wall  of  No.  1,  and  had  been  so  for  upwards  of  injury  as 
of  twenty  years.  h^  complains, 

That,  in  November,  1858,  the  defendant  had  pulled  ^"  deprive 

'  '  \     ^        him  of  his 

down  the  house  No.  2,  and  had  commenced  rebuilding  right  to  relief 

the  same  on  such  a  plan,  as  that  the  back  wall  and  bow 

would  project  ten  feet  beyond  the  former  line  of  the 

building. 

That,  but  for  this  projection,  the  side  of  the  yard  of 
No.  1  would  be  wholly  open,  as  it  had  been  previously, 
and  that  the  side  of  such  yard  formed  the  only  lateral 
source  and  access  of  light  and  air  to  the  rooms  in  the 
back  of  No.  1. 

That  the  proposed  building  would  partially  close  the 
side  of  the  yard  of  No.  1,  and  exclude  a  considerable 
amount  of  light  and  air,  and  would  thereby  destroy  the 
comfort  of  the  plaintiff,  and  seriously  injure  the  market- 
value  of  the  property. 

VOL.  II.  B   B   B 
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There  was  a  great  deal  of  conflicting  evidence. 

The  plaintiff  adduced  the  evidence  of  architects  and 
surveyors  to  prove  the  allegations  in  the  bill. 

The  defendant  adduced  evidence  to  show,  first,  that  the 
projection  was  nine  feet,  and  not  ten  as  alleged;  and 
secondly,  that  it  did  not  sensibly  affect  the  plaintiff's  en- 
joyment, but  that  a  flue  which  the  plaintiff  herself  had,  and 
which  the  evidence  showed  to  have  been  two  feet  broad 
and  eighteen  inches  in  depth,  created  the  same  obstruction. 

It  was  also  contended,  that  some  trees  in  the  defen- 
dant's premises,  which  he  had  recently  cut  down,  had 
obscured  the  light  and  air  as  much,  if  not  more,  than  the 
proposed  building. 


Argument.         Mr,  Malins  and  Mr.  Ctttler  appeared  for  the  plaintiff 

Mr.  Bacon  and  Mr.  G.  M.  Giffard  appeared  for  the 
defendant. 

[Blanchard  v.  Sridges{a\  Cotterelly.  GriffUhs^b),  Mar- 
tin V*  Goble{c),  and  Garritt  v.  Skarp{d),  were  cited.] 

Judgment.      Titfi   ViCE*ChAXCELLOR  : — 

It  is  certain,  that,  before  the  intended  building  of  the 
defendant's  was  contemplated,  the  back  wall  of  his  house 
was  in  the  same  line  as  the  back  wall  of  the  pl^dntiflTs 
house,  which  contains  the  windows  in  question.  These 
windows,  it  is  alleged,  will  be  darkened  if  the  intended 
building  be  made  in  the  manner  proposed.  Instead  of 
rebuilding  the  wall  in  a  direct  line  with  the  back  wall  of 
the  plaintiff's  house,  the  defendant  intends  to  advance  at 
right  angles  to  the  wall  to  an  extent,  he  says,  of  three  feet 
nine  inches  (the  plaintiff  says  to  an  extent  of  four  feet 
nine  inches),  and  at  the  extremity  of  these  four  feet  nine 
inches,  instead  of  a  wall  at  right  angles  in  a  straight 


(a)  4  Ad.  k  E.  170. 
(h)  4  Espiii.  00. 


(c)  1  Camp.  3-20. 

(d)  3  Ad.  &  E.  ;32o. 
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line  parallel  to   the  back  wall  of  the  plaintlff'b  house,         1868. 
he    proposes    to    erect    a   bow,    the    result    of  which  arcbdbckkb 
would  make  the  furthest  projecting  point  of  the  bow        ^^ij^ 

window  ten  feet,  according  to   one  of  the  plans,  and         

I  think  certainly  according  to  all  the  plans  at  least  nine 
feet.  It  is  clearly  proved  that  the  windows  sought  to  be 
protected  look  into  a  small  back  area  only  twenty-seven 
feet  wide.  The  question  is,  whether  advancing  the  wall 
to  the  extent  proposed,  with  the  bow,  which  would  make 
a  projection  to  the  extent  of  nine  feet  in  an  area  only 
twenty-seven  feet  wide,  wiU  produce  such  a  diminution 
in  the  quantity  of  light  and  air  as  materially  to  affect  the 
comfort  and  enjoyment  of  the  plaintiff's  house.  As  to 
the  speculations  on  the  degree  to  which  the  amount  of 
light  and  air  will  be  affected,  there  is  very  contradictory 
evidence.  One  of  the  defendant's  witnesses  goes  so  far  as 
to  swear  that  the  effect  of  the  proposed  building  will  be 
that  the  plaintiff's  house  will  be  better  supplied  with 
light  and  air  than  it  had  ever  been  before.  Any 
man  of  common  sense  must  see,  that  the  supply  of 
light  and  air  to  this  house  from  an  area  only  twenty- 
seven  feet  wide  must  be  sensibly  diminished  by  a  pro- 
jection of  the  building  so  extensive  as  is  proposed  by 
the  defendant.  As  to  the  argument,  that  the  plaintiff  had 
herself  by  building  a  flue  so  far  obstructed  the  light  and 
air  by  her  own  act  as  to  have  lost  the  right  to  complain 
of  the  building  about  to  be  erected  by  the  defendant,  it 
was  proved  that  the  dimensions  of  the  flue  were  compara- 
tively insignificant.  According  to  the  principle  stated 
by  Lord  Kenyon,  nothing  short  of  an  act  on  the  part  of 
the  plaintiff  which  created  an  obstruction  somewhat  to 
the  amount  of  that  which  was  complained  of,  could 
deprive  a  plaintiff  of  the  right  to  an  injunction.  It  is 
proved  that  the  flue  was  only  two  feet  wide  and  eighteen 
inches  in  depth  and  was  a  trifling  obstruction  compared 
with  the  dimensions  of  the  defendant's  intended  building. 
B  B  B  2 
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house  and  premises  in  Argyll  Street,  Oxford  Street,         1B59. 
where  he  had  for  many  years  carried  on  the  trade  or        Hbrz 
business  of  a  diamond-merchant  and  dealer  in  paintings    xhb  Union 
and  articles  of  vertii ;  that  on  the  4th  of  January,  1854,  he 
became  the  lessee  of  the  said  house  and  premises  for  a 
term  of  twenty-one  years,  commencing  from  the  23th  of 
December,  1850,  at  a  rent  of  150/.  per  annum;  that  on 
the  basement  of  the  said  house,  and  in  the  rear  thereof, 
there  was  constructed  a  room  or  vault,  being  part  of  the 
premises  demised  to  the  plaintiff,  extending  beyond  the 
upper  external  wall  of  the  said  premises  fifteen  feet  or 
thereabouts,  in  a  westerly  direction,  under  the  adjoining 
premises  in  the  occupation  of  the  defendants;  that,  on 
the  ground-floor  of  the  plaintifl^s  house,  and  at  the  back 
thereof,  was  the  plaintiff's  dining-room,  which  was  also 
used  by  him  in  his  business  of  a  diamond-merchant  and 
dealer  in  paintings  and  articles  of  vertii,  and  that  he  had 
many  valuable  paintings  hung  there  for  sale ;    that  for 
the  purpose  of  his  business  it  was  essential  to  the  plaintiff 
to  have  a  clear  and  powerful  light;  that  the  windows  of 
the  dining-room  overlooked  to  the  west  the  lead  flat  or  roof 
underneath,  which  was  the  plaintifTs  kitchen ;  that  such 
kitchen  was  lighted  by  a  skylight  in  the  said  lead  flat  or 
roof,  and  the  said  lead  flat  or  roof  was  bounded  on  the 
west  by  a  party-wall,  eleven  feet  two  inches  from  the 
lead  flat  or  roof  over  the  kitchen,  and  that  the  distance  of 
the  party-wall  from  the  windows  of  the  plaintiff^s  dining- 
room  was  twenty-one  feet;  and  there  was  projected  over 
the  premises  of  the  defendants,  in  a  westerly  direction 
from  the  said  wall  and  on  the  level  of  the  said  lead  flat  or 
roof,  a  closet  three  feet  deep  by  seven  feet  ten  inches 
wide,  being  also  part  of  the  premises  demised  to  the 
plaintiff.     The  bill  alleged  that  the  plaintiff's  house  and 
premises  had  been  built  sixty  years  and  upwards,  and  the 
said  skylight  in  the  leaden  roof  or  flat,  and  the  said 
dining-room  windows,  were  ancient  lights,  and  the  access 
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diainond*merchant,  it  was  not  only  important  to  the  plain- 
tiff to  have  sufficient  direct  solar  light  in  his  dining-room, 
but  it  was  necessary  that  such  light  should  enter  the 
room  at  an  angle  not  less  than  that  at  which  it  had  pre- 
viously fallen  over  the  old  party-wall,  and  that  it  was 
impossible  to  judge  of  the  quality  or  water  of  a  gem  if 
the  light  did  not  fall  upon  it  in  a  proper  direction ;  and 
owing  to  the  great  value  of  the  articles,  and  the  difficulty 
of  estimating  their  purity  correctly,  the  plaintiff  would  be 
subjected  to  great  risk  in  the  purchase  of  gems  under  an 
imperfect  or  insufficient  light,  and  the  slightest  mistake 
in  estimating  the  purity  of  a  gem  might  subject  the  plain- 
tiff to  great  pecuniary  loss  ;  and  his  dining-room  was  the 
only  room  in  his  house  in  which  he  enjoyed  a  proper  light 
for  his  business,  and  if  diminished  or  obstructed,  his  busi- 
ness of  a  diamond-merchant  could  not  be  properly  or  safely 
carried  on  there,  and  the  chance  of  selling  his  pictures  and 
articles  of  vertil  would  be  nearly,  if  not  wholly,  destroyed. 
The  bill  further  alleged,  that  the  right  to  the  light  and 
the  air  enjoyed  by  the  plaintiff,  as  the  lessee  and  occupier 
of  the  house  and  premises,  was  an  ancient  right  demised 
to  the  plaintiff  as  appurtenant  to  the  house  and  premises, 
and  that  be  was  entitled  to  their  enjojrment  unobstructed 
and  unobscured,  such  light  and  air  being  absolutely  neces- 
sary to  enable  him  to  carry  on  his  business  or  trade  of  a 
diamond-merchant  and  dealer  in  paintings  and  articles  of 
vertit.  The  defendants'  affidavits  stated,  that  the  pro- 
posed new  building,  which  would  exceed  the  height  of  the 
old  one,  was  only  a  skylight. 

A  long  correspondence  ensued  between  the  solicitors  of 
the  respective  parties,  which,  however,  ended  in  this  bill 
being  placed  on  the  file,  and  a  motion  made  for  an  injunc- 
tion, which,  however,  his  Honour,  on  the  16th  of  Novem- 
ber, refused,  on  the  ground  that,  in  consequence  of  the 
change  in  the  defendant's  plans,  the  injury  complained  of 


689 
1859. 
Hbrz 

V, 

The  Union 
Bank  of 
London. 

Statement, 


1850. 
Hbrz 

V. 

The  Union 
Bank  of 
London. 

Statement, 


690  .CASES  IN  CHANCERY. 

in  the  original  bill  was  of  a  solid  obstruction,  but  the  evi- 
dence showed  the  intended  erection  was  a  skylight;  but 
his  Honour  gave  leave  to  amend  the  bill.  The  bill  was 
accordingly  amended  by  adding  apt  allegations  to  meet 
the  case,  and  as  amended  alleged  that  the  defendants 
now  intended,  at  the  distance  of  twenty-four  feet  from 
the  plaintiff's  house,  to  raise  the  new  buildings  higher 
than  the  old  ones ;  that  at  the  distance  of  thirty-four  feet 
from  the  west  side  of  the  plaintiff's  house  it  was  intended 
to  raise  the  new  buildings  three  feet  higher,  and  at  a 
distance  farther  off  it  was  intended  to  raise  them  five 
feet  higher  than  the  old  buildings  stood;  and  that  in 
their  proposed  new  buildings,  which  exceeded  the  height 
of  the  old  buildings,  there  would  be  in  part  a  skyhght, 
raised  upon  iron  girders  and  ribs,  covered  with  a  flat  roof 
of  lead,  or  some  other  material  impenetrable  by  the  light, 
which  would  diminish  the  light  and  air  of  the  plaintiff  The 
defendants  subsequently  purchased  the  house  and  premises 
of  the  plaintiff,  subject  to  the  lease,  in  which  the  plaintiff 
was  described  as  a  diamond-merchant.  On  the  25th,  the 
motion  was  renewed  by  special  leave  of  the  Court. 

Argument,         Mr.  Bacon  and  Mr.  Greene  appeared  for  the  plaintiff. 

Mr.  Malins  and  Mr.  Eddis  appeared  for  the  defendant. 

[The  following  cases  were  cited: — The  Attorney- 
General  V.  Doughty  {a\  Martin  v.  Goble{b\  Bealey  v. 
Shaw{c),  Wright  v.  Howard  (d).  The  Attorney-^ General 
V.  Nichol{e),'] 


Judgment,      ThE  ViCE-ChANCELLOE  : — 

The  plaintiff  by  his  evidence  proves  his  enjoyment  of  an 
ancient  light.  The  ob^ruction  sought  to  be  restrained 
is  only  a  contemplated  obstruction ;  but,  upon  the  weight 


(a)  2  Ves.  sen.  453. 

(b)  1  Campb.  320. 

(c)  6  East,  208. 


(d)  1  S.  &  S.  190. 

(e)  10  Yes.  338. 
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of  evidence,  there  seems  enough  to  show  that  there  will 
be  some  obstruction.     The  right  to  an  ancient  light 
depends,  as  Lord  Eldon  has  observed,  upon  an  implied 
contract.     There  is  evidence  which  goes  to  prove,  that 
the  smallest  diminution  or  alteration  in  the  light  admitted 
through  the  window  in  question  will  be  a  serious  injury 
to  the  plaintiff  in  his  business  of  a  diamond-merchant. 
But  it  is  said  that  this  is  an  ancient  light  in  a  dwelling- 
house  ;  and  an  authority  has  been  cited  to  show  that  the 
defendants  are  entitled  to  obscure  or  diminish  the  light 
to  such  an  extent  as  would  not  interfere  with  the  enjoy- 
ment of  a  mere  dwelling-house.     The  case  referred  to 
certainly  supports  the  proposition  that,  where  the  character 
of  a  building  is  altered  to  that  which  requires  a  greater 
quantity  of  light,  the  owner  of  adjoining  land  has  a  right 
to  erect  any  obstruction  which  would  not  obstruct  the 
light  to  an  extent  suflScient  to  injure  it  in  its  former  state 
of  enjoyment  before  the  alteration.     The  principle   of 
that  decision  is,  that  no  man  is  entitled  by  any  act  of  his 
own  suddenly  to  impose  a  new  restriction  on  his  neigh- 
bour ;  but  the  application  of  that  principle  was  to  a  case 
where  no  right  of  personal  enjoyment  was  interfered  with, 
and  where  the  plaintiff  did  not  even  state  who  was  in 
possession,  but  merely  complained  of  an  injury  to  his  in- 
heritance, and  not  to  himself. 

The  present  case  is  of  a  different  kind ;  the  defendants 
are  the  owners  of  the  reversion,  and  the  plaintiff  is  de- 
scribed in  the  lease  as  a  diamond-merchant. 

There  seems  to  be  no  sound  principle  on  which,  where 
the  demise  of  the  house  is  to  a  person  known  to  6usta::i 
such  a  character  as  that  any  diminution  of  the  light  would 
disturb  his  enjoyment  in  that  character,  the  reversioner  can 
be  allowed  to  withdraw  or  obstruct  anything  necessary  to 
his  enjoyment  of  the  demised  property  in  that  character. 

It  is  proved  that  there  will  be  an  obstruction  and  di- 
minution of  the  light.    But  an  attempt  has  been  made  to 
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August,  1845,  he  executed  a  second  mortgage  to  Robert 
Leadbitter  of  the  same  property,  including  a  further 
share  therein  which  he  had  acquired  subsequently,  to 
secure  1200/.,  and  he  thereby  covenanted  to  confirm  any 
lease  or  leases  which  B.  Leadbitter  should  make ;  but,  as 
the  bill  alleged,  R.  Leadbitter  had  no  authority  to  work 
or  lease  the  mines. 

The  bill  alleged,  that  the  plaintiff  had  accidentally  dis- 
covered that  Thomas  and  James  Easton,  who  were  the 
lessees  of  coal-mines  under  lands  adjacent  to  that  of  the 
plaintiff,  had  abstracted  coal  in  such  a  way  that  the  build- 
ings on  the  plaintifPs  land  had  been  rendered  unsafe.  The 
bill  alleged,  that  Robert  Leadbitter,  the  mortgagee,  had 
never  made  any  application  or  given  any  notice  of  his  in- 
tention to  let  or  work  the  coal ;  that  the  defendants  Easton 
never  accounted  for  the  coal  or  any  rent  or  royalty  respec- 
ting the  same.  The  bill  further  alleged,  that  the  defen- 
dant Leadbitter  had  stated  that  he  had  not  authorised  the 
Eastons  to  work  the  coal,  but  that  the  Eastons  had  applied 
to  him  for  leave  to  do  so,  when  he  said  he  had  no  objection 
provided  it  was  done  under  the  inspection  of  a  Mr.  Taylor. 

The  plaintiff,  in  1845,  employed  two  colliery  viewers 
to  inspect  the  coal,  who  made  a  report  by  which  they 
calculated  the  damage  done  to  the  plaintiff  at  the  sum 
of  3445/.  105.  On  the  28th  of  November,  1845,  the 
plaintiff's  solicitor  made  a  demand  on  the  defendants  of 
that  sum,  and  shortly  afterwards  the  sum  of  784/.  12^.  6rf. 
for  the  coal  which  had  been  ascertained  to  have  been 
made  incapable  of  being  worked  by  the  working  of  the 
defendants  Easton. 

The  bill  alleged  that  Robert  licadbitter  had  never 
been  in  possession  of  the  property  or  interfered  in  its 
management ;  and  that  the  land  and  hereditaments  were 
ample  security  for  the  amount  due,  independently  of  the 
mines  and  minerals ;  and  that  the  plaintiff  was  ready  and 
thereby  offered  to  pay  what,  on  taking  an  account  of  the  said 
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the  surface  and  the  remainder  of  the  coal ;  and  that  they 
or  the  defendant  Robert  Leadbitter  might  be  ordered  to 
pay  the  same  to  the  plaintiff,  after  allowing  what  was 
due  on  the  mortgage.  The  bill  also  prayed  for  an  in- 
junction to  restrain  the  defendants  from  working  or 
getting  any  more  coal  from  or  under  the  land ;  and  that 
the  defendants  might  be  ordered  to  stow  or  fill  up  the 
spaces  from  which  the  coal  had  been  worked  or  gotten, 
and  also  to  erect  all  proper  walls  or  barriers  to  support 
the  roof  of  the  mine  and  the  surface  of  the  land ;  or  that 
ihe  amount  of  the  damage  of  the  surface  by  the  working 
the  coal  nught  be  ascertained,  and  paid  or  allowed  by 
the  defendants  to  the  plaintiff. 

The  defendants  the  Eastons  by  their  answer  stated 
that,  in  1845,  they  were  absolute  owners  of  the  coal- 
mines  surrounding  that  of  the  plaintiff.     That  being 
anxious  to  explore  the  coal,  they  applied  to  a  Mr.  Swin- 
burn,  since  deceased,  for  information,  by  whom  they  were 
referred  to  Robert  Leadbitter,  whom  they  believed  to  be 
mortgagee  of  all  the  Windmill  property.     Some  negotia- 
tion took  place ;  and,  as  the  defendants  alleged,  Robert 
Leadbitter  ultimately  agreed  to  allow  them  to  work  the 
coal  on  payment  of  such  rent  as  a  Mr.  Hughes  and  James 
Easton  should  determine.     That,  relying  on  this  agree- 
ment,  they  commenced  exploring   the  Windmill   Hill 
coal-mines   in  February,  1846,  and  continued  to  do  so 
till  June,  1857,  when  they  abandoned  it  finally,  in  con- 
sequence  of  the  coal  proving  to  be  of  very  inferior 
quality,  and  also  deteriorated  by  numerous  slips,  &c., 
and  other  faults  arising  in  the  seams,  the  effect  of  which 
was,  in  some  places,  to  destroy  the  value  of  the  coal  and 
render  it  unprofitable  to  work. 

The  defendants  alleged,  that  the  expense  of  working 
or  exploring  the  coal  exceeded  the  proceeds  of  that  por- 
tion which  had  been  sold. 
Robert  Leadbitter  alleged,  that  by  his  agents  he  had 
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held  the  hereditaments  comprised  in  the  mortgage  J 
that  there  was  due  on  the  mortgage  420021 ,  which  was 
nearly  the  value  of  the  hereditaments ;  and  that,  under 
these  circumstances^  he  insisted  that  he  was  entitled  to 
have  the  coal  explored. 

It  appeared  from  the  evidence,  of  which  there  was  a 
great  deal,  that  the  plaintiff's  mines  had  no  shaft  or  pit 
sunk  so  as  to  admit  of  their  being  worked  fix)m  tlie 
surface. 

There  was  a  good  deal  of  conflict  in  the  evidence. 

The  defendants,  inter  alia,  relied  on  the  Statute  of 
Limitations. 


Argument,        Mr.  Malins  and  Mr.  Bates  appeared  for  the  plaintiff. 

Mr.  Bacon  and  Mr.  Toller  appeared  for  the  defend- 
ants the  Eastons. 

Mr.  Wigram  and  Mr.  Riddell  for  the  mortgagee 
Robert  Leadbitter. 

[The  following  cases  were  cited : — Martin  v.  Porter{a\ 
Morgan  v.  Powell{b),  Wild  v.  Holt{c\  Sibbering  v.  The 
Earl  of  Balcarras{d),  Granger  v.  George {e).  Short  v. 
Macarthg{f)y  Dengs  v.  Shuckburgh{g)y  Briggs  v.  Earl  of 
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The  ViCE-CnANCELLOE  2 — 

This  IS  a  bill  by  a  mortgagor  to  redeem  the  mortgaged 
property,  and  it  seeks  for  an  adjustment  of  the  accounts 
between  the  plaintiff  and  his  mortgagee  on  the  footing  of 
the  contract  between  them.  In  this  Court,  a  mortgagee, 
who  holds  property  in  pledge,  is  accountable  for  it  in  its 
integrity.  If  he  assign  the  mortgage  without  the  con- 
currence of  the  mortgagor,  he  is  still  accountable  for  it 
as  if  it  had  remained  in  his  possession,  and  in  this  Court  is 
regarded  as  holding  it  subject  to  the  mortgagor's  right  to 
redeem  on  satisfaction  of  the  debt  for  which  it  was 
pledged.  K  the  mortgagee  has  so  dealt  with  the  mort- 
gaged property,  that  part  of  it  is  in  his  own  possession 
and  part  in  the  possession  of  other  persons,  the  mort- 
gagor, in  order  to  redeem,  is  entitled  to  bring  before 
the  Court  those  persons  to  whom  the  mortgagee  has 
parted  with  the  property. 

In  this  case,  the  mortgagee  has  allowed  a  part  of  the 
property  conveyed  to  him  to  be  abstracted  by  other  per- 
sons, so  that  it  has  become  impossible  for  the  mortgagor 
ever  to  get  back  in  specie  what  has  been  thus  abstracted. 
He  can  only  get  the  value.  It  must  be  observed,  that 
the  right  to  work  the  mine  did  not  pass,  nor  even  the 
mine,  except  as  part  of  the  freehold ;  but  still  the  mort- 
gagee had  dominion  over  the  entirety  of  the  freehold 
comprised  in  the  mortgage-deed. 

It  has  been  contended,  that  the  defendants  Easton  are 
unnecessary  parties  to  the  suit ;  but,  on  the  principle  on 
which  this  Court  acts,  there  is  little  difference  between 
the  mortgagor's  right  against  the  mortgagee  himself  and 
the  alienee  of  the  mortgaged  property  who  claims  under 
a  title  from  the  mortgagee  without  the  concurrence  of 
the  mortgagor,  and  whom  the  mortgagor  finds  in  pos- 
session of  the  proceeds  of  a  part  of  the  property  which  he 
has  converted.  In  either  case  the  mortgagor's  right  is 
to  get  back  the  mortgaged  property— or  the  value  of  that 
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^y^*  converted,  to  be  estimated  on  a  just  prindjde— on  sstb- 
faction  of  the  mortgage.  In  this  case,  the  yaloe  does 
not  appear  to  have  been  received  by  the  mortgagee,  but 
Judamad  ^  ^^^'^  received  and  is  still  retained  by  the  defendants 
Easton.  It  has  been  contended,  that  this  daim  is  barred 
by  the  Statute  of  Limitations ;  but  to  apply  the  Statute 
of  Limitations  to  a  case  of  this  kind  would  be  to  con- 
travene the  principle  on  which  this  Court  acts  as  between 
mortgagor  and  mortgagee. 

On  these  grounds,  it  appears  to  me  that  the  defendants 
Easton  are  properly  parties  to  this  suiL  It  has  been 
contended,  however,  on  the  part  of  the  defendant 
Leadbitter,  that,  in  taking  the  account,  he  ought  not  to 
be  charged  in  respect  of  that  portion  of  the  mortgaged 
property  which  has  come  to  the  hands  of  the  defendants 
Easton,  who  have,  it  is  said,  violated  the  pluntiflfs  rights 
and  exceeded  the  authority  given  them  by  the  defendant 
Leadbitter  in  such  a  way  as  that  he  cannot  be  justiy  held 
accountable  for  any  misfeasance  by  them  which  trans- 
gresses the  agreement  between  himself  and  them. 

On  the  view  of  the  evidence  most  favourable  to  the 
case  of  the  defendant  Leadbitter,  it  must  be  taken  as 
proved  that  he  allowed  them  to  enter,  explore,  and  work, 
for  the  purpose  of  exploring  the  mine  without  the  con- 
currence of  the  mortgagee.  What  he  says  is,  "  They 
applied  to  me  to  grant  permission  to  work  or  explore  the 
mine ; "  and  his  reply  to  that  application  was,  "  that  they 
were  to  be  at  liberty  to  work  the  coal  for  the  purposes 
aforesaid."  The  most  favourable  construction  of  that 
language  is,  that  they  were  to  be  at  liberty  to  work  the 
coal  for  the  purpose  of  exploring  it. 

But,  whatever  may  be  the  right  construction  of  the 
arrangement  among  the  defendants,  the  transaction  is 
beyond  doubt  a  transaction  between  the  mortgagee  and 
one  a  stranger  to  the  mortgagor,  by  which  the  mortgagee, 
exceeding  the  rights  conferred  on  him  by  the  mortgage- 
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deed^  professed  to  allow  a  stranger  to  the  mcrtgagor  to 
enter  into  possession  of  the  mortgaged  property^  and  to 
inflict  a  serious  injury  on  the  mortgagor  by  the  abstrac- 
tion and  sale  of  a  part  of  the  coal. 

Upon  the  principle  on  which  this  Coturt  adjudicates  as 
between  mortgagor  and  mortgagee^  the  mortgagee  who 
allows  a  stranger  to  deal  with  the  mortgaged  property  is 
responsible  to  the  mortgagor  in  this  Court  for  any  damage 
that  may  accrue  by  reason  of  such  dealing.  It  would 
be  impossible^  therefore^  to  work  out  a  redemption  decree 
without  giving  to  the  mortgagor  an  account^  so  as  to 
enable  the  Court  to  estimate  the  value  of  that  part  of  the 
abstracted  part  of  the  property  which  has  been  sold^  and 
can  no  longer  be  restored  in  specie. 

That  was  the  principle  of  the  decree  in  the  case  of 
Thomeycroft  v.  Crockett,  to  which  reference  has  been 
made. 

It  is  contended,  that— even  assuming  the  Eastons 
who  wrought  and  won  these  coals^  and  sold  them^  and 
received  the  price,  are  accountable  to  the  mortgagor — 
on  the  authority  of  decisions  at  law,  they  ought  not 
to  be  charged  with  the  gross  amount  received  for  such 
coal,  but  ought  to  be  allowed  the  cost  of  working,  and 
getting,  and  of  conveying  them  from  the  bed  to  the 
pit's  mouth,  where  they  were  sold. 

At  law,  it  is  the  province  of  the  jury  to  assess  the 
damage ;  and  from  the  reported  decisions  it  would  seem 
that  the  question,  whether  the  expense  of  severance  and 
the  expense  of  carrying  them  from  the  place  of  severance 
to  the  place  of  sale  should  be  allowed,  depends  on  the 
conduct  of  the  parties.  It  has  been  argued,  on  the  autho- 
rity of  Martin  y.  Porter  and  Morgan  v.  Powelly  that  the  costs 
of  severance  are  not  to  be  deducted,  but  only  the  costs  of 
conveyance  of  the  coal  as  a  chattel  to  the  pit's  mouth ; 
but  in  Wood  v.  Maretoood{a\  from  the  circumstances  of 
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conduct^  the  cost  of  severance  was  not  allowed.  The 
conclusion  to  be  deduced  from  that  case  is,  that  the 
conduct  of  the  party,  circumstances  of  the  case,  and 
even  the  form  of  the  action,  enter  into  the  judgment  of 
the  Court  in  directing  the  jury  to  estimate  damages. 

But,  in  this  Court,  where  a  mortgagor  seeks  to  get 
back  the  estate  which  he  has  pledged,  but  which  in  &ct 
the  mortgagor  cannot  restore,  a  different  principle  must 
prevail. 

In  the  case  of  Thomeycroft  v.  Crockett^  the  mortgagee 
was  in  possession ;  he  opened  the  mines  without  authority, 
and  having  worked  the  coal,  he  claimed,  as  is  claimed 
here,  to  be  allowed  at  least  the  expense  of  conveying  the 
coal  to  the  surface ;  he  claimed  further  to  be  allowed,  on 
the  authority  of  the  decisions  at  law,  some  of  the  expenses 
of  working  and  winning  the  coal.  But  he  was  charged 
with  the  full  value  of  the  coal,  and  was  made  to  refund 
to  the  mortgagor  the  whole  amount  which  he  had  re- 
ceived for  the  coal,  without  being  allowed  any  part  of 
the  working  expenses. 

This  is  a  first  principle  in  a  case  where  the  mortgagor 
seeks  to  redeem  the  mortgaged  property,  which,  however, 
cannot  be  restored.  In  such  a  case  as  here,  the  conver- 
sion, the  working,  and  the  sale  of  the  property,  are  wholly 
unauthorised  by  the  mortgage-deed.  In  such  a  case, 
where  the  mortgagee  has  put  it  out  of  his  power  by  a 
series  of  wrongful  acts  to  restore  the  property  in  specie, 
the  Court  always  holds  him  responsible,  as  in  the  case  of 
Thorneycroft  v.  Crockett. 

It  is  said,  however,  that  that  case  does  not  apply  here, 
because  the  Vice-Chancellor  of  England  made  the  order 
in  that  case  on  the  ground  that  he  was  bound  by  the 
form  of  the  decree.  But  that  view  does  not  appear  to 
be  well  founded,  for  the  Vice-Chancellor  goes  on  to  say, 
that  what  was  sought  to  be  restored  was  the  money  pro- 
duced by  the  sale  of  the  freehold  that  was  actually  sold. 
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Upon  the  whole  case,  having  regard  to  the  position  of 
the  plaintiff  coming,  as  mortgagor,  to  have  the  pledge 
restored  on  an  adjustment  of  his  equitable  rights — and 
at  the  position  of  the  defendants  Easton,  who,  by  the 
wrongful  act  of  the  mortgagee,  acquired  and  abused  their 
power  over  the  mortgaged  property — I  must  hold  them 
all  liable  to  the  mortgagor.  It  has  been  said,  on  behalf 
of  the  defendant  Leadbitter,  that  the  bill  asserts  that  he 
was  not  mortgagee  in  possession.  This  is  quite  true; 
but  the  bill  also  asserts  most  clearly,  that  the  defendant 
Leadbitter  had  authorised  the  defendants,  the  Eastons, 
to  work  the  mine,  provided  it  were  done  under  the 
inspection  of  Mr.  Taylor;  and  this  statement  tallies 
precisely  with  the  answer  of  the  Eastons.  The  mort- 
gagee, therefore,  must  be  held  responsible  for  these 
wrongful  acts.  It  would  be  impossible  to  do  justice 
between  the  mortgagor  and  mortgagee  without  giving 
the  mortgagor  the  value  of  the  abstracted  property. 

There  must  be  the  common  mortgage  decree  and 
mortgage  account,  and  a  further  account  of  the  value  of 
all  coal  belonging  to  the  plaintiff  wrought  and  won  by 
the  defendants,  by  the  order,  or  for  the  use,  or  by  the 
permission  of  the  defendants,  or  either  of  them.  An 
account  of  all  monies  received  by  the  defendants,  or  any 
or  either  of  them,  or  for  their  use  in  respect  of  the  said  coal. 

The  claim  for  damage  to  the  surface  of  the  land  has 
not  been  made  out. 
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APPENDIX 

KINGSFORD  v.  BALL. 

In  thig  case  the  cause  came  on  for  farther  consideration,  in  which 
the  only  question  was  the  costs.  It  was  contended,  on  behalf  of  the 
defendants,  that  it  was  a  new  point  that  a  contract  for  sale  severed 
the  joint  tenancy. 

Mr.  Malins,  Mr.  Bacon,  Mr.  W.  D.  Lewis,  and  Mr.  Eenyon  were 
the  counsel  engaged. 

As  Lord  St.  Leonards'  judgment  (dismissing  the  appeal)  appears 
never  to  have  been  reported,  the  reporter  has  thought  it  right  to  add 
the  shorthand  notes  of  his  lordship's  judgment. 

The  Lobd  Chancellob: — 

I  think  there  is  no  doubt  how  it  stands.  I  take  the 
facts  to  be  these : — The  father  and  the  son  bought  the 
estate>  and  had  it  conveyed  to  them  both  as  joint  tenants ; 
there  is  no  doubt  about  that  Afterwards,  by  a  subse- 
quent deed,  they  settled  the  estates  in  rather  a  singular 
way,  by  giving  the  father  a  power  of  appointment  by 
way  of  sale  only,  which  power  to  be  exercised  was  not 
to  be  for  the  father's  benefit  alone,  but  the  purchase- 
money  was  to  be  divided  equally  between  the  father  and 
son,  subject  to  that  settlement — settling  the  estate  in 
effect  upon  the  son  in  fee,  because  they  give  it  to  the 
usual  uses  to  bar  dower,  the  father  taking  the  previous 
life  estate ;  so  that,  if  the  estate  had  descended,  no  doubt 
under  that  deed  the  father  would  have  been  tenant  for 
life  and  the  son  tenant  in  fee.  They  enter  into  a  con- 
tract. I  think  it  quite  clear  upon  the  face  of  that  contract, 
that  they  treated  themselves  as  still  claiming  under  the 
original  deed,  and  therefore  it  was  that  I  called  for  the 
abstract,  in  order  to  see  whether  they  had  suppressed 
that  deed  which  created  the  power  of  sale.  The  learned 
judge  in  the  court  below  believed,  as  be  bad  reason  to 
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1862.        believe^  as  the  case  must  have  been  opened  to  him^  tliat 
KiKosFORD    the  sale  was  under  the  power.     That  was  his  opinion; 
but  the  power  was  actually  kept  back  from  the  knowledge 
of  the  parties^  and  the  seller^  therefore^  did  not  profess  to 
deal  under  that  power. 

Well,  then,  the  sale  took  place,  and  upon  that  sale  the 
parties  received  (the  father  and  the  son)  10,000/.,  being  a 
fifth  part  of  the  purchase-money.  Now,  in  the  first 
place,  however,  they  might  keep  back  the  deed  of  1842 ; 
that  deed  of  1842  had  severed  the  joint  tenancy,  and  left 
them  as  tenants  in  common,  at  all  events,  either  bound 
or  not  bound  by  that  deed  of  1842,  as  they  might  or  not 
be  enabled  to  establish  it;  but  they  chose  to  keep  it 
back.  If  the  joint  tenancy  was  severed,  as  clearly  it 
was,  by  that  deed,  the  thing  was  transferred  to  the  new 
uses.  Then  if  I  look  to  the  cfiect  of  the  contract, 
which  rather  points  to  a  joint  tenancy — the  contract  for 
sale  subsisting  between  the  father  and  the  son — I  find 
the  10,000/.  not  divided  as  a  property  which  was  to  go 
under  the  deed  of  1842,  the  father  taking  the  value  of 
the  life  estate,  and  the  son  taking  the  value  of  his  remam- 
der,  and  therefore  dividing  the  estate  in  those  proportions ; 
but  I  find  the  10,000/.,  as  stated  by  themselves,  to  have 
been  received  and  applied  between  themselves. 


Mr.  Kenyan. — That  would  have  been  consistent  with 
the  deed  of  1842. 


The  Lord  Chancellob. — That  would  not  have 
been  consistent  with  the  deed  of  1842,  unless  the  sale 
had  been  under  the  power;  it  would  have  been  incon- 
sistent with  it ;  it  would  have  been  inconsistent  with  the 
power  of  sale ;  and  if  it  had  been  under  th6  power  of 
sale,  they  having  purposely  withheld  that  deed,  I  see  no 
doubt  of  this,  that  I  have  before  me  the  original  deed  of 
1836,  by  which  the  joint  tenancy  was  created ;  and  upon 
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the  very  deed  is  endorsed  a  memorandum  of  the  contract 
for  Bale^  which  is  upon  this  deed  as  operating  upon  this 
title^  and  having  no  reference  whatever  to  the  deed  of 
1842 ;  and  when  the  abstract  was  furnished)  as  the  answer 
showS)  and  as  it  has  been  stated  to  me  when  the  abstract 
was  furnished,  that  deed  of  1842  was  not  contained  in 
the  abstract;  the  parties,  therefore,  were  dealing  upon 
that  original  title,  and  the  contract  must,  I  think,  be 
considered  to  be  a  contract  upon  that  title.  The  contract 
was  operative  as  a  severance.  The  parties  by  that  con- 
tract show  that  they  intended  to  sever ;  for  the  money 
was  equally  divided  between  the  father  and  the  son,  and 
was  not  left  to  any  contingency  or  used  in  any  manner 
to  give  any  right  of  survivorship. 

Well,  then,  the  man  who  bought.  Potter,  became  in- 
capable of  performing  his  contract,  and  ultimately  a 
petition  was  presented  by  the  father  and  the  son  in 
bankruptcy,  calling  upon  Potter's  assignee,  under  the 
Act  of  Parliament,  to  elect  whether  he  would  abide  by 
the  contract  or  not.  The  assignee  fixed  1800/.  as  a  sort 
of  sum  to  have  further  time  allowed  him  to  elect. 
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Mr.  Kent/on. — It  was  not  paid,  my  lord. 


The  Lobd  Chancellob. — I  am  aware  of  that;  but 
he  agreed  to  pay  it.  He  paid  that  for  the  liberty  to 
continue  to  have  a  right  of  election;  and  the  Court, 
therefore,  made  an  interim  order,  and  it  reserved  it  at 
the  conclusion,  and  ordered  that  the  petition  should  stand 
in  the  paper  of  petitions  for  hearing  upon  a  certain  day 
to  come,  so  that  the  Court  reserved  the  right  of  dealing 
with  that  petition. 

Now,  I  take  it  to  be  quite  clear,  that  the  parties  were 
competent,  with  the  assignee,  to  get  rid  of  this  contract 
if  they  pleased  behind  the  back  of  the  Court;  there  is 
no  doubt  of  that,  though  they  had  in  that  petition  rci- 
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served  the  matter.  It  was  not  necessary  to  hear  it  in 
court ;  they  have  a  right  under  the  Act  to  proceed  in 
bankruptcy,  but  there  is  nothing  to  prevent  a  party 
competent  to  deal  with  that.  But  it  is  a  circumstance 
that  the  matter  was  pending  before  the  Court ;  and  then 
comes  this  transaction,  that  a  paper  was  signed  by  the 
creditor's  assignee  and  by  the  official  assignee  in  bank- 
ruptcy, and  there  was  written  at  the  end  of  the  original 
contract — this  is  the  original  contract — ^^  We,  the  xmder- 
signed,  being  the  creditor's  assignee  and  official  asdgnee 
of  the  estate  of  the  within-named  William  Potter,  a 
bankrupt,  having  been  required  by  the  within-named 
James  Ball  the  elder,  and  James  Ball  the  younger,  to  elect 
whether  we  would  abide  by  and  execute  the  within- 
written  agreement  or  abandon  the  same,  do  hereby  refuse 
to  abide  by  and  execute  the  same ;  and  we  hereby  abandon, 
renounce,  and  agree  to  cancel  the  said  agreement ;  and 
we  authorise  and  empower  the  said  James  Ball  the  elder 
and  James  Ball  the  younger  to  take  inunediate  possession 
of  the  hereditaments  and  premises  comprised  in  the  said 
agreement  with  the  church,  and  all  other  erections  and 
improvements  thereon."  That  is  dated  the  15th  of  Sep- 
tember, 1848,  and  is  signed  only  by  the  official  assignee 
and  by  the  assignee  in  bankruptcy.  But  contempora- 
neous with  that  is  a  memorandum,  signed  by  the  younger 
Ball  only  and  not  by  his  father,  in  these  words,  evidently 
a  part  of  the  same  transaction ;  and  I  am  bound  to  look 
at  those  two  instruments  as  the  contract  which  was 
entered  into  on  the  15th  of  September  in  that  year 
between  these  parties.  Now,  this  being  signed,  that  bound 
only  the  parties  who  signed  it,  namely,  those  who  repre- 
sented the  bankrupt.  Now  the  son,  assuming  to  act 
with  regard  to  the  estate,  enters  into  this  contract :  "  In 
consideration  of  your  consenting  to  cancel  the  contract 
entered  into  between  my  father  and  myself  and  the  bank- 
rupt for  the  sale  of  an  estate,  situate  in  the  townships  of 
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Claughton  and  Birkenhead,  in  the  county  of  Chester,  I  1863. 
agree  to  forego  all  claim  for  interest  now  due  in  respect  Kingsfobd 
of  the  said  contract;  and  I  empower  you  to  remove, 
within  three  months  from  this  date,  aU  bricks  made  by 
the  bankrupt  on  the  said  estate  and  now  standing  thereon." 
The  son,  therefore,  assuming  to  act,  accepts  this  renun- 
ciation, and  gives  certain  benefits,  which  I  dare  say 
they  were  entitled  to — as  has  been  stated  by  counsel,  and 
which  I  have  no  doubt  is  accurate,  as  I  shall  always  take 
gentlemen's  statements  at  the  bar  to  be — they  were  enti- 
tled to  the  bricks,  and  they  give  certain  facilities  respect- 
ing this  transaction.  The  son  then  says,  that  the  effect 
of  this  is  to  give  him  the  estate  as  discharged  from  his 
father — a  right  as  a  tenant  in  common  under  this  contract, 
supposing  the  contract  to  have  severed  the  joint  tenancy. 
Now,  it  is  admitted,  if  the  contract  remained,  that  it 
would  sever  the  joint  tenancy;  that  is  admitted  at  the 
bar,  and  the  effect  of  the  receipt  of  the  10,000/.  and  the 
division  of  the  money  shows  that  that  was  the  \'iew  of 
the  parties.  I  consider  the  parties  here  to  have  decided 
themselves  to  act  upon  their  original  title;  that  they 
sold  the  estate  under  that  original  title ;  that  the  case  is 
altogether  different  to  what  it  was  before  the  learned 
judge  in  the  court  below ;  but  I  think  that  that  difference 
amounts  to  this,  that  it  removes  all  diflSculty  which  might 
have  existed ;  for  if  the  question  had  been  whether  the 
Bale  was  to  operate  under  the  deed  of  1842  as  an  exercise 
of  the  power  in  the  father,  the  father  and  son  both  having 
joined  in  the  contract,  or  as  an  exercise  of  this  right  of 
the  father  and  the  son  in  respect  of  their  actual  estates 
under  the  deed  of  1842,  a  case  of  very  considerable  diffi- 
culty would  have  arisen ;  and  whether  the  creditors  could 
have  followed  the  estate  here  would  have  been  a  case,  in 
my  mind,  requiring  consideration ;  but  as  the  facts  now 
appear,  it  appears  to  me  to  require  no  consideration,  for 
it  is  the  simplest  case  that  could  arise.     The  parties  under 
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^j^^  the  deed  of  1842  have  not  aseerted  thrir  title  opon  it— 
K1V08VORD  they  could  not  have  intended  to  assert  their  title  npon 
^i^  it,  and  that  question  could  not  arise — ^but  they  could  not 
Judament  ^^®  intended  to  sell  upon  their  title,  because  they  chose 
to  fall  back  upon  their  other  title,  and  this  contract 
operated  as  a  severance,  and  they  meant  it  to  do  so;  and 
the  father  not  having  done  any  act  to  rescind  the  contnu^, 
but  the  act  having  been  done  by  the  son  alone  without 
the  slightest  authority  being  shown  on  the  part  of  the 
father^  it  was  a  contract  which  bound  both  &ther  and 
son,  and  was  to  benefit  the  &ther  and  son ;  and  the  son, 
without  the  power  of  the  father,  has  taken  upon  himself 
to  rescind  that  contract,  of  which  he  would  now  claim  the 
whole  benefit.  I  consider  it  is  not  the  law  of  this  Court 
that  that  contract  is  binding  upon  both  the  parties,  unless 
they  had  thought  proper  to  rescind  iL  This  is  an  ar- 
rangement by  the  son  behind  the  back  of  the  father, 
and  therefore  I  think  this  appeal  must  be  dismissed, 
though  the  facts  are  different  to  what  they  were  in  the 
court  below. 

Mr.  RoU. — I  apprehend  your  lordship  dismisses  the 
appeal  with  costs. 

The  Lord  Chancellor. — I  do  not  know  what  to 
say  about  that ;  I  do  not  think  the  facts  were  fairly  before 
the  learned  judge  in  the  court  below. 

Mr.  RoU, — I  think  your  lordship  will  see  this  is  the 
case  we  made  by  our  bill.  Your  lordship  sees  in  one  of 
two  ways  we  are  right;  throughout  we  have  insisted 
qudcumque  via  we  were  right;  we  meant  to  contend 
before  your  lordship  that  qudcumque  vid  we  were  right 
in  one  of  two  ways. 

The  Lord  Chancellor, — I  see  the  Vice-Chancellor 
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was  not  aware  of  the  circumstance  to  which  I  have 
referred.  It  is  clear  from  his  judgment  that  he  consi- 
dered the  question  depended  upon  the  deed  of  1842. 
That  deed  of  1842  having  been  throughout  the  transac- 
tion kept  out  of  the  sight  of  all  parties,  they  could  not 
have  fully  brought  it  before  the  learned  judge  of  the 
court  below,  and  therefore  I  refuse  to  give  the  costs. 
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1852. 

KlNOSVOBD 
V. 

Ball. 
Judgment, 


Mr.  Eddis. — I  appear  for  co-defendants,  and  of  course 
it  was  our  interest  to  support  the  appeal,  and  ask  for 
our  costs. 

The  Lobd  Chancellob. — You  have  the  benefit  of 
the  decree.  I  shall  not  give  you  any  costs.  In  Johnson 
V.  Legard{a)y  you  will  see  the  difficulty  which  there  is  in 
creditors  of  a  vendor  following  an  estate  contracted  to 
be  sold  by  the  insolvent.  It  seems  to  have  been  very 
much  discussed  before  Lord  Eldon. 


(a)  Turn,  k  Russ.  281. 
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ABSTRACT. 
See  Vendor  and  Pubchaseb,  2. 

ACCEPTANCE  OF  RENT. 
See  Bankbuptct. 

ACCEPTING  TRUSTEES 
(SCOTCH). 

See  CONTBIBUTOBIES. 

ACCOUNT. 

1.  Demurrer  to  a  bill  by  a  debtor 
who  had  sold  certain  messuages  to  his 
creditors  as  a  security  for  the  debt, 
but  reserving  a  right  of  re-purchase 
within  a  stipulated  term,  alleging 
that,  though  previously  requested 
to  furnish  an  account,  the  defendant 
failed  to  do  so  till  the  morning  of 
the  last  day  of  the  term,  when  he 
rendered  an  insufficient  account- 
Overruled  with  costs.  Ponsford  v. 
Hankey  and  Harriaony  604 

2.  Where  trustees  for  creditors 
neglected,  on  the  application  of  a  cre- 
ditor, to  furnish  an  account  of  the 


trust  estate,  and  the  creditor  filed 
his  bill,  to  which  the  trustees  put 
in  an  answer,  setting  forth  an  ac- 
count substantially  correct  —  the 
Court  made  the  acting  trustee  pay 
the  plaintiff's  costs  to  the  hearing,  but 
gave  both  trustees  their  subsequent 
costs  out  of  the  estate.  Springett  v. 
Daahwood,  621 

See  Disallowance  of  Debt, 
exegutob. 
Infant, 
mobtgagee,  1. 

ACCRUING  PAYMENTS. 

See  Annuity. 

ACQUIESCENCE. 
See  Laches. 

AFFIDAVIT* 
See  CoMPBOMisiE^ 

A^TER-ACQUIRED  PRO- 
PERTY. 

See 'iiABSiXQE  Settlement,  I. 
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AGENT. 

8u  Pbctcipal  A2n>  Aoevt. 
Tkkaxt  at  Will. 

AGREEMENT. 

Su  Costs,  3. 

ANCIENT  LIGHTS. 

1.  A  plaintiff,  who  in  an  insignifi- 
cant degree  obscured  the  light  and 
air  to  his  own  dwelling — Hddy  not 
therebj  disentitled  to  an  injunction 
to  restrain  the  defendant  from  erect- 
ing a  building  so  as  seriously  to 
diminish  the  supply  of  light  and  air. 

Nothing  short  of  an  act  by  the 
plaintiff  which  will  produce  some- 
what the  same  amount  of  injury  as 
that  of  which  he  complains,  will 
deprive  him  of  his  right  to  relief  in 
this  Court.    Arcedeckne  v.  Kelk^ 

683 

2.  The  lessee  of  a  dwelling-house 
in  which  he  carried  on  business  as 
a  diamond  merchant — Held^  entitled 
to  an  injunction  restraining  the 
owners  of  premises  adjacent  (who 
afterwards  purchased  the  reversion 
of  the  plaintiff's  house)  from  con- 
structing the  party-wall,  which  they 
wcro  about  to  rebuild  so  as  to  occa- 
sion such  an  obstruction  of  the  plain- 
tiff's ancient  lights,  however  slight, 
OS  would  injure  him  in  his  business. 

This  Court  will  interfere  to  re- 
strain apprehended  injury,  where  it 
is  clear  the  act  intended  to  be  com- 
mitted would  iijure  or  destroy  a 
clear  legal  right.  Herz  v.  The  Union 
Bank  of  London,  686 

ANNUITANT. 
See  Interest. 

ANNUITY. 
Where  an  annuity  was  given  by 


ASSIGNMENT. 

will,  charged  on  the  eorpmt  of  t 
fund,  with  a  prorision  lor  forfeitare 
in  the  event  of  certain  ocmtingcn- 
cies,  the  Court  held  diat  the  arnmi- 
tant  was  not  entitled  to  have  tlie 
gross  value  of  the  annuity  paid  oat 
of  the  carpus  on  the  principle  of 
Wrwghtan  v.  Colqukoun,  but  wu 
entitled  to  have  the  aocnung  pt^- 
ments  of  the  annuity  made  ^od,  if 
necessary,  out  of  the  corpus^  as  in 
Wright  v.  Callander.  Gratrix  v. 
Chambers^  321 

Su  IXSURAXCE. 

Will,  4,  7. 

APPLICATION  OP  MONIES. 
See  PuRCHASK  Monies. 

APPOINTMENT. 
See  Tbust. 

ARBITRATOR. 
See  BuiLDixa  Coktbact. 

ARCHITECT. 

See  BxnLDiNO  Contbact. 

ARREARS. 

See  Intebest. 

ASSETS. 

See  Judgment  bt  Default. 
mabbla.ge  settlement,  1. 
Statute  of  Limitations,  2. 

ASSIGNEES. 
See  Election^ 

ASSIGNMENT* 
An  assignment  of  fbture  propertgf 


BANKRUPTCY. 


CERTIFICATE,         705 


is  a  llcenco  to  the  assignee  to  take 
possession.  Therefore  an  assign- 
ment of  all  the  machinery,  &c.,  con- 
tained in  a  schedule,  with  a  proviso 
that  all  machinery  which  should  be 
placed  on  the  premises  in  addition 
to  or  substitution  for  the  machinery 
assigned  should  be  subject  to  the 
trust,  was  held,  to  entitle  the  as- 
signee to  machinery  added  or  sub- 
stituted in  priority  to  a  judgment 
creditor  who  had  taken  possession. 
Ilolroijd  V.  Marshall,  382 

AWARD. 

See  Building  Contract. 
Rule  of  Court. 


BANK  SHARES. 

See  CONTRIBUTORIES. 

BANKRUPTCY. 

Where  a  lease  contained  cove* 
nants  not  to  assign  or  underlet,  with 
a  proviso  that  in  case  the  tenant 
should,  voluntarily  or  otherwise, 
lose  possession  of  the  farm,  the 
lessor  might  re-enter :  the  Court 
held  that  the  assignees  in  bank- 
ruptcy of  the  tenant  (the  lessor 
having  accepted  rent  from  the  as- 
signees) were  in  by  contract  with 
the  lessor,  and  not  by  operation  of 
law,  and  were  therefore  bound  by 
the  covenants  in  the  lease. 

The  assignees,  after  an  injunction 
restraining  them  from  parting  with 
possession  without  the  lessor^  con- 
sent, put  into  possession  an  agent, 
who  cultivated  the  farm  with  his 
own  monies^  receiving  no  wages 
from  the  assignees. — Jffeld,  an  inva- 
sion of  the  injunction.  Sir  P.  H, 
Dyke  v,  Taylor,  506 

See  Elbctiok. 


BILL  OF  EXCHANGE. 

See  Surety. 

BILL  OF  SALE. 

See  Assignment. 

BONUSES. 

See  Will,  4. 

BREACH  OF  COVENANT. 

The  Court  has  jurisdiction  to 
relieve  against  a  breach  of  covenant 
to  insure,  committed  after  the  date 
of  the  22  &  23  Vict.  c.  35,  arising 
on  a  lease  dated  before  the  Act. 

Page  Y.  Bennett,  117 

BREACH  OF  TRUST. 
See  Foreclosure, 

BUILDING  CONTRACT. 

Where  a  contractor,  UHder  pres- 
sure occasioned  by  the  refusal  of  the 
architect  to  pay  what  was  justly  due 
under  the  contract,  was  induced  by 
the  architect  to  enter  into  a  disad- 
vantageous agreement,  the  Court 
set  it  aside,  though  by  the  terms  of 
the  original  contract  the  decision  of 
the  architect  was  made  final. 

Where  by  contract  the  award  of 
the  architect  is  final,  and  is  fairly 
and  impartially  made,  this  Court 
will  not  relieve  against  it,  however 
severe  it  may  be  in  its  efiects  ;  but 
where  the  arbitrator  is  found  guilty 
of  unfairness  or  partiality,  this 
Court  will  relieve  against  his 
award.     Ormes  v.  Beadel.  163 

BUILDING  MATERIALS* 

See  Will,  5» 

CALL. 
See  Statute  of  Limitations,  1* 

CERTIFICATE. 
See  Infanti 
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CODICIL. 


CONFLICT  OF  COUET& 


CERTIFICATE    OF   TAXING- 
MASTER. 

See  Costs,  3. 


CESTUI  QUE  TRUST. 

See  Trustee  for  Sale. 
Will,  8. 


CHAMBERS. 
See  Contempt,  1. 

CHARITY. 
See  Growing  Crops. 

CHATTEL. 

Where  a  chattel,  from  being  used 
in  business  or  otherwise,  has  a  pe- 
culiar value,  the  Court  will  enter- 
tain a  bill  for  an  injunction  to  re- 
strain its  sale  or  detention.  North 
V.  The  Great  Northern  Railway 
Company y  64 

See  Elegit. 
Will,  5. 

CHURCH. 

See  Waste. 

CLAIM. 

See  Statute  of  Limitations,  2. 

CLIENT. 
See  Privilege. 

COAL  MINES. 
See  Mortgagee,  L 

CODICIL. 

See  Will,  6. 


COMMISSION. 
See  Partitiok. 

COMMON  DECREE. 
See  Mortgagee,  L 

COMMON  ORDER  TO  TAX. 
See  Costs,  3. 

COMPROMISE. 

An  agreement  to  compromise  a 
suit,  containing  a  stipulation  that  it 
may  be  made  a  rule  of  Court,  may 
now  be  enforced  on  petition  sup- 
ported by  affidavit,  where  the  whole 
matter  is  before  the  Court. 

Forsyth  v.  Manton  considered. 
Dawson  v.  Newsome^  272 

CONCEALMENT. 
See  Forfeiture. 

CONFIDENTIAL  ADVICE. 
See  Privilege. 

CONFIDENTIAL  RELATION. 

No  person  who  stands  in  a  relation 
of  special  confidence  to  another,  so 
as  to  acquire  habitual  influence  over 
his  mind,  can  accept  any  gift  or 
benefit  from  the  person  who  is  under 
the  dominion  of  that  influence,  un- 
less a  sufficient  protection  has  been 
interposed  against  the  exercise  of 
such  influence.     Nottidge  v.  Prince, 

246 

See  Mental  Incapacity,  2. 

CONFLICT  OF  COURTS. 

Where  this  Court  had  appointed 
a  guardian,  and  settled  a  scheme  for 
the  education  of  an  infant  peer,  who 


CONTEMPT. 


COSTS- 
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was  entitled  to  large  estates  Id 
England  and  Scotland,  it  restrained 
the  tutor  dative  from  continuing 
certain  proceedings  in  the  Court  of 
Session  relative  to  the  education 
and  residence  of  the  infant  and  as 
to  his  English  estates  which  had 
been  instituted  in  Scotland,  so  as  to 
supersede  the  scheme  approved  by 
this  Court. 

The  Court  of  Session  has  no 
power  to  alter,  vary,  or  discharge 
any  order  of  this  Court  made  under 
the  jurisdiction  of  the  Great  Seal ; 
which  is  as  much  the  Great  Seal  of 
Scotland  as  of  England.  The  Mar- 
quess  of  Bute  v.  Stuart^  582 

CONSEQUENTIAL  COSTS. 
See  Costs,  1. 

CONSIDERATION. 
See  Marriage  Settlement,  4. 


CONTEMPT. 

1.  A  plaintiff  in  contempt  is  en- 
titled to  bo  heard  on  his  motion  to 
discharge  an  order  made  against 
him  at  chambers.  Futvoye  v.  Ken* 
nardy  110 

2.  Where  a  defendant  in  con- 
tempt, filed  his  answer,  and  the 
plaintiff,  having  taken  an  office  copy, 
filed  no  exceptions,  the  answer  be- 
coming sufficient : — Held^  that  the 
plaintiff  having  thus  accepted  the 
answer  without  insisting  on  his 
costs,  the  defendant  was  entitled  to 
move  to  dismiss  the  bill  for  want  of 
prosecution.     Herrett  v.   Reynolds^ 

409 

3.  Where  a  defendant  obtained 
against  a  plaintiff  who  was  in  con- 
tempt for  non-payment  of  costs,  an 
order  to  stay  all  further  proceedings 
in  the  cause  until  the  plaintiff  had 
cleared  his  contempt  or  given  se- 
curity first,  and  afterwards  moved 

VOL.  n.  D  D  D 


to  dismiss  the  bill  for  want  of 
prosecution,  the  Court  refused 
the   motion.     Futvoye  v.   Kennardy 

533 

CONTRACT. 

See  Building  Contract. 

CONTRIBUTORIES. 

"Accepting  trustees**  under  the 
Scotch  law,  to  whom  shares  in  the 
bank  had  been  on  express  terms 
assigned  by  the  testator— ^(fW,  to 
be  properly  placed  on  the  list  of 
contributories.  He  Royal  Bank  of 
Australia^  ex  parte  Drummond,     1 89 

CORPUS. 

See  Annuity. 

COSTS. 

1.  A  disentailing  assurance  ne- 
cessary to  enable  a  landowner  to 
obtain  the  purchase-monies  of  land 
taken  by  a  company  and  paid  into 
court — Heldy  to  be  "  costs  in  con- 
sequence of  the  purchase,"  and  pay- 
able by  the  company.  Be  Devisees 
of  Nicholas  Brooking  v.  The  South 
Devon  Railway  Company y  31 

2.  Where  the  costs  are  unascer- 
tained and  the  security  ample,  a 
mortgagee,  after  a  tender  of  prin- 
cipal and  interest,  is  not  entitled  to 
proceed  with  the  sale — Semble,  Jen- 
kins V.  JoneSy  99 

3.  Under  common  order  to  tax, 
the  Taxing  Master  will  have  regard 
to  an  agreement  by  the  solicitor  to 
charge  only  costs  out  of  pocket. 

Certificate  of  practice  by  Taxing 
Master.     Be  Fhilp,  35 

See  Account,  1,  2. 
Foreclosure. 
Infant. 
Mortgagee,  2. 
Stay  of  Procebdinqb. 
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ELECTION. 


COSTS  OUT  OP  POCKET. 
See  Costs,  d. 

COVENANT. 
See  Mabbiaoe  Sbttlixent,  2. 

COVENANT,  BREACH  OF. 
See'NLAXBULQH  Settlement,  1. 

COVENANT  NOT  TO  ASSIGN. 
See  Bankbuptct. 

CREDITOR. 

Where  a  creditor,  after  the  Mas- 
ter had  reported  there  were  no 
debts,  presented  a  petition  charging 
fraud,  and  asking  leave  to  go  in 
and  prove  against  the  real  estate — 
there  being  no  receiver  and  no  fund 
in  court— the  petition  was  dis- 
missed, but  without  prejudice  to  his 
filing  a  bilL    SeaU  v.  Buller,     312 

^eeAooouKT,  2. 

Disallowance  of  Debt. 

Heir-at-Law. 

Judgment  Creditob. 

Laohes. 

Mabriage  Settlement,  1. 

DEATH  OP  ISSUE. 
See  Mabbiage  Settlement,  3. 

DEBENTURE. 

See  Chattel. 

DEBT. 

See  Cbeditob. 
Will,  8. 

DEBTOR  AND  CREDITOR. 

See  Insubance. 

DECEASED  WIPE'S  SISTER. 
See  Failube  of  Considebation. 


DEFICIENCY. 
See  Laches. 

DEMURRER. 

See  AccouKT,  1. 
Forkclosubb. 
Will,  1. 

DISALLOWANCE  OF  DEBT. 

Where  the  chief  clerk  disallowed 
debts  alleged  to  have  accrued  due 
after  the  testator's  death,  and  dis- 
tributed the  assets,  and  the  credi- 
tor, without  moving  to  vary  the 
certificate,  filed  his  bill  against  the 
legatees  alone  for  an  account,  and 
for  repayment  of  monies  paid  after 
the  certificate  on  a  continuing  obli- 
gation of  the  testator,  the  Court 
held  the  suit  maintainable.  Tko- 
maa  v.  GHjfith,  504 

DISENTAILING  ASSURANCE. 
See  Costs,  L 

DISMISSAL. 
See  Tenant  at  Will« 

DISMISSAL  OF  BILL. 
See  Contempt,  2. 

DOWER. 
See  Legacy  Duty. 

ELECTION. 

Under  the  146th  section  of  the 
Bankrupt  Consolidation  Act,  a 
bankrupt's  interest  in  leasehold  pro- 
pertj  remains  in  the  assignees  until 
thej  elect  not  to  take  the  devise ; 
therefore,  where  the  assignees  al- 
lowed the  bankrupt  to  remain  in 
possession  of  leasehold  premises  and 
pay  the  rent  to  the  lessor,  but  after- 
wards sold  without  his  knowledge— 
the  Court  held  the  sale  valid. 

Copeland    y.    Stephens    has    no 
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FORECLOSURE. 
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application  where,  by  virtue  of  the 
Act,  the  bankrupt's  estate  vests  in 
the  assignees.    Cartwright  v.  Olover, 

620 

ELEGIT. 

A  judgment  creditor  of  a  Rail- 
way Company,  who  had  obtained 
an  elegit,  was  restrained  from  taking 
possession  of  the  land  and  chattels 
belonging  to  the  company  as  against 
prior  mortgagees  to  whom  were 
assigned  the  undertaking,  calls  on 
shareholders,  and  tolls.  Legg  v. 
MathiesaUf  71 


EQUITABLE  MORTGAGE. 

The  transfer  by  a  husband  of 
title  deeds,  of  which  his  wife  was 
equitable  mortgagee,  to  secure  a 
debt  of  his  own,  is  not  a  reduction 
into  possession  so  as  to  defeat 
the  right  of  the  wife  by  survivor- 
ship. 

^ates  V.  Dandy,  Honner  v.  Mor- 
ton,  Hutchings  v.  Smithy  considered. 
Michelmore  v.  Mudge,  183 

See  Forfeiture. 
Notice. 


EQUITY  OF  REDEMPTION. 
See  Forfeiture. 

ESTATE  FOR  LIFE. 
See  Settlement,  2. 


ESTATE  TAIL. 
See  Settlement,  2. 

EVASION  OF  INJUNCTION. 
Sa  Bankbuftct* 


EVIDENCE. 
See  Settlement,  2. 

EXCEPTION. 
See  Contempt,  2. 

EXECUTOR. 
Where,  on  taking  an  account,  a 
balance  was  found  due  to  the  exe- 
cutor for  monies  advanced,  the  estate 
being  insolvent  —  Held,  that  the 
executor  was  entitled  to  be  paid  in 
full,  in  priority  to  the  creditors. 
Spachman  v.  Holbrooke  193 

See  Judgment  by  Default. 
Judgment  Creditor. 
Will,  2. 

EXONERATION. 

See  Will,  9. 

FACULTY. 

See  Waste. 

FAILURE  OF  CONSIDERA- 
TION. 

A  settlement  of  real  and  personal 
property  belonging  to  the  plaintiff, 
executed  in  consideration  of  her 
marriage  with  the  husband  of  her 
deceased  sister,  set  aside,  on  the 
ground  of  failure  of  the  considera- 
tion.    Coulson  V.  Allison^  279 

FAMILY  SETTLEMENT. 
See  Settlement. 

FLOW  OF  WATER. 

See  Watercourse. 


FORECLOSURE. 

Where  trustees  of  certain  lands 
held  subject  to  a  mortgage,  by  a 
deed  conveyed  their  estate  therein 
to  other  persons,  and  the  mortgagee 
filed  a  bill  against  them  and  others 
to  foreclose,  alleging  that  he  was 
D  D  D  2 
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GAENISHEE. 


HEIR  AT  LAW. 


advised  the  said  deed  was  a  breach 
of  trust,  to  which  the  trustees  de- 
murred—the demurrer  was  allowed 
with  costs.  Tryon  v.  The  West- 
minster Improvejnent   Commissioners, 

434 

FOREIGN  SOVEREIGN. 
See  Right  OF  issuing  Paper  Monet. 

FORFEITURE. 

On  a  bill  filed  against  a  mort- 
gagor to  enforce  a  forfeiture  under 
the  4th  &  5th  Wm.  &  M.  c.  16,  for 
concealment  of  a  prior  mortgage, 
the  Court  held  that  the  statute  con- 
fers no  active  remedy  in  this  Court, 
and  dismissed  the  bill  against  the 
mortgagor  without  costs,  and  against 
a  puisnQ  incumbrancer  with  costs. 

The  statute  is  penal  in  its  charac- 
ter, and  must  receive  strict  con- 
struction ;  therefore  neither  an  equi- 
table mortgagee  by  deposit  of  title 
deeds,  nor  by  deed  of  further  charge 
without  any  proviso  for  redemp- 
tion, is  an  after-mortgagee  within 
the  meaning  of  the  Act. 

Until  the  legal  right  to  redeem 
is  determined,  there  can  be  no  equity 
of  redemption  within  the  provisions 
of  the  statute.     Kennard  v.  Futvoye^ 

81 
See  Annuity,  1. 

FRAUD. 

See  Creditob. 
Lease, 
Void  Deed. 

FURTHER  ADVANCE. 

See  Notice. 

FURTHER  CHARGE. 

See  FORTEITURE. 

GARNISHEE. 
See  Judgment  Creditok. 


GIFT. 

See  Confidential  Relation. 
Mental  Incapacity. 

GOODWILL. 
See  Partnership. 

GREAT  SEAL. 
See  Conflict  of  Courts. 

GROSS  VALUE. 

See  Annuity. 

GROWING  CROPS. 

The  proceeds  of  growing  crops  of 
wheat,  oats,  rye  grass,  clover,  and 
trefoil,  held  to  be  savouring  of  the 
realty,  and  within  the  Statute  of 
Mortmain  ;  and  therefore  not  appli- 
cable to  pay  legacies  to  charities 
which  the  testator  directed  to  be 
paid  out  of  pure  personalty.  Sy- 
monds  v.  The  Marine  Society,      325 

GUARDIAN. 

See  Conflict  of  Courts. 
Infant. 

GUARDIAN  AD  LITEM. 

Upon  a  petition  for  payment  out 
of  court  of  a  share  in  a  fund  stand- 
ing to  a  general  account  in  which 
infants  are  interested — Held,  that  a 
guardian  ad  litem  of  the  infants 
must  be  appointed,  on  whom  the 
petition  must  be  served.  Re  Ttnists 
of  Abraham  Ward^s  Will,  122 

HEIR  AT  LAW. 

Where,  in  a  suit  to  administer  an 
intestate's  estate,  the  whole  of  the 
real  estate  is  applied  in  payment  of 
the  debts,  the  heir  at  law  is  entitled 
to  his  costs  as  between  solicitor  and 
client.     Tardrew  v.  Hotcell,        530 

See  Vendor  and  Pubchaseb,  2. 


INJUNCTION. 


INTEREST. 
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HUSBAND  AND  WIFE. 

.  Bill  by  an  executor  to  recoyer 
certain  securities  which  the  testator 
had  handed  to  the  defendant,  his 
reputed  wife,  using  words  of  gift, 
though  the  interest  had  been  re- 
ceived bj  both  jointly  and  applied 
to  household  expenses,  and  the  tes- 
tator had  bequeathed  to  her  a  nearly 
similar  sum — Dismissed  with  costs. 
McCulloch  V.  Blandy     ^  428 

See  Equitable  Mortgage. 
Marriage  Settlement,  2. 
Mortgage. 

ILLEGITIMATE  SON. 
See  Will,  1. 

INADEQUACY  OF  PRICE. 
See  Mental  Incapacity,  1. 

INCUMBRANCE. 
See  Forfeiture. 

INFANT. 

Bill  by  a  next  friend  of  an  infant 
to  administer  an  estate,  in  respect 
of  which,  it  appeared  from  the  an- 
swer, the  defendants  had  already 
rendered  an  account  in  another  suit. 
The  defendants  submitting  that  the 
suit  was  not  instituted  for  the  benefit 
of  the  infant — the  Court  directed 
an  inquiry,  whether  any  benefit  had 
accrued  from  the  suit  to  the  infant ; 
and  the  chief  clerk  having  certified 
in  the  negative,  the  Court  refused 
to  allow  the  next  friend  his  costs. 
Nalder  v.  Hawkins  considered.  Clay- 
ton V.  ClarkCy,  575 

See  Conflict  of  Courts. 
Guardian  ad  Litem. 

INJUNCTION. 

See  Ancient  Lights,  1,  2. 
Chattel. 
Elegit. 


.    INJUNCTION— eonftnwed. 

See  Right    of     Issuing    Paper 
Money. 
Tenant  at  Will. 
Waste. 
Watercourse. 

INQUIRY. 
Set  Mortgagee,  1. 

INSOLVENT  ESTATE. 
See  Executor, 

INSURANCE. 

Where  the  relation  of  debtor  and 
creditor  subsists,  and  a  policy  of 
assurance  is  effected  by  the  creditor, 
directly  or  indirectly,  at  the  expense 
of  the  debtor,  under  circumstances 
which  show  that  it  was  intended  as 
a  security  or  indemnity  to  the  credi- 
tor, he  is  bound,  on  payment  of  the 
debt,  to  deliver  up  the  policy  of 
assurance. 

The  same  principle  applies  to  the 
case  of  a  life  annuity;  and  accord- 
ingly where  the  grantor  came  to 
redeem  and  repay  the  principal 
money,  and  have  the  judgment  debt 
due  to  the  grantee  satisfied  and  the 
securities  delivered  up,  the  grantee 
was  decreed  on  payment  to  deliver 
up  the  policy  of  assurance. 

The  cases  of  Gotlieb  v.  Cranch, 
Lea  V.  Hintony  and  Drysdale  y. 
Piggott  considered.  Courtenay  v. 
Wright,  337 

See  Breach  of  Covenant. 
Will,  4. 

INTEREST.    . 

It  is  an  established  rule  of  this 
Court,  that  an  annuitant  under  a 
will  is  not  entitled  to  interest  on  the 
arrears  of  his  annuity. 

Litton  V.  Litton,  Aylmer  v.  A^U 
mer,  Torre  v.  Browne,  considered. 
Booth  V.  Coulton,  614 
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LEGACIES. 


JOINT  STOCK  COMPANY, 
Ste  Statute  op  Limitations  1,  2. 

JUDGMENT  BY  DEFAULT. 

Judgment  bj  default  against  an 
executor  in  respect  of  his  testator's 
debt,  is  an  admission  of  assets,  and 
binds  the  executor's  own  real  and 
personal  estate  as  fully  as  if  it  were 
his  own  debt.  Therefore,  where  an 
executor  allowed  judgment  to  go  by 
default  in  an  action  against  him  as 
executor — Held,  that  the  judgment 
creditor  was  entitled  to  priority  over 
a  subsequent  judgment  obtained 
against  the  executor  for  a  personal 
debt  of  his  own.  Be  the  Trustee 
Relief  Act,  10  &  11  Vic.  c.  96; 
Higgina'i  Trusts,  562 

JUDGMENT  CREDITOR. 

A  judgment  creditor  who  had 
obtained  judgment  against  the 
executor  before  decree — Held,  en- 
titled to  enforce  his  judgment  under 
17  &  18  Vic.  c.  125,  s.  61,  against 
a  debtor  to  the  estate,  who  in  the 
statute  is  called  the  garnishee. 
Fowler  v.  Roberts,  226 

See  Assignment. 
Elegit. 

Judgment  by  Default. 
Mortgage. 

JUDGMENT  DEBT. 

See  Judgment  by  Default. 
Mortgage. 

JURISDICTION. 

See  Conflict  of  Courts. 

Right     op     Issuing    Paper 
Money. 

JURISDICTION,  OUT  OF. 
See  Service  (Substituted). 


JUS  GENTIUM. 

See  Right    of    Issuing   Paper 
Money. 

LACHES. 

A  mortgagee  of  leaseholds,  who 
took  no  steps  for  fourteen  years  to 
realise  his  security — Held,  entitled 
to  recover  the  deficiency  arising  on 
the  sale  of  the  security  against  the 
general  assets,  hut  not  against  lega- 
tees who  had  heen  paid. 

The  right  of  a  creditor  to  make 
legatees  refund  may  be  lost  by 
laches,  acquiescence,  or  by  such  a 
course  of  dealing  as  would  render 
the  assertion  of  such  light  inequita- 
ble,   Ridgway  v.  Newstead,        492 

LEASE. 

On  a  proposal  to  borrow  money 
on  the  security  of  a  leasee  which 
the  borrower  said  he  was  entitled 
to  have  granted  to  him,  the  lender, 
on  the  assurance  of  a  letter  ad- 
dressed to  his  solicitor  by  the  defen- 
dant,  saying  that  he  was  ready  to 
grant  the  lease,  advanced  his  moDej 
on  the  security  of  the  lease  ;  but  it 
was  ascertained  that  the  lessor  had 
previously  granted  a  lease  to  ano- 
ther person ;  the  Court  ordered  the 
lessor  to  repay  the  monies,  although 
there  was  no  evidence  of  deliberate 
fraud,  his  defence  being  that  he  had 
forgotten  the  previous  lease.  Slim 
V.  Croucher,  37 

LEASEHOLD  FOR  LIVES. 
See  Will. 

LEAVE  TO  PROVE. 
See  Creditor. 

LEGACIES. 
See  Growing  Crops, 
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LEGACY  DUTY. 

Real  estate,  devised  to  trustees 
with  a  power  of  sale,  and  sold  in  an 
administration  suit — Held^  liable  to 
legacy  duty. 

Where  the  Court  ordered  the  tes- 
tator's  real  estate,  out  of  which  his 
widow  was  dowable,  to  be  sold  free 
from  dower — Ileld,  that  succession 
duty  was  payable  on  the  widow's 
dower. 

Where  the  testator  bequeathed 
certain  monies,  believing  that  he 
had  power  to  do  so,  but  which  were 
in  fact  comprised  in  his  marriage 
settlement,  and  the  legatees  elected 
to  take  under  the  will — Held^  the 
legacy  duty  was  payable.  Harding 
V.  Harding,  597 

LESSOR  AND  LESSEE. 
See  Specifio  Perfobhance. 

LIGHT  AND  AIR. 
Su  Ancient  Lights,  1,  2. 

LIMITATIONS. 
See  Statute  of  Limitations. 

LOAN. 
See  Lease. 

LOST  DEED. 
See  Mabriage  Settlement,  4. 

MANAGER. 

See  Tenant  at  Will. 

MARRIAGE. 

See  Marriage  Articles. 
Marriage  Settlement. 

MARRIAGE  ARTICLES. 

Where  marriage  articles  directed, 
if  there  were  but  one  younger  child 
of  the  marriage,  8000/.  to  be  raised 


for  portions ;  if  two,  12,000^.,  and 
if  three  or  more,  16,000/. ;  and 
there  were  three  younger  children 
of  the  marriage,  of  whom  two  died 
infants — Held,  that  the  trust  to 
raise  15,000/.  had  arisen,  in  favour 
of  the  surviving  younger  child. 
Hemming  v.  GriJUth,  Qriffith  v.  Bem-^ 
ming,  403 

MARRIAGE  SETTLEMENT. 

1.  Assets  of  a  testator,  settled 
band  fde  on  the  marriage  of  the 
residuary  legatee,  are  no  longer 
liable  to  the  claims  of  creditors. 
Therefore,  a  bill  filed  against  the 
residuary  legatee  and  the  trustees 
of  the  settlement  to  recover  the 
amount  paid  by  the  plaintiff  by  rea* 
son  of  the  testator's  breach  of  the 
covenants  in  a  lease,  was  dismissed 
with  costs. 

Spackman  v.  Timbrell  considered* 
DiUsea  v.  Broadmead,  113 

2.  A  covenant  by  a  husband  in 
marriage  articles  to  join  his  wife  in 
assuring  to  the  trustees  all  property, 
real  or  personal,  to  which  the  wife 
should  become  entitled  or  interested 
in,  during  the  marriage^-ITis/c?,  not 
to  bring  within  the  settlement  a 
legacy  subsequently  given  to  the 
wife  to  be  at  her  own  disposal  and 
control,  and  not  to  be  subject  to 
the^'iM  mariti,  or  liable  to  be  fleeted 
by  his  debts  or  deeds.  Oret/  v. 
Stuart,  398 

3.  By  a  marriage  settlement,  pro- 
perty belonging  to  the  intended  wife 
was  conveyed  to  trustees  upon  trust 
(after  the  death  of  the  husband  and 
wife)  for  the  children  of  the  mar- 
riage in  the  usual  way.  It  was 
then  declared,  that,  if  all  the  chil- 
dren should  die,  the  trustees  should 
convey  the  property  to  A.  B.  and 
C.  There  never  was  any  issue  of 
the  marriage. — Held,  that  although 
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MORTGAGEE. 


the  langnage  of  the  deed  onlj  pro- 
vided for  death  of  issue,  the  gift 
over  took  effect.  Osbom  v.  BelU 
man,  593 

4.  Bill  by  infants  against  the 
devisee  of  their  grandfather,  to  esta- 
blish a  settlement  of  real  and  per- 
sonal estate  alleged  to  have  been 
made  or  promised  on  the  marriage 
of  their  parents.  The  Court,  on 
parol  evidence  that  the  marriage 
had  taken  place  on  the  faith  of 
representations  made  by  the  testator 
previously  to  the  marriage,  and  on 
evidence  of  representations  made 
by  him  after  the  marriage,  directed 
a  settlement  in  accordance  with 
such  representations,  though  the 
bill  was  not  filed  until  seven- 
teen years  afterwards.  Prole  v. 
Soady^  1 

MENTAL  INCAPACITY. 

1.  Where  a  vendor  of  feeble  in- 
tellect sold  his  property  to  a  credi- 
tor for  an  inadequate  price,  the 
Court— on  a  bill  filed  by  his  heir, 
impeaching  the  transaction  —  set 
aside  the  sale,  but  directed  the  deed 
to  stand  as  a  security  for  monies 
actually  due,  on  the  footing  of  a 
mortgage. 

Mere  inadequacy  of  price  is  in- 
sufficient of  itself  to  vitiate  a  sale  ; 
but  where  there  is  weakness  in  the 
mental  capacity  of  the  vendor,  the 
sale  cannot  be  sustained  in  this 
Court,  unless  the  vendor  has  been 
adequately  protected  in  the  transac- 
tion.   Longmate  v.  Ledger y  157 

2.  Gift  by  a  person  of  weak  in- 
tellect of  her  whole  fortune  to  a 
person  who  had  acquired  great  in- 
fluence over  her  mind,  by  making 
her  and  others  believe  that  he  sus- 
tained a  supernatural-  character — 
Held^  invalid.     Nottidge  v.  Prince, 

246 


MINES. 

See  MOBTGAOE3B,   I. 

MISDESCRIPTION. 
See  Vendor  and  Pubchaseb,  1. 

MISREPRESENTATION, 

See  Lbase. 
Void  Deed. 

MORTGAGE. 

A  husband  having  by  purchase 
with  his  own  money  obtained  a  con- 
veyance to  himself  of  freehold  lands 
to  which  his  wife  had  an  incomplete 
equitable  title,  deposited  the  tide- 
deeds  to  secure  a  loan  to  himself, 
and  died  having,  by  his  will,  given 
all  his  real  and  personal  estate  to 
his  wife,  who,  after  his  death,  pur- 
chased a  judgment  debt  against  her 
husband's  estate,  prior  in  date  to 
the  deposit  by  way  of  mortgage. 
On  a  bill  by  the  mortgagee — Held, 
that  his  title  was  paramount  to  that 
of  the  wife,  both  in  her  own  right 
and  as  judgment  creditor.  Ches- 
shyre  v.  Biss,  287 

See  Elegit. 
Mortgagee. 
Notice. 

Principal  and  Agent. 
Will,  9. 

MORTGAGEE. 

1.  A  mortgagee  who  holds  pro- 
perty in  pledge  is  responsible  for  it 
in  its  integrity  ;  therefore  a  mort- 
gagee of  lands  containing  under- 
neath unopened  coal-fields,  who 
allowed  the  owners  of  adjacent  coal- 
mines to  explore  and  work  the  coal, 
on  a  bill  filed  by  the  mortgagor 
against  him  and  such  coal-owners, 
was  held  responsible,  and,  besides  the 
common  decree,  the  Court  directed  an 


NOTICE. 


PARTITION. 
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i^count  of  all  coal  worked  by  the 
defendants,  or  either  of  them,  and  of 
the  proceeds  thereof.  Hood  v. 
Easton,  692 

2.  Where  a  mortgagee,  after  tcn- 
*der   of  his   principal   and   interest 

(the  costs  being  unascertained),  sold 
under  the  power  in  his  deed,  the 
Court  set  the  sale  aside  against 
him  and  a  person  who  had  bought 
with  knowledge  of  the  tender. 

A  purchaser  who  buys  with 
knowledge  of  circumstances,  suffi- 
cient as  against  the  mortgagee  to 
invalidate  the  sale,  becomes  a  party 
to  the  transaction,  and  is  not  pro- 
tected by  the  proviso  that  the  pur- 
chaser need  make  no  inquiry,  i/ew- 
kins  V.  JoneSy  99 

3.  The  mortgagees  of  a  steam- 
ship, who,  against  the  consent  of 
the  mortgagor,  employed  her  in 
trade,  whereby  they  lost  large  sums, 
and  afterwards  sold  her  by  private 
contract,  without  notice,  to  the  mort- 
gagor, for  less  than  the  amount  of 
the  mortgage  debt,  charged  with 
her  value  on  taking  possession. 

Whether  a  mortgagee  of  a  ship  is 
bound  to  sell  her,  or  whether  ho  may 
use  her  as  a  prudent  owner  would 
iio— quaere.  Marriott  v.  The  Anchor 
Reversionary  Company  (^Limited),  457 

See  Costs,  2. 
Forfeiture. 
Laches. 

NEGLECT. 

See  Account,  2. 

NEXT  FRIEND. 
See  Infant. 

NOTICE. 

The  purchaser  of  a  leasehold 
having  paid  part  of  the  price  with- 
out calling  for  the  titl6-deeds,  was 


held  fastened  with  notice  of  a  mort-> 
gage  by  deposit,  which  was  con- 
cealed by  the  vendor,  but  not  with 
notice  of  an  equitable  mortgage, 
which  the  vendor  had  fraudulently 
effected  on  the  security  of  a  spurious 
lease  of  the  same  property ;  and  the 
purchaser  having  obtained  an  assign- 
ment of  the  valid  mortgage,  was 
declared  entitled  to  hold  the  pro- 
perty as  security  for  the  mortgage 
debt,  and  for  all  monies  paid  by 
him  on  the  purchase,  and  for  sub- 
sequent improvements.  Hipkins  v. 
Aviery,  292 

See  Mortgage. 

Specific  Performance. 
Void  Deed. 

NUNCUPATIVE  WILL. 

See  Will,  7. 

OBSCURATION. 
See  Ancient  Lights,  1,  2. 

OFFICIAL  MANAGER. 
See  Statute  of  Limitations,  1. 

OMISSION. 
See  Settlement,  1. 

ORDER. 
See  Contempt,  1. 

PAPER  MONEY. 

See  Right  op  Issuing  Paper 
Money. 

PAROL  EVIDENCE. 

See  MARRLA.GE  Settlement,  4. 

PARTITION. 

The  Court,  in  a  suit  for   parti- 
tion, will  not  in   general  direct  a 
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eommissioii  to  issue,  but  will  make 
a  declaration  that  the  estate  ought 
to  be  divided,  with  liberty  to  the 
parties  entitled  to  bring  before  the 
judge  at  chambers  proposals  for  a 
partition.     Clarke  v.  Clayton^     386 

PABTNEBSHIP. 

Where  articles  of  partnership 
provided  that  '*  the  goodwill  should 
belong  to  the  partners  in  the  pro- 
portion of  their  shares  in  the  busi- 
ness, but  should  not  be  taken  into 
account  in  the  accounts  of  the  part- 
nership ;"  and  that  ''  on  the  deter- 
mination of  the  partnership,  a  general 
account  and  valuation  of  the  pro- 
perty and  effects  of  the  partnership 
should  be  taken,"  on  the  death  of 
one  partner— ZTe/tf,  that,  in  the 
valuation  of  the  partnership  pro- 
perty, the  goodwill  must  be  included. 
Wade  Y.  Jenkiruy  509 

PABTT  WALL. 
See  Ancient  Lights,  2. 

PAYMENT  OF  DEBTS. 

See  Will,  9. 

PENAL  STATUTE, 

See  Forfeiture, 

PETITION. 
See  Compromise. 

POBTIONS. 
See  Marriage  Articles. 

POWEB  OF  ATTOBNEY. 
See  Principal  and  Agent. 

POWEB  OF  SALE. 
See  Mortgagee,  2,  3. 


PBECATOBY  TBUST. 
^e«  Will,  2. 

PBEBOGATIVE. 

See  Bight  op  Issuiko  Paper    * 
Monet. 

PBESSUBE. 
See  Building  Contract. 

PBmCIPAL  AND  AGENT. 

Where  a  principal,  resident  abroad, 
gave  a  power  of  attomej  to  liis 
solicitor  in  England,  with  ample 
powers,  but  not  in  terms  autho- 
rising the  agent  to  borrow  money, 
and  subsequently  directed  him  as 
his  agent  to  do  so— iJe^,  he  could 
not  repudiate  a  mortgage  which  the 
agent  had  effected  in  his  name. 
Ferry  v.  Holl,  138 

See  Tenant  at  Will. 

PBINCIPAL  AND  SUBETT. 

See  Surety. 

PBIOBITY. 

See  Executor. 

Judgment  bt  Default. 

PRIVILEGE. 

Communications  made  before  suit 
by  a  client  to  his  solicitor  concern- 
ing the  matter  in  dispute,  are  not 
generally  privileged ;  but  advice 
given  confidentially  to  a  client,  upon 
such  statements,  is  within  the  rule. 
Bluck  V.  Galsworthy,  453 

PROMISSOBY  NOTE. 
See  Will,  8. 

PBOPOSALS  AT  CHAMBEBS. 
See  Partition, 


BEDUCTION  INTO  POSSESSION. 


BEVEESIONER.        717 


PUBCHASE  MONIES. 

A  Railway  Act,  authorising  the 
purchase-monies  of  lands  taken  by 
the  railway  to  be  applied  in  the 
discharge  of  land-tax,  or  incum- 
brances, affecting  the  same  or  other 
lands  settled  to  the  same  uses,  or 
laid  out  in  the  purchase  of  lands, 
tenements,  or  hereditaments — Held^ 
not  to  authorise  the  application  of 
the  money  in  rebuilding  a  new  farm- 
house and  buildings  in  purchased 
lands.     Re  Rudyerds  Trusts,       394 

PURCHASER. 

See  MOBTGAQEE,   2. 

PURE  PERSONALTY. 
See  Growing  Crops. 

RAILWAY  COMPANY. 

See  Costs,  1. 
Elegit. 
Purchase  Monies. 

READY  MONEY, 
See  Will,  7. 

REAL  ESTATE. 

See  Contempt. 

REBUILDING. 
iS«<  Purchase  Monies, 

RECEIVER. 

See  Creditor. 

REDEMPTION. 

See  Account,  1. 
Forfeiture. 

REDUCTION   INTO   POSSES- 
SION. 

See  Equitable  Mortgage, 


REFORMING  SETTLEMENT. 
See  Settlement,  1. 

RELIGIOUS  DOMINION. 
See  Mental  Incapacity,  2, 

REPAIR  (OUT  OF). 
See  Vendor  and  Purchaser,  1. 

REPAIRS. 
See  Specific  Performance, 

REPURCHASE. 
See  Account,  1. 

REPUTED  GIFT. 
See  Husband  and  Wife. 

RESERVOIR. 

See  Watercourse. 

RESIDUARY  DEVISE. 
See  Specific  Deyisb. 

RESIDUARY  GIFT. 
See  Will,  3. 

RESIDUARY  LEGATEE. 
See  Marriage  Settlement,  1. 

RESTORATION. 
See  Waste. 

RESULTING  TRUST. 
See  Will,  4. 

REVERSIONARY    INTEREST. 
See  Will,  3. 

REVERSIONER. 
See  Ancient  Lights,  2. 
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SALE. 


SETTLEMENT. 


BIGHT  OF  ISSUING  PAPER 
.      MONEY. 

The  defendants  having  manufac- 
tured a  large  quantity  of  printed 
paper  to  represent  the  public  paper* 
money  of  the  kingdom  of  Hungary, 
in  order  to  use  it,  when  opportunity 
should  occur,  for  purposes  hostile 
ta  the  sovereign  ruling  power  of 
that  kingdom — they  were  restrained, 
at  the  suit  of  the  Emperor  of  Aus- 
tria, as  King  of  Hungary,  and 
decreed  to  deliver  up  the  paper  to 
be  cancelled,  and  restrained  by  per- 
petual injunction  from  manufacturing 
such  paper. 

The  law  of  nations  is  part  of  the 
common  law  of  England  ;  and  money 
being  the  medium  of  commerce,  a 
foreign  sovereign  at  peace  with  the 
Crown  of  England,  suing  in  this 
Court  to  protect  his  prerogative 
right  of  issuing  coin  or  paper  money, 
will  have  his  right  protected  from 
invasion.  The  Emperor  of  Austria  v. 
Day  and  Kossuth^  628 

»  RIGHT  TO  SUE. 

See  Right  of  issuing  Pater  Money. 

RULE  OF  COURT. 

Where  a  decree  sanctions  a  refer- 
ence to  arbitration,  and  directs 
that  either  party  may  apply  to 
make  the  award  a  rule  of  Court, 
such  application  should  be  made  on 
notice*    Lipscomhe  v.  Palmer^    447 

See  Building  Contract. 
Compromise. 

SALE. 

See  Chattel. 
Costs,  2. 
Mortgage. 
Mortgagee,  2,  3. 
Trustee  for  Sale. 


SALE  BY  COURT. 
&e  Legacy  Duty. 

SCAFFOLDING. 

See  Will,  5, 

SECRET  BARGAIN. 
See  Vendor  and  Purchaser,  2. 

SECURITY. 

See  Surety. 

SEPARATE  USE. 
See  Marriage  Settlement. 

SERVICE  OF  PETITION. 
See  Guardian  ad  Litem. 

SERVICE  (SUBSTITUTED). 

Where  a  defendant,  against  whom 
a  decree  had  heen  made,  was  per- 
manently resident  abroad,  the  Court 
ordered  service  of  the  decree  on  his 
solicitor  in  the  cause  to  be  deemed 
good  service.      Griffiths  v.  Cooper, 

230 

SETTING  ASIDE  SALE. 

See  Mental  Incapacity,  1. 

SETTLEMENT. 

L  The  principle  on  which  the 
Court  reforms  a  settlement,  is  to 
make  it  conform  to  what  was  the  real 
agreement.  But  the  Court  will  not 
interfere  to  alter  or  reform  a  settle- 
ment on  the  ground  that  a  stipula- 
tion or  limitation  which  was  wished 
for,  and  intended  by  one  of  the  con- 
tracting parties,  but  never  agreed  to 
or  mentioned  to  the  other,  has  been 
omitted  from  the  settlement.  ElvftB 
V.  Elwes,  545 

2.  Bill  by  a  tenant  for  life  to  set 
aside  a  settlement    of   the   family 


SPECIFIC  DEVISE. 


STATUTES. 
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estates,  by  which  his  estate  tail  had 
been  converted  into  an  estate  for 
life,  with  remainder  to  his  sons  in 
tail  male,  and  in  default  of  such 
issue,  with  general  power  of  appoint- 
ment. It  appearing  that  there  had 
been  sufficient  explanation  to  enable 
any  man  of  ordinary  intelligence  to 
understand  the  effect  of  the  deeds, 
and  the  only  evidence  in  favour  of 
the  plaintiff  being  his  own  denial  on 
oath — the  Court  dismissed  the  bill 
with  costs.     Jenner  v.  Jenner,     232 

See  Marriage  Settlement,  1,  2, 
3,4. 

SHARES. 

See  CONTRIBUTORIES. 

Partnership. 

SHARES  IN  ASSURANCE 
COMPANY. 

See  Will,  7. 

SOLICITOR. 

See  Service  (Substituted). 
Statute  of  Limitations,  L 

SOLICITOR  AND  CLIENT. 

See  Privilege. 

SPECIAL  CONFIDENCE. 

See  Confidential  Relation. 

SPECIAL  VALUE. 

See  Chattel. 

SPECIFIC  DEVISE. 

The  Wills  Act,  1st  Vict.  c.  26, 
has  not  altered  the  rule  of  law  that 
every  devise  of  real  estate,  though 
in  terms  residuary,  is^  in  fact,  spe- 
cific.    Pearmain  v.  Twiss^  130 


SPECIFIC  PERFORMANCE. 

Specific  performance  of  an  agree- 
ment to  take  a  lease  decreed  where 
the  defendant,  knowing  that  the 
premises  were  greatly  out  of  repair, 
stipulated  for  certain  specific  re- 
pairs, which  were  done  accordingly, 
but  took .  possession  after  being 
warned  that  much  more  extensive 
repairs  were  required,  and  it  turned 
out  on  examination  after  he  had 
taken  possession,  that  it  was  neces- 
sary to  take  down  and  rebuild  a 
wall  at  great  expense.  Cook  v. 
Wangh,  201 

See  Vendor  and  Purchaser,  1,2. 


STATUTES. 

4  &  5  Will.  &  M.,  c.  16        .    81 

5  Anne         ....  582 

6  Geo.  4,  c.  16      .        .        .    91 
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11  Geo.  4  &  1  Will.  4,  c.  66    646 

2  &  3  Will.  4,  c.  71      •        .  421 

3  &  4  Will.  4,  c.  104   .        .  134 
6h6  Will.  4,  c.  108   .        .     33 

6  Will.  4,  c.  76  (Newcastle- 

on-Tyne  and  North  Shields 
Railway  Company)  .        .  395 

7  Will.  4  &  1  Vict,  c.  37 

(NewWiUsAct)  •  -.  134 
1  &2  Vict.  c.  110        .        .    76 

.        •    88 

.         .  565 

7  &  8  Vict.  c.   68  (South 

Devon  Railway  Act)        .     33 

8  Vict.  c.  16,  17  (Companies' 

Clauses  Act)  .  .  .72 
8  Vict.  c.  18  •  .  .72 
8  Vict.  c.  20  (Railway  Clauses 

Act)        .        .        .        .73 

8  &  9  Vict.  c.  16         .         ^    78 

— — —    c.  20  .  78 

10  &  11  Vict.  c.  96        \         *  562 

11  &  12  Vict.  c.  45         .        .    43 
c.  145       .        .  623 


720  STATUHE  OP  MORTMAIN. 


SURETY. 


STATUTES— con^inwerf. 
17  &  18  Vict.  c.  36        •        •  391 

c.  113       •        .  192 

c.  125       .        .  228 

18&  19  Vict.  c.  Ill  (Brid- 

port  Railway  Act)   .        .     71 

19  &  20  Vict.  c.  47        .        .    44 

21  &  22  Vict.  c.  27        .        .  170 

22  &  23  Vict.  c.  35        .        .117 

STATUTE  OF  LIMITATIONS. 

1.  Where  solicitors  of  a  Joint 
Stock  Company,  after  an  order  to 
wind  up,  delivered  up  documents  to 
the  official  manager  on  his  under- 
taking that  they  should  be  paid  out 
of  the  first  monies  in  their  hands, 
and  allowed  nine  years  to  elapse 
oefore  delivering  their  bill  (the 
official  manager  having  until  then 
had  no  funds  in  his  hands),  the 
Court  held  that  the  claim  was  not 
barred  by  the  Statute  of  Limitations. 

After  such  delay,  the  solicitors 
were  entitled  to  have  a  call  made 
to  satisfy  their  demand, — qucBre, 

Be  Ghucester  and  AherystwithRaiU 
way  Company^  47 

2.  The  order  to  wind  up  a  Joint 
Stock  Company  under  the  Acts  of 
1848-9,  does  not  suspend  the  opera- 
tion of  the  Statute  of  Limitations. 

The  orders  for  fixing  a  time 
under  the  84th  section  of  the  19  & 

20  Vict.  c.  47,  within  which  claims 
must  be  preferred,  are  applicable  to 
cases  under  the  Winding-up  Acts 
of  1848-9. 

SembU,  there  is  no  analogy  be- 
tween the  administration  of  assets 
in  bankruptcy  and  under  the  Wind- 
ing-up Acts,  on  the  question  as  to 
the  Statute  of  Limitations.  Ee 
Winding^p  Acts,  1848-9  ;  Royal 
Bank  of  Australia,  42 

STATUTE  OF  MORTMAIN. 
See  Growino  Cbops. 


STAY  OF  PROCEEDINGS. 

Where  a  defendant  out  of  court 
has  conceded  the  relief  asked  by  the 
bill,  the  Court,  on  motion  by  the 
plaintiff,  stayed  all  proceedings  ia 
the  cause,  and  ordered  the  defend- 
ant to  pay  the  costs  of  the  suit. 

North  V.  The  Great  NoHhem  RdU 
way  Company,  64 

See  Contempt,  3. 
STEAM-SHIP. 

See  MOBTGAGEE,   3. 

STRICT  CONSTRUCTION. 

See  FOBFEITURE. 

SUBMISSION. 
See  Stat  of  Proceedings. 

SUBSEQUENT  IMPROVE- 
MENTS. 

See  Notice. 

SUBSTITUTED  CHATTELS. 

See  Assignment. 

SUCCESSION  DUTY. 
See  Legacy  Duty. 

SUFFICIENT  DESCRIPTION. 

See  Will,  7. 

SURETY. 

The  holder  of  a  dishonoured  pro- 
missory note,  who  had  obtained  from 
the  m^er  security — decreed  to  de- 
liver up  such  security  to  a  surety 
who  had  become  liable  by  the  default 
of  the  principal,  and  had  paid  the 
amount  into  court  Goddard  v« 
Whyte,  449 


TRUSTEE  FOR  SALE. 

SURVIVORSHIP,  RIGHT  OF. 
See  Equitable  Mortgage. 

TENANT  AT  WILL. 

Where  the  managing  body  of  a 
religious  society  appointed  an  agent 
at  a  salary,  with  "  six  months'  notice 
of  separation  on  either  side,"  with 
liberty  to  occupy  and  carry  on  his 
trade  in  a  house  belonging  to  the 
society,  and  afterwards  summarily 
dismissed  him  for  alleged  miscon- 
duct, and  resumed  the  possession  of 
the  house,  of  which  they  were  after- 
wards forcibly  dispossessed  by  the 
agent':  on  a  bill  filed  by  the  ma- 
naging body,  the  Court  granted  an 
injunction  to  restrain  such  agent 
from  disturbing  their  possession. 
Spurgin  v.  White,  473 

TENDER. 
See  Costs,  2. 

MOBTGAGEB,  2. 

TITLE  DEEDS. 
See  Equitable  Mobtgage. 

TRIFLING  OBSTRUCTION 
OF  LIGHT. 

See  Ancient  Lights,  2. 

TRUST  MONIES. 

Trust  monies  settled  on  such 
trusts  as  the  plaintiff  should  by  deed 
or  will  appoint,  ordered  to  be  paid 
the  plaintiff.     WatU  v.  Campbell, 

112 

See  Mabbiage  Abtioles. 
Will,  1,  2,  3,  4,  5. 

TRUSTEE  FOR  SALE. 

A  trustee  for  sale  is  bound  to 
obtain  the  best  price  for  the  pro- 
perty.   Therefore,  where  the  trus- 


VENDOR  &  PUR' 


^ 
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tee  contracted  to  sell  the  estate, 
though  with  the  consent  of  all  the 
cestuU  que  trust,  except  the  assignee 
of  one  share,  for  less  than  was 
offered  by  such  assignee,  the  Court 
annulled  the  contract,  and  deprived 
the  trustee  of  the  costs  of  the  suit. 
Ord  V.  Noel  considered.  Harper  ▼• 
Hayes,  210 

TUTOR   DATIVE. 
See  Conflict  of  Courts. 


UNDERTAKING. 
See  Statute  of  Limitations,  1. 

USER. 
See  Watercourse. 

VALUATION. 
See  Partnership. 

VENDOR  AND  PURCHASER. 

Where  a  house  was  described  as 
substantial  and  convenient,  and 
having  five  bed-rooms.  On  a  bill 
filed  for  specific  performance— ^^/(f, 
that  this  was  no  misdescription,  al- 
though the  house  was  out  of  repair, 
and  the  walls  in  some  places  were 
only  half-brick  thick,  and  some  of 
the  bed-rooms  extremely  small 
inner  rooms,  and  without  fire-place. 
Johnson  v.  Smart,  151 

2.  A  purchaser  is  not  at  liberty 
to  use  information  derived  from  the 
abstract  for  his  own  advantage,  ad- 
versely to  the  vendor.  Therefore, 
where  a  purchaser  having  ascer- 
tained that  the  concurrence  of  the 
heir  was  required  to  complete  the 
title,  gave  notice  to  resci^id  the  con- 
tract, and  bought  up  the  interest  of 
the  heir,  the  Court  decreed  specific 
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performance  of  the  contract  with 
costs,  but  allowed  him  to  deduct 
from  tho  price  the  sum  he  paid  to 
the  heir.     Murrell  v.  Goodyear,     51 

See  Mental  Ixcapacity. 

VESTING. 

See  Election. 

VOID  DEED. 

Tho  plaintiff,  a  mortgagee  of 
leasehold  premises,  was  induced  by 
the  mortgagor  (his  solicitor)  to 
execute  certain  deeds,  represented 
as  being  leases,  but  by  which,  in 
consideration  of  a  sum  never  in  fact 
paid,  tho  plaintiff  was  made  to  assign 
the  premises  by  way  of  sale,  to  a 
female  servant,  by  whom  they  were 
afterwards  mortgaged  for  value  to 
the  defendants.  On  a  bill  by  the 
first  mortgagee  to  set  aside  these 
deeds,  the  Court  held  that  they 
were  wholly  void,  and  decreed  them 
to  be  delivered  up  to  be  cancelled. 
Ogilvie  v.  Jeaffreson,  353 

WAIVER  OF  COSTS. 

See  Contempt. 

WASTE. 

Injunction  granted  on  a  bill  by 
a  churchwarden,  on  behalf  of  him- 
self and  the  parishioners,  to  re- 
strain the  incumbent,  and  his  agents, 
fVom  dismantling  tho  church  and 
selling  the  pews,  &c.,  with  a  view 
to  improve  the  building,  the  incum- 
bent having  obtained  no  faculty. 
The  Court  ordered  that  the  plaintiff 
and  defendants  be  at  liberty  to  lay 
before  the  judge  in  chambers  pro- 
]>osals  for  fitting  up  tho  interior  of 
tho  church,  such  proposals  to  be 
subject  to  the  approbation  of  the 
bishop  ;  and,  on  the  chief  clerk's 
certificate  of  plan  approved  by  tho 


WILL. 

bishop  of  the  diocese,  the  Court 
ordered  the  adoption  of  the  plan. 
Cardinall  v.  Molyneux,  535 

See  Mortgagee. 


WATERCOURSE. 

Claim  by  the  plaintiff  to  use 
water  which  flowed  from  his  land 
to  the  defendant's  land,  and  was 
there  collected,  in  a  reservoir,  whence 
it  flowed  into  the  plaintiff's  land. 

Claim  also  by  the  plaintiff  to  the 
overflow  into  his  land  of  a  pond, 
which  flowed  through  the  defend- 
ant's land  into  that  of  the  plaintiff. 
Tho  claims  being  unsupported  by 
evidence  of  twenty  years'  user— 
Held,  they  could  not  be  maintained. 

But,  Held^  that  the  plaintiff  was 
entitled  to  water  flowing  from  sur- 
face springs  in  the  defendant's  lands, 
and  which  naturally  flowed,  but  not 
through  perfectly  defined  channels, 
into  the  plaintiflTs  land;  and  was 
entitled  to  an  injunction  to  restrain 
the  defendant  from  diverting  it. 
Ennor  v.  Barwelly  410 


WEAK  INTELLECT. 
^e€  Mental  Incatacitt,  1,  2. 

WIFE. 
Set  Husband  and  Wife. 

WILL. 

L  Where  a  testator,  in  his  will, 
calls  the  son  of  his  own  illegitimate 
son  his  grandson,  having  no  legiti' 
mate  son,  after  giving  his  property 
to  be  divided  between  his  son  and 
daughter's  children,  and  if  there 
should  be  no  grandchildren,  then  a 
gift  to  his  nephew— the  Court  held 
that  a  legitimate  daughter  of  the 


WILL. 


WILL. 
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testator's  illegitimate  son  was  within 
the  description  of  grandchildren. 
Allen  V.  Webster,  177 

2.  A  testator  gave  his  personal 
estate  to  his  wife,  declaring,  al- 
though he  had  given  her  the  whole, 
he  desired,  if  his  children  conducted 
themselves  to  her  approbation,  she 
would  leave  such  property  equally 
amongst  all  his  children.  The 
widow,  by  her  will,  gave  the  pro- 
perty -to  those  living  at  her  decease. 
The  Court  held,  the  widow  took 
subject  to  a  trust,  and  on  both  wills 
declared  the  four  surviving  children 
entitled.     Bonser  v.  Kinnear,       195 

8.  A  testator,  being  an  officer  o^ 
service  abroad,  who  was  entitled  t^ 
a  remote  reversionary  interest  in  ^ 
large  sum  of  stock,  after  giving  two 
legacies  of  10/.  each  and  specific 
legacies  of  his  carpet  bag,  portman- 
teau and  sea  chest,  directed  that  the 
remainder  of  his  money  and  effects 
might  be  expended  in  purchasing  a 
suitable  present  for  his  godson  (a 
child  a  year  old). — Held,  that  the 
reversionary  interest  did  not  pass. 
Borton  v.  Dunbar,  221 

4.  Where  the  devisee  for  life,  of 
leaseholds  for  life,  in  the  erroneous 
belief  that  he  was  bound  to  renew, 
insured  the  lives  of  the  younger 
cestui  que  vie  in  the  names  of  him- 
self and  the  executors,  and  paid  the 
premiums,  and  died,  leaving  the 
executors  him  surviving  —  Held, 
that  the  insurance  monies  were  sub- 
ject to  a  resulting  trust  in  favour  of 
the  devisees  under  the  will,  but  that 
the  estate  of  the  tenant  for  life  was 
entitled  to  the  bonuses,  but  not  to 
be  recouped  the  amount  of  the  pre- 
miums.    Browne  v.  Browne,        304 

5.  On  a  gift  by  a  testator  of  all 
his  freehold  house  and  property, 
situate  in  Wright's  Road,  the  Court 
held  that  scaffolding  and   building 


materials  situate*  on  U^e  ground  near 
the  howe,  did  not  pass.  Conway 
V.  Vernon,  277 

6.  Gift  by  a  testatrix  to  trustees, 
of  a  debt  of  lOOOZ.  on  trust  to  in- 
vest the  same  in  stocks  or  real 
securities,  and  to  stand  possessed  of 
the  debt,  and  interest,  and  of  Ae 
stocks,  funds,  and  securities,  on 
trust  thereout  to  pay  the  plaintiff 
an  annuity  of  30Z.  and  to  pay  three- 
fourths  of  the  residue  of  the  interest 
or  dividends  received  from  the  said 
debt,  or  the  investment  thereof,  to 
his  daughter  Mary ;  and  after  plain- 
tiff's death  he  gave  four  tenths  of 
the  debt  of  1000/.  to  his  daughter 
Mary. 

By  his  codicil,  the  testator  re- 
voked the  gift  of  four-tenths  of 
1000/.,  and  gave  instead  thereof 
three-tenths  of  the  debt,  on  the 
same  trusts  as  the  four-tenths. — 
Held,  that  the  annuity  was  a  charge 
on  the  capital  of  the  debt  of  1000/. 
Hickman  v.  Upsall,  124 

7.  Shai'es  in  an  Assurance  Com- 
pany, enclosed  in  an  envelope  and 
indorsed  "  to  be  considered  as  ready 
money  and  given  to"  testator's  wife 
— Held,  to  pass  under  a  bequest  of 
"  all  sum  and  sums  of  money  that 
might  be  in  the  house."  Knight  v. 
Knight,  616 

8.  A  testator  gave  a  promissory 
note  to  G.,  saying,  he  wished  to 
provide,  otherwise  than  by  will,  for 
the  plaintiff;  and  afterwards  made 
his  will,  appointing  G.,  with  others, 
his  executor,  and  to  whom,  after 
payment  of  legacies,  he  bequeathed 
a  moiety  of  his  personal  estate.  G. 
having  made  some  payments  on 
account  to  the  plaintiff,  aft^erwards 
denied  her  title.  Held,  he  was  a 
trustee  of  the  note  for  the  plaintiff. 
Lloyd  V.  Chune,  441 

9.  Where  a  testator,  having  given 
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all  his  personal  estate  to  his  execu- 
trix absolutely,  directed  ,all  his 
debts,  &c.,  to  bo  paid  by  his  exe- 
cutors out  of  his  estate,  and  devised 
his  real  estates,  which  were  subject 
to  a  mortgage,  for  the  benefit  of  his 
children — Held^  that  on  the  true 
construction  of  the  statute  17  &  18 
'^c.  c.  113,  the  direction  to  the 
executors  to  pay  the  debts,  exone- 
rated the  devised  estate  iVom  the 
mortgage  debt.  Woolstencroft  v. 
Woohtencroft,  192 

See  Legacy  Duty. 


YOUNGER  CHILD. 

WILLS  ACT. 
See  Specific  Devise. 

WINDING-UP  ACTS. 

See  CONTRIBUTORIES. 

Statute  of  Limitations. 

YOUNGER  CHILD. 

See  Mabriage  Articles. 


FINIS. 
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